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Abstract

The Consumer’s Unconditional Right of Withdrawal is originated from Consumers
Protection Act No. 19, Article 1, which includes two special trading types such as
“Mail-order purchase” and “Door-to-door sale.” These two emerging new types have
impact on the autonomy of the will from consumer. As a result, it is obliged to make
legislation protecting this right. However, does giving consumer the Unconditional
Right of Withdrawal means completely protect the right and solved the problem from
business transaction? This article aims to focus on discussing the controversy of this
issue and take “Mail-order purchase” and “Door-to-door sale” as analyzing targets.
Firstly, this discussion starts with the main body of the Consumer’s Unconditional Right
of Withdrawal. Whether identifying the enterprisers and consumers should be different
than partly identification of “product liability” has diverse viewpoint from the theory
and practice. This article takes partially identification and tries to reframe the concept of
this idea.

Moreover, although it seems like not so much conflict on defining the “Mail-order
purchase” and “Door-to-door sale”, the range of present legislation is unable to cover
the whole process of the business transaction due to the uprising new technology and
new types of trading. Therefore, this article tries to reframe the definition of these two
types and takes evidence-based identification to focus on the distinctive features so that
to truly evaluate the benefit between consumer and enterprisers.

Secondly, when discussing the “exercise” from the Consumer’s Unconditional Right of
Withdrawal within the withdrawal period, this issue rose from the practice and followed
by theory. Therefore, this article emphasize on the controversy of “starting point” and

comparison of the foreign norms.

VI



Also, it is better to lenient the way for the enforcement of Consumer’s
Unconditional Right of Withdrawal. It is no need to take paper confirmation as
compulsory and rather, consumer can take verbal confirmation legally and if the
evidence has been brought up, it is possible to resign the contract.

To sum up, this article aims to expand the boundary of explanation for the
Consumer’s Unconditional Right of Withdrawal. Because of the transformation of the
trade nowadays, the legislation should be updated in order to meet the latest needs.
However, if there is concern about the unlimited expansion of the right and put the
enterprise into risk, Act No. 262 from Civil Law, Principle of good faith and Forfeiture
(Verwirkung) Theory can help preventing consumer from misusing the right so as to

balance the benefits for both sides.

Keywords : Unconditional right of withdrawal ~ Mail-order purchase ~ Door-to-door

sale ~ The withdrawal period ~ Principle of good faith.
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% DIRECTIVE 2011/83/EU (20) : “The definition of distance contract should cover all cases where a

contract is concluded between the trader and the consumer under an organised distance sales or service-
provision scheme, with the exclusive use of one or more means of distance communication (such as mail
order, Internet, telephone or fax) up to and including the time at which the contract is concluded....”
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8 DIRECTIVE 2011/83/EU Article 2 (7) : “distance contract’ means any contract concluded between

the trader and the consumer under an organised distance sales or service-provision scheme without the
simultaneous physical presence of the trader and the consumer, with the exclusive use of one or more
means of distance communication up to and including the time at which the contract is concluded;”

% DIRECTIVE 2011/83/EU( 19 ): “Digital content means data which are produced and supplied in digital

form, such as computer programs, applications, games, music, videos or texts, irrespective of whether
they are accessed through downloading or streaming, from a tangible medium or through any other means.
Contracts for the supply of digital content should fall within the scope of this Directive. If digital content
is supplied on a tangible medium, such as a CD or a DVD, it should be considered as goods within the
meaning of this Directive. Similarly to contracts for the supply of water, gas or electricity, where they are
not put up for sale in a limited volume or set quantity, or of district heating, contracts for digital content
which is not supplied on a tangible medium should be classified, for the purpose of this Directive, neither
as sales contracts nor as service contracts. For such contracts, the consumer should have a right of
withdrawal unless he has consented to the beginning of the performance of the contract during the
withdrawal period and has acknowledged that he will consequently lose the right to withdraw from the
contract...”.
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%' DIRECTIVE 2011/83/EU Article 16 (m) : “the supply of digital content which is not supplied on a

tangible medium if the performance has begun with the consumer’s prior express consent and his
acknowledgment that he thereby loses his right of withdrawal.”
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15 DIRECTIVE 2011/83/EU (20) : ©...That definition should also cover situations where the consumer

visits the business premises merely for the purpose of gathering information about the goods or services
and subsequently negotiates and concludes the contract at a distance. By contrast, a contract which is
negotiated at the business premises of the trader and finally concluded by means of distance
communication should not be considered a distance contract. Neither should a contract initiated by means
of distance communication, but finally concluded at the business premises of the trader be considered a

distance contract....”
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11 DIRECTIVE 2011/83/EU Article 2 (8) : ““off-premises contract’ means any contract between the

trader and the consumer:
() concluded in the simultaneous physical presence of the trader and the consumer, in a place
which is not the business premises of the trader;
(b) for which an offer was made by the consumer in the same circumstances as referred to in point
(a);
(c) concluded on the business premises of the trader or through any means of distance
communication immediately after the consumer was personally and individually addressed in a
place which is not the business premises of the trader in the simultaneous physical presence of the
trader and the consumer; or
(d) concluded during an excursion organised by the trader with the aim or effect of promoting and
selling goods or services to the consumer;”
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3 DIRECTIVE 2011/83/EU Article 16 (h) : “ contracts where the consumer has specifically requested a

visit from the trader for the purpose of carrying out urgent repairs or maintenance. If, on the occasion of
such visit, the trader provides services in addition to those specifically requested by the consumer or
goods other than replacement parts necessarily used in carrying out the maintenance or in making the
repairs, the right of withdrawal shall apply to those additional services or goods; ”
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13 DIRECTIVE 2011/83/EU Article 2 (9): “ ‘business premises’ means:
(a) any immovable retail premises where the trader carries out his activity on a permanent basis; or
(b) any movable retail premises where the trader carries out his activity on a usual basis;”
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22 DIRECTIVE 2011/83/EU Article 16: “ Member States shall not provide for the right of withdrawal set
out in Articles 9 to 15 in respect of distance and off-premises contracts as regards the following:

(a) service contracts after the service has been fully performed if the performance has begun with the
consumer’s prior express consent, and with the acknowledgement that he will lose his right of withdrawal
once the contract has been fully performed by the trader;

(b) the supply of goods or services for which the price is dependent on fluctuations in the financial market
which cannot be controlled by the trader and which may occur within the withdrawal period,;

(c) the supply of goods made to the consumer’s specifications or clearly personalised;

(d) the supply of goods which are liable to deteriorate or expire rapidly;

(e) the supply of sealed goods which are not suitable for return due to health protection or hygiene
reasons and were unsealed after delivery;

(f) the supply of goods which are, after delivery, according to their nature, inseparably mixed with other
items;

(g) the supply of alcoholic beverages, the price of which has been agreed upon at the time of the
conclusion of the sales contract, the delivery of which can only take place after 30 days and the actual
value of which is dependent on fluctuations in the market which cannot be controlled by the trader;

(h) contracts where the consumer has specifically requested a visit from the trader for the purpose of
carrying out urgent repairs or maintenance. If, on the occasion of such visit, the trader provides services
in addition to those specifically requested by the consumer or goods other than replacement parts
necessarily used in carrying out the maintenance or in making the repairs, the right of withdrawal shall
apply to those additional services or goods;

(i) the supply of sealed audio or sealed video recordings or sealed computer software which were
unsealed after delivery;

(7) the supply of a newspaper, periodical or magazine with the exception of subscription contracts for the
supply of such publications;

(k) contracts concluded at a public auction;

(I) the provision of accommodation other than for residential purpose, transport of goods, car rental
services, catering or services related to leisure activities if the contract provides for a specific date or
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period of performance;
(m) the supply of digital content which is not supplied on a tangible medium if the performance has

begun with the consumer’s prior express consent and his acknowledgment that he thereby loses his right

of withdrawal.”
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—“Ff e 97/7/EC ip % ( Directive 97/7/EC of the European Parliament and of the

Council of 20 May 1997 on the Protection of Consumers in respect of Distance
Contracts ) » 4“5 4 :ﬁ“ﬁkﬁﬁﬁg g G TR T W 0 A R DI § o
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264 Directive 97/7/EC of the European Parliament and of the Council of 20 May 1997 on the Protection of

Consumers in respect of Distance Contracts Article 6 :“1. For any distance contract the consumer shall

have a period of at least seven working days in which to withdraw from the contract without penalty and
without giving any reason. The only charge that may be made to the consumer because of the exercise of
his right of withdrawal is the direct cost of returning the goods.

The period for exercise of this right shall begin:

- in the case of goods, from the day of receipt by the consumer where the obligations laid down in Article
5 have been fulfilled,

- in the case of services, from the day of conclusion of the contract or from the day on which the
obligations laid down in Article 5 were fulfilled if they are fulfilled after conclusion of the contract,
provided that this period does not exceed the three-month period referred to in the following
subparagraph.”
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25 pUfdE s 4 43 7k Council Directive 93/13/EEC and Directive 1999/44/EC of the European

Parliament and of the Council and repealing Council Directive 85/577/EEC and Directive 97/7/EC of the

European Parliament and of the Council

159



Yol AHpEs

P-4 MBEGRBE—FPRIPEF?

- ~HIR P R L2

FR RGO RRASNERY RIS YRR
L/]J}.%alfﬂ_,b ’ ;%/}J %/’éfﬁ .—_,@%%/\‘f‘/éﬁﬁ /w‘g‘ﬁﬁ d L%]ﬁ] ’ 'Zﬁ‘?i/\—iﬁ'l&ﬂ

266 DIRECTIVE 2011/83/EU Article 9 : “2. Without prejudice to Article 10, the withdrawal period

referred to in paragraph 1 of this Article shall expire after 14 days from:

(a) in the case of service contracts, the day of the conclusion of the contract;

(b) in the case of sales contracts, the day on which the consumer or a third party other than the carrier and
indicated by the consumer acquires physical possession of the goods or:

(i) in the case of multiple goods ordered by the consumer in one order and delivered separately, the
day on which the consumer or a third party other than the carrier and indicated by the consumer
acquires physical possession of the last good;

(ii) in the case of delivery of a good consisting of multiple lots or pieces, the day on which the
consumer or a third party other than the carrier and indicated by the consumer acquires physical
possession of the last lot or piece;

(iii) in the case of contracts for regular delivery of goods during defined period of time, the day on
which the consumer or a third party other than the carrier and indicated by the consumer acquires
physical possession of the first good;

(c) in the case of contracts for the supply of water, gas or electricity, where they are not put up for sale in
a limited volume or set quantity, of district heating or of digital content which is not supplied on a
tangible medium, the day of the conclusion of the contract.”
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2% DIRECTIVE 2011/83/EU Article 11 : “ 1. Before the expiry of the withdrawal period, the consumer

shall inform the trader of his decision to withdraw from the contract. For this purpose, the consumer may
either:

(a) use the model withdrawal form as set out in Annex I(B); or

(b) make any other unequivocal statement setting out his decision to withdraw from the contract.”

2% DIRECTIVE 2011/83/EU Article 11 : “3. The trader may, in addition to the possibilities referred to in
paragraph 1, give the option to the consumer to electronically fill in and submit either the model
withdrawal form set out in Annex I(B) or any other unequivocal statement on the trader’s website. In
those cases the trader shall communicate to the consumer an acknowledgement of receipt of such a

withdrawal on a durable medium without delay.”
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2% DIRECTIVE 2011/83/EU ANNEX | (A. Model instructions on withdrawal) :“To exercise the right of

withdrawal, you must inform us ( 2 ) of your decision to withdraw from this contract by an unequivocal
statement (e.g. a letter sent by post, fax or e-mail). You may use the attached model withdrawal form, but
it is not obligatory. ”’

2% DIRECTIVE 2011/83/EU (44) : “...A letter, a telephone call or returning the goods with a clear

statement could meet this requirement, but the burden of proof of having withdrawn within the time limits
fixed in the Directive should be on the consumer. For this reason, it is in the interest of the consumer to
make use of a durable medium when communicating his withdrawal to the trader.”
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