DR R S AT Sk s
AL~
Department of Law

College of Law

National Taiwan University

Master Thesis

WO E 2P A B i R EATL Y Y f

Rethinking Unauthorized Temporary Use of Other’s Property
from the Perspective of Anglo-American Property Offences:

Taking Share Economy as an Example

L

Yen-Ron Chen

K13 g4
Advisor: Huang-Yu Wang, Ph.D.

PERR L5 E T2
July 2016

d0i:10.6342/NTU201602399



d0i:10.6342/NTU201602399



B 3 R 5 i
DL BEeELE

WHRELEMERLFORGENESEAESE
— AL ZF & B 5|
Rethinking Unauthorized Temporary Use of Other’s

Property from the Perspective of Anglo-American Property
Offences: Taking Share Economy as an Example

WX AR E 58 (RO1A21053) AR &8 KRELES
MRZABEZMHONREA 105 £ 7 A 19 BATFH#RE

% HLEBBROREE 4% JE 3B

d0i:10.6342/NTU201602399



d0i:10.6342/NTU201602399



s
E—UIRER A - HREEEamRRIREA -

Bt BEHEEEAI T 2 AT - BamsCUE > BRI EAGE TRZZ2=MH
R RS T IR A - BAYT o RO - REATSERYEER - AR
B HHERER - BAREAL - —HSBWREM - WL RVUE USRS
s ) AVERGE B > 2PEPESEER (Boy A) 1% > REANZERMEAVET - B8
TEAENNERIES EATECAYIER » S SR ey T2 — B LR B BB -

B 52 BETIEZEZED - s LHEFERD - FPERbR 753580k ~ fEEUARY
e - gt EayA R RS AE B D) AR BEIG DIt s XS - = EHD
HHAREERANBEE - BB IS H AL ~ AT - W H A ERS:
B NSEmAED  PE L S R

= OBERTE Y IR A R H AR - JBEEGE - W H ARG TARUAY
G ED ~ RIS CHURAYHLT » BRRER R AURFE > PR RS

BN SR OB - WTFEPT AR B R AR - SRR HBAR R A
EERGIE i - UTREBEE - BEPRSRERNEY E IS SIsE L ~ REE > BhKR
DR ER L TP B SR AR R R SR HEE SR IE - A SRR RBA A
B RHY SR AR B A R -

BN T SR ER D - KEHPEE E = Z AR AR ~ W Ry (EEE]
B REMEAE  BEAVITARG: - IR TAVIFTAENIRA - EEIBEHT
EETEZRTHER - AL REERRDL -

BEHIREYR A - SCRBRECE ~ BER T T52 - et - S R —H AR
HERVIE > 6T NEBERSUNVRIE ~ Bk - SR A AEEAE - FFHEaE
o fEm I AL - HEIRPHERYH T HEE Casa de Chen -

d0i:10.6342/NTU201602399



R RIRE - RAERL ~ FT R~ REE - R SR - SRS
AIRFIHIRERFR - AR S R o AR R E B S
AIE > 18iesE R > #EA IR -

JBRHIAE 2409 55 am R EAHRFFHIBR R ~ B0152 ~ SREESR - S BAEER
s 5 PR IERFHY SORY - (S iE BT Ie e HU i (B IRGERRIR (FAE © s AR
s E—HELIZRRVEE) > (BT Ar S s AT TSR — B A E IR 150
5 BTEISRAE AR ERE SR B0 5 > RERIIITSHERS ~ WmBEENEER
= HERER > WS E SR

BRI B B RATE E G EA I A RSB BB - BB AP AR
o te FLAVIR S o [ RE R A SR AP 2410 HpEEE G AHSIED - SEH A T
BRAVERS) o RSB FTE RS SCHTE S Eam R UARERE E A ZN T
S REABAVENE > Sl T SRR o BREE N A A E LA o JEi
(RIS BSIER AR TSRSRT - RS B e RAVFEIS2 MR PO - IetEF
HEAVER -

Bf% o BRI - RO EAL -
HEERHVERTE - ERES Ry bW N A PSR AE [F]— (BT A S e A — B2

HT o 15 > HRACHEPAENER IEAECE - PP ER RAVETR - B4R S
SERR L ARFE TS [T - A RRAYIR > MmUY S B ARAZ e -

2016.07.31

d0i:10.6342/NTU201602399



B2

HA FEIUREL T A | ML) - SUNEMRE L TRe 2 Hp g - DIt
iy TARSEROR | S - BIR R RN BN BRI TR I RL A Y
EX5F > WAHUHEZ P AEAVEER At - bR E B E R
WHERIEE ~ EEHEERIFAER - eERAR AR EERREA > S0 8]
BB ENTB ? B gEHEMNEAR RSB EIE—LHZ TS

% BRARRCEERREE -

FEIE F 1916 4 (RadidEi%) (Larceny Act, 1916) - —E ZDUEERY
"larceny | BESAIREIREZ IR - (B2 1968 £ (FEEIRIE)  (Theft Act, 1968) 2
44 "appropriate | SR EILIRS— R Ttheft ) o ASCHIPEE EESHHEAN
G IE—HZ "appropriate ; FREL TR AKEM A EZECE , (with the
intention of permanently depriving the other of it) ZE{F—F AR #5:E eI LL

ZH e

ASCHENL T s SRR A mE AT A 2% > B EIPNmZ AR - HHvAR
DIREMZEINRIPIaE R N EEZ » SEAEE B AR FEE A B ERA
WK EZ RGN Z TR T EFREE ) B T Mlsafeds , EAE
ERFE—E - M EFTAREIE R B HETHER » FIEHR A 2 (R
JELL (EEZ B A TEBAHIHY ) i sarl R 5iar - INILEEFHREE - (AT -

B AOCERET T EE ) EETE EOVE ML EYIRE - WEREREESE T A
FraEEE, BHEZEEN - FHBEEYASEIREERRITR » ASHRE

TERRHR ) AU TR R A -

ERRAEAEREGPAREE " 20K ) g gmBt—AAEE? H
PRIt gAY T HRELOR ) B BB P SR S S E R S
(LB L EM VI EA A S EIR S i A > U — 8RR E R E R HL
RS AN EAS - MAASEAOREHAER " 0= - =2, By - E5ES)

\%

d0i:10.6342/NTU201602399



THEHT B R - SRR sl ss e 5 B H HE - e > R
Ay ROR AN A R S H EEZEAVERE REME " RAE | F
& - BCAR R (EHREEMA "B ) R IR - EA AR
AyZERE - (EERZAFTA RERRRE T 2AI1ME - RIMERTA AR S BCH I RERE A2 2 /Y
=E - THTEE ) (FRBEEIRRE A T SRR R 1T R AR
WREETE o MEEFARmEE N S g e REMEE - R T 2EIEER
FER] ) R B AREARARIH EERE - B SR a2 > A &A1

"FrETE ) B THUHRE ) o SUERRBE ZAIRE > MR -

M4t 3 %2 p4 A )° % - appropriation (Zueignung) ~ fiE - ® * Fi - 7

Herd LFC FMILS 23 5

VI

d0i:10.6342/NTU201602399



Abstract

Property offences are correlated with the concept of “property,” thus might be
interpreted differently from time to time. Take “share economy (sharing economy)” as an
instance. Some assert that under this type of economic system, modern consumers do not
value ownership as much as they used to, since ownership has become less significant as
property utilization goes. Does this have an effect on the means of property protection by
criminal law? Does it in any way impact one of the primordial crimes of Western culture,
larceny——especially Furtum usus (temporary unauthorized use of other’s property)?

This is what this thesis strives for.

Up till Larceny Act of 1916, United Kingdom has always adopted the concept of
“larceny,” however, it was superseded by the concept of “theft,” which was introduced in
1968. According to Theft Act of 1968, “appropriation” element works as a solvent,
enabling “theft” to absorb other property offences. Therefore, the first half of this thesis
mainly focuses on offences relating to larceny——especially on the elements
“appropriation” and “with the intention of permanently depriving the other of it” ——as

a reference.

After verifying that ownership is the interest protected by larceny, this thesis
construes that the essence of Furtum usus is “stealing intangible interest,” since Furtum
usus implies unlawful acquisition of other’s intangible interest through unauthorized use
of other’s tangible property. Also, because property ownership is a demonstration of free
will, criminal law establishes its boundary of intangible interest protection on situations
wherein free will is somehow oppressed. Thus, Furtum usus being unpunished remains
justifiable even in modern days.

Subsequently, this thesis deliberates over the purpose and function of “die
Zueignungsabsicht,” an element of larceny in Taiwan, and keeps the spirit of

Substanztheori while interpreting larceny.

Vil
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As for share economy in modern capitalist society, it does not alter this conclusion.
Share economy is merely a platform which efficiently connects supply and demand in the
market, facilitating the process of seeking better and cheaper products and services.
“Access” is the key notion, not “sharing” itself. The so-called “share economy” is actually
driven by Neoliberalism, which advocates free market with less government regulation,
and does not challenge the system of private property. Furthermore, even though some
visualize future human society as a truly sharing one——in which the right to access to
public resources is the most fundamental property right——contemporary society is not
yet in the position of replacing “right to (own) property” with “right to access.” It could
be argued that it is time to reconsider criminalizing Furtum usus, but hindering other’s
plan of “sharing” is not a justifiable reason to do so. Furtum usus is still, and should

remain unpunished.

Keywords: Anglo-American property offences, appropriation (Zueignung),
larceny, theft, temporary unauthorized use of other’s property (Furtum usus), die

Zueignungsabsicht, Substanztheorie, share economy (sharing economy)

VI

d0i:10.6342/NTU201602399



g T 1) = - APPSR 1
B T BT BT 7 ettt 3
B DFRREEIERZERE oo 4
BEVUER FHEBEETE oo 5
BT TfHFFEZS | oot 5
BETTH  TFHT | oo 6
FE EREMEILTRRBREREERBE oo, 9
BT BRI T oo 9
F—TH FHRETETTIITH oo 9
BT B ANEIRTEER 8 coeeeeeee et 11
BESTE BEBRIETETR oo 12
TR AR (COMMON LAW ) o 13
/T = 111y SO 14
BTN HITEE (StAUIOTY LAW) oottt 15
EEUUK ZRIETE (ROMAN LAW ) oottt 16
FETLER ZUETE (CANON LAW ) oottt 17
BB TEIETERAEEIITE oo 17
ZE—TH BRI BT ER SR EA TR, e 17
5T R EAE I AL TE T AT o 20
BT EEEPREEMBZ SMEIETE oo 22
F—TH BUSHVEDS T PERAVEEE ) B T ERAVEEE ) s 22
IX

d0i:10.6342/NTU201602399



BB TH FEETE (JarCENY ) oottt et r b s 25

FEEIE A2 TR (eMDEZZIBMENT) oottt bbb 32
EVUTE FEHRIE (fraud, false PretensSes ) oviccicieice e s ennens 35
SEVUEH STEZBERIEIL oo 48
BT T APPrOPriate | Sl cvererereseeresesiesesestess s enes sttt 48
FBTE DUBIFEBZER oo 56
[Z#1—] RIEB/VESE)E (Receiving Chattel with a Fraudulent Purpose) ....... 58
[ ZF =) BAMImA1EE ) (The Problem of Finders) ..o 61
[ =] $&2809%51F (The Problem of Mistaken Delivery ) .......cccccoocovvevevievenen. 65
[ ZFIr]) 5= A} (The Problem of Delivery from a Third Party ) .................... 68
= B SRS 72
B REERREAREELAGATHIERAREE 77
B FEETE T ZBEFIEETE oo 77
B—TH P R R TR BT e 77
BB FLHIEUE oo 78
B FFATEBIREEIETS 2 v 81
EEA B L E RS E B R EZR s 84
FEH L BIZED oot 85
BTH EEEAESS  TEEER ) B TEAR ) e, 88
5 IE BHELEY TR A GBI SATE TR | oo 94
F—3 BRE E S H—Specific INteNt..........ccoooiiee e 94
BT TR AHIEM A 2 HUE ) BIPUHEBLERRE 98
BB =TH G R EERER Z TR oo 105
BHT BRBUET ZEFIFETS oo 108
EE—TE TDEATESAITIE oot 108
Gt = 1 NS 109
BT T oottt 109
BB R B e 115
BE=TH BEET EME e 125
B BEE TR AL oo 125
— ~ FTETEET (ERABZASRERL ) oo 126
T T (BUBETEET) e 127
o TR ettt 127

X

d0i:10.6342/NTU201602399



B PIEERE THTAEIRE] ) B s 129

B — L IETE oo e 131

I L B oot 133

e QI 7 & 1 = = = [ PO OSSO Ao 134

p= YUt e= N v Y <ok = Ry 1y 1| O 141

E—H {%FH%}EﬁZZKEQ@A?;E{bIE'E'& ............................................................. 141

BE—TH FREEREREHERIFEE 2 oo 141

B B R B SRS i 142

F: ot/ O N 11 [ T /A 2= OO 143

BEER BEE Y BBIHIATSEINEE L oo 144

FETIE O T{HEHEEE | Bl T HRIZSFE S | e 145

EEIE A HDERTEREST THERIFEE | o 147

E @ R e A VAR €1 = - 147

H—H X5 THEHIFE R EREELRIRIEL oo 150

L= G n i J 151

(=) BB oo 151

G = b 3 = SO 152

QI bt~ = FO OO 154

(V) FEIDHEE @ LB UFEE 2 oo 155

T R EHTEER] oo 159

R e & = BN 1D == OO 160

=T B N TR 164

B TE BE R TR T B T oo 165

B TRESEBIE oo 166

B H FRSE BB ITREHL Y FLAR orereeeseeeessesesssessssssssssssssssssssssssssenns 171

— T ZEBREE THEIEIEE | e 171

G/ =1L OO 171

Q7 L =i OO OO 172

~ A AR 2 FEEATEEIEIE oo 174

B REFAEBEZEEET .o 179

BE—IH "EE | ZIEALEIAE oo 179

FIH ERFEDR THERR ) B TR BIRERE e, 183

F=IE T REREEE ) DEETFR DTSR e 187
XI

d0i:10.6342/NTU201602399



R DAEEST o e 189

EETER RDAEEER oottt b S 192

F R G g 02 OO e S S 193
B Wk T RAFARE ) AR RN EER 201
g Ry e33O 201
BTIA MM AR TAFEZ T0E e, 207
IR RASC RN B CUERAY TR | i, 210

Xl

d0i:10.6342/NTU201602399



W2 P &

BR— : BB —EEOIURI BB oo 72

BE " O — B AR EIETEREEE .o 73

ExR= T NE T OB AREETREE 75

BRI : BREERERESE 320 (RMEEFEEHR .o, m

ERT : EEFERERES 320 R 324 e 1 BIEEEHRR..... 113

ERA B HBERAEBIWHERRZEE ... 157
X1

d0i:10.6342/NTU201602399



XV

d0i:10.6342/NTU201602399



TERMES Bl EHUIRL — BRI A g E— A gAY
PRI - IEIHNESS 29 B=asEdIE - HARIDGRAE " Mmms ) 8l T (A

PRI A FTHREREY - A BAY TP | & TWAEEIESE ) A2 - RE
NEHIES - B NS ST S R - AR R E RS S R EE Y - ERG B E
JUSEZ N © R RER RS 2 T ERVERAUE AL FE (Capitalism) 11 » (IPAERE
WA LTE A HyZE] -

SR BRRCET RN (R L EMLUEUESH > AR aoHITT
RTURGEA T fyerie > SEReith R B kRS T SRR IR - DA SRR AU 58 2
(BlrandEps e sk Ty FEMaCer ) BBl > BN 1997 FEIEREAL 323 ik &
K T EEREACER ) smLAENEE © 0 HRZ RIS 320 fREESE o BEIN L IRIEE

Wﬁ}

ERREENEKR " MBS o A AR ) B T EAEE )
e - M H - KRR H G BIR T BHL — i ESE RN E TS
o N EC sk BRSO EENEE R SERE - (BRI ERCH BRI T R
GEERBHACEONK - NMEEAURRE G FEFE S N — R ZBA—HURE

YRR (2004) <ﬁU/£¥ﬁﬂgﬁ)§%?€H‘“@3ﬁH3E$ % (b)) (ZEARLIEEMSE) 54 H
235-247 : ZF (2004) AR EE ‘“&Wﬁﬁ‘éﬁ%ﬁ () (EEARLIAEEREE) - 55
S > H 243-256 ; AR (2004) > (FFERHEYEBRNEHIEESSHE (1)) (EAR LIRS
at) » 56 i » H 207-220 -

d0i:10.6342/NTU201602399



fasC sk B - ME 2 B EIRER I EEIDTR - 2RI ER BB 5 SR E RE -
2003 FFILEHLGE 323 frry T EEHIACER L PR - WM {E5S 36 Ry FEIMH RS
2o IR RETEMSRGN - SRS E RIS - — R I EFE A
= EEERESELEE - IERE S IR HE -

A FEEF A LG HEARNTHET B - BN E SR ELARYE
S SHAVHBEEDPAEIEES TRrAE ) o FREImR A A RERE i
LIRS 5 BIA 2 (BERTE - A T HZ=80%, o 28 W& - &) EER
1B B ATREEH BN (B SIER) BBV EERREsa (b - MHAEF
ZHETR RTINS ( TEPMOATSRER S, ) HRIANY
TAEIA L BRI (HRY Uber ZUEEE » B i KA HE BN 51 £ R
) -

Aimg el BT REEOR ) ZUEE - BB HRERME LA > T
WV ELTS - 118 (society) —slJREHI T REEY TR, ~ TRBHE
(socius) » NIEFEEEARLE - HALE T Bafert A E AT iz
AEELEA A 2 B8 - fE58aE T AVERAS ) BVIEZS - WIERE SR R PR B e
PAMAE R A BT AR UL g IRt - EEHEYTE A FAYZE - b

AT HEE A BT R AN AR AR - B ECRAZE M - MBS E
A RIEEINE - HLEBLEERE - FARE B EUAE B IR R RE RS R AR E  HAIT R ARNEIZIE S
FrAm;  ROVGEREE M A\ a2 EREACSR Z F5H - IR EAC SR O A B SE bl - Bl
THARAR Z Flds TR EF A FTTAS « BUATHIAE ARG TS =N E B F FE Z BUERT -
[EIHIEREE 323 fRrp A TERMAACSR 0 ZHUE - o EREACERHVARENES - 255 ¢ 25D

(2003) - ( EEWEACERIRAERUS 1T R AR ) » (BN IERENEAZEET]) » 131 - H 97-196 -
3 Sangeet Paul Choudary, Marshall W. Van Alstyne, Geoffrey G. Parker 3 » 255558 (2016) » (‘L=
KOpE A (ERED - ERIFIRCRAY RTINS ) - H 114 » 2L 0 RTHESS -
4 Kia Kokalitcheva [2016], S.F.'s Biggest Cab Company to File for Bankruptcy. Is It Uber's Fault?,
Retrived July 9, 2016, from the website of Fortune: http://fortune.com/2016/01/07/yellow-cab-

bankruptcy/

d0i:10.6342/NTU201602399


http://fortune.com/2016/01/07/yellow-cab-bankruptcy/
http://fortune.com/2016/01/07/yellow-cab-bankruptcy/

(monopolize) A —E & ARG e - B Eanig - EA B ACH ~ (3K ~ 57
SEE > (FEARSERIA BRNAVEERR - f140 - BIEE HEEVNE - R RS L3
SCHURT DS EIfM Y T3 BRI - BEFRRYAM (altruistic) 1T RBIREEANITS
AR T - NSRS E S E T ASREREmER e T Bt A FEL
% ) ASRIREEELGRE ° -

e — 8B BRSSO N R A RS FE—— LR R B\

T E 2 A Iy T R AT A FEIRTZAE o DURTIRE R Bt A\ 2 HL

ZER R HERET S RSSO BRI o B H RO N
B (AR SRR EMEY) I ZAH - 2& B AHERE LR
7 7 FEARRTS T EEREE (BERIFIGE) o BREE T SCHAMEE (SR ) o BV
REREE > BEER TR REM A R A SAA 7R AJR ? AR
REE £ "FHAL ~ TEAL - TEIL FHmBOGERERAVERA - gk
S TSR I A UTRAYITRE » I - JHLANERZ (T AL 2

EHEw IS AR F - FIREE IR L IRGE TR ] - ELLRIRIBAZ H AR
EATEEIE - Wit AR E TR RE A - (EAEENAE 2% - Fik
—IREMEHN A G REZ SR - DU EBIRA " HZLORE , 2 AR -

Yo Byt

AL EFEREEBGE T » B R RIEE RS - 7RS4 A B e 2R i B
FIRERE RS A FIAE R » ASCE SRR AR RN - DISRARE

5 Atsushi, Miura (Author), Lewis, Dana (Translator) (2014), The Rise of Sharing: Fourth-Stage
Consumer Society in Japan, p.131-133, Tokyo: International House of Japan.

3

d0i:10.6342/NTU201602399



(LHZIERIEFRELFIRNERGE) - B 10AR i - 2555 ~ 554
P SHTER SO - BREBHER - BT B EUE 2 Pl - MIREREHIEEA

RIARE ~ RKERZRARE > RISEEARNRERFREARAAE - (EREHE &

i

HrEERRE] T ERRE , ZIEEN

hillg

¥ & ArFERaEEE

AP ELTR T 2 T EREE ) B - R BT -

SRR o EREMEER - P9 E - HTHEIE SR - FEERDE
P,

FEE T HESAV EIUIR RIS, - AENREREAEERES 0

PEEEESETREM] « HEIRIT ARG 2056 - LEnV R R TR - 1F

HEIT

4 0 FLISBEHEE RHIBE L T Appropriate ; —FEIRYEFE %0 o FHPOE ZEGIE
4 H R AR RN AU TRAEE S b PRI BB TS5 4

BT T EERLBARBEELAGA TIERAER - GshmIiSEANER
FefrRe ke - A FAEEGIHE - (F R B AU ERD ARG PRI SR - B R
HEDE b AR A B B R A IUTR -
TR (BRI R AR AMNEEDE - HAR) BB 2 FEHIES 320
e 1 TEE AR TR R A 2 T RSN A REE Nk 2 S U - FREE
FIFE & P AR A e RIS e T EATAERE L iy TRTERER L - A
EIRIE » Bt — R E R T2 S -

FUER " AR B—D =GR R, - B RS AT B
B TR ) B T RRREE , (MR TREEA L ) MGRZEE - st ED
FERTA A EE NI (RE TR - EHETL T FRRTEMIRE As 2 18 - PRaT I so iR LR EIRg

4

d0i:10.6342/NTU201602399



VA FEPHERA— LR ORI CRENRHEM EE R A A

A R FEREEE) R EEST T A | A2 B BRI

YA M ERRIET B ASEE R REE
FRERAS S - MEASHVEUEREE RAER T —F 2y TEERE, -

FrEd Ay

-8 TR JE

HA FRIEHDA N AN FE R HASS 248 fie T fmfi il FIBh )< T 2 SIS &3k
(Unbefugter Gebrauch eines Fahrzeugs) Z#i7%E » IF H " FAREZE iR IAER
TR BeAmES R T AR —SESEHE o BT 2 SRR ST
TEREETE - (CRREWE TRESIY) TS, 2 B TRE A
il NENZE 2 17 5y, Tl Ay "B, (Gebrauchsanmassung) © » B0/2 {50 FHFEE
B o MR EEE T TR I IREE ) (Gebrauchsdiebstahl ) B T gk
{SEFAMEPRAYBEZ 5, (Gebrauchsunterschlagung) 7 o REASCER By T (0 RS
— 5 PR BB R SRR » P (RERASCEE=2) 15 DA dm BR A 7 1F Ky
afam s F 0 RIS FRE TR  RILACS AR T ERREE , —5skded
H AR ST R R B N A EERITT A

° EHEEE (2006) 0 (" EMREDE ) SREEDEE ? ) (FEALIEEMSE) - 85 B H 154 -
T EFREE (2013) 0 ORAERINNA Z MG FSCE TRIR ) - (FIAMET]) - 163511 - H 2 -

5

d0i:10.6342/NTU201602399



o1/ TEHF

EA R T MERREZ 208 - RIES 765 RIASC 1 T 415 & o 302 £ A2
BIp > @ pd R% g R Ay o g R 2 20 e TS 940 (RAE
EROAND TH®RFFER L EH2S 0 S E G 4 o RS RS ATHE
RE > RTINS Q4L RIASC TRE S ANy © T3 A S BT ~ s
A AAEA S EF A RANH RN EEN G HNE AP F
BASEREREG A o K2R T EAWEIA ¢ TR FR RS A
Huwsginz Bk L A2 dg77 @ NG EAIZ A
HREE 66 RME TSR, ¢ THMAR A APl Fas 2K FRAMAR

Z_A ,;;zgg»ﬁ A oj\—g—_r&g%:&g»ﬁigﬁdi,&—gﬁﬁzgg»ﬁzg%iQJ

AL TATE ) RS SER AR > IS EE A B o
PSRBT - R - PIEAIRER] > RAE B2 S - =t TRA
AIRNE BRI Z S - R E EHINY 23 - B - BE - REREE T 5
A BAMEURSNE - BRES R THESRE )  THESAE, - TEMEAL Z
AL T A EEESIYERRE > Gl RIE BRI SA AIRHE EHEA
A BOWER TR BESERIEN T HA ) ERARES -

0

HEEH BRI R RA S FENART AR A RIS - R E= AR
ZEFEIGPUNEHAE: Tid %> MR pe AF= A FF29F A AP
SRR R ALL ARG LRALETFLRAL AL ALEL TS

R e R PFFAAF V2 EE BAF 2 LG B GHENEF ER 2 FA

® PRI (2006) - (AR (L)) > 7iRi > H 304-305 - 2=« HT -
6

d0i:10.6342/NTU201602399



[y "possession | Kf > —EHVHEZE "FFAE, o mIE T A, -

d0i:10.6342/NTU201602399



d0i:10.6342/NTU201602399



$-F% FEBHMARL RS AR

#3574 (Anglo-American Law ) f5HYE HI S S8 e M i s 22 HoA 3 af S Bl 2 0%
ERHIE - B8 Tk A RRIN RS - MRS RBRATH - AR
EZ IR R > MRS EA LR TR RIFNEW RS ° - RIEA
BESCRTL S B ARG AR SRR - MDD &~ SSEE B A YA G R
A EEAUFERE

EREENE » S5 CORANSIER f AL i Rl & £ - REfEi & 2B United
Kingdom of Great Britain and Northern Ireland, United Kingdom ) N4 & ={&/AHe £ -
g (England ) iR (Wales) -~ &Ri&ESH (Scotland) -~ JEE R (Northern
Ireland ) - [RIFEOEERE 248 (the English Legal System ) ~ TEERAE (English law ) AYE
F o MO EIGER - SRS ~ B ETRT A EAE - A E S ERE RIS E R -

& _FPOFATRE EER - (D4R HER AR 1

- FREHEL
- ARG ELIEY

B AR A S S v A HA (Anglo-Saxon) o SEPUHARFEE S HACRT 0 H
HEREFEONAERTTRES TEOER - FEEPIDEESEEE A - Bk
A~ R A R ALE M AR YIEE 1 SRS N A AT TR (HRE B

% John Cartwright [2007], Contract Law: An Introduction to the English Law of Contract for the Civil
Lawyer, p.3, Oxford: Hart Publishing.

1 Idat3-4. {aTEhEE (2004) » (FLERAERSEEL) » 61,381 Hrdb © B(EUL - ERE TSR - M
MZEE (2010) - (A ) - H4> =10 i -
Y gRAR— (2015) - (RS FHUEILSE) - H 20 246 - JTiE -
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"TEIZE ) ) o HEEEHT (Wessex) B FIRZERYIE (Apelstan, Athelstan ) 47
— AR R (IR E - BRI R - TR BT
HET - HE - THRHEE - FREWERGDIEZ » nsfEAt - B5EE
WREHCHH BT - BIERETAR - i TE NG, (Witenagemot » Hfroi—4f0k
B BBEE) BEEY > HAWEHEE %0 > A "EEEAEZT ) 1

4. 13
IO °

B AR SARIRE - TR AT AR TAESEA TR
i Z AR E BB ERFE - AMEREA®RAIE ~ BOKIE - BEIE - B&EdE -

SRR ~ INE[RINESE  BOROGRRTR ~ FIBRIR - EEREREEILZ ASE ~ W2 )
Ik ~ TRftARETE - (RESSE ~ BRALTR ~ DR EIRE S AIUTR - MR T IR
FeRIFIEEIugE -

FIETRIESER] ~ A ~ BB ~ U 2 ~ SIHEE S RETREE - R T4EEG
27 AT P HECREH] > T PRERK—H > BREMEHEEZA » EHEHETEGE
HetegPabipezsH BBk > ACHhENABEH - MR ERFHLIRE R
TTRSURAERE  (BRHVARGIE - I0EMSH] - JUIREHETS - 28 7 BT 1L

ELFREMEL

IS

12 TR, (shire) BFREAMITEEENL - HELE (sheriff) ~ ELATEELREE (EBSF » ealdorman)
F# (bishop) H:E4EE > EHZ(E " EH 7, Chundred) 4HRY - & @ TR T4 - MFIZEE
(2010) > Hij#EsF 10> H 45

B ORI MR (2010) 0 FifEEE 10 0 H 4 - [EHFE (2004) 0 FifEsE 10 > EH 8-10 ¢

W FLSEEE (1999)  (FERE OB ERERYAR ) - & (YNEUARI R &R LR ) (B) (1982) 0 H
182-200 > db5T : bR KEE o FEERRSICZ ASE MU IE A EYISE - T IR R R AR B A
FIEEEEIE A 5 (Beglnstigung) DLUKz T#EfE , (Hehlerei) 1T AR 208G > B @ SRK— (2015)
HifEsE 11> H 30 °

B REHEETR FE‘@JA%%FWJ EE T — L A A B R I M A A8 v AR
RAVIEIE ~ AR - : Rene David (Ehpy - 2248 ) & > 2774 (1984)  (EREZE
g Z) 0 H29% > Li : 5%3{ o

10

d0i:10.6342/NTU201602399



o0 B A@RRERZ
75T 1066 4F - BUNARERTEE S A (the Normans » HE.E AJL7) @ife—t (1F
Ak =k - William the Conqueror ) fiIEARSLAEH] » > fR4CREFFI—ttE ~ = V&=
o BT OB RECNE  BIEEETE=ET) - B 1640 FHIR
T o B DR R - HEDA AR TR ¢ @A (Common
Law) ~ #5174 Cequity - 8%&a))R BT 3C aequitas » B " A ) 28 - filEiA

( Statutory Law/ Statute Law ) > K ZEEEE ~ #gnk o

+—1ad > EEE R N RAEFEBE DS A B T OB EE T - AR
TR A LR A o BRI R R AR - MDIEEEE S (Magnum
Concilium, Great Council ) HUfCHaAs & i e i 0V E N &esk » BETE - 104 ~ 7
2% [EIRE R FTE AR T SR E B FOERE (Curia Regis - the King’s Court or the
King’s Council ) -~ Ee&& 3 2 4Bl A DUE SIS - W DU £ A0 avEs
g (feudalism) HUABZEH EEE 2 M RRAG: - B LB TR ERE NS E
Je LA > AHE NG TREIET S, (BNEEER - the lesser or small curia
regis) - EEEAVFAFEIERE - PR B EHHY R IUBUR ~ BUS A= EDATKRE o 12
It R F st RISy S\ A AR - SAEE | RERMR
B EMGENRTTERE (X EEEREERE > Court of Common Pleas) - 2R

FIZE R AT (R E=7EARE » Court of King’s Bench) ~ BREHFAFR 242 IABUE

o =R TSR ENAEMEN T ERFIVAIR RS o EEN R EERSEAEENEE > R
FIEE T 4R - MRZEE (2010) FifEEE 10> H2-

Vo — T N HAERIPERIRFSE —UAE (Statute of Westminster 11) HH 4% » HpsE+—2k T31EST
#3 ; (action of account) » [F g E = ABAHEEEH AL - RIBKEESE - TEEEE > =
FEEHHABERIT R 2IBE o W [E)FE (2004) > FifgsE 10 0 H 11-16 -

18 1eAkae Rk Bl (the House of Lords) » A T Fi#&f% (the House of Commons) » TR [E M
PelEde (the Parliament) o )88 T 45 » MFIZ2E2E (2010) > FijfEsE 10> H 8-
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[5¢ (Court of Exchequer) - Z1& XA igHE KBz 2 igEAR: (Court of
Admiralty ) ~ FRERASHRFIEE ~ SR AR EEHE AT - RRERTIVER AN - 5
Gh o B HE L DAL HIE (the Nisi Prius System ) 4 B 57 By 28 ([ 24202l

FRIER ERE R EAR A E 2 & - KilEgEH - BREERK " KIEE |
(Justice in Eyre) (AREIETHEEE KRR - BEAR  FHEFE) - TH
BB EAVRE T B R T )

FR PR TR » R IR 20 o KOEE BRIt R BT R
IFHYEHBPE ST (Westminster) - E[ESMTERAN - HREHESHATEEE
(customs) - GEEH G » EEMPHGEAN REEREEE » &i077ERZHE
H o 54 B ERRETE B A RS TS HIET - KOEAE AR T —1#%] > i
I EWRBIREH TS » DIFIE TREEEEGE - RIS sE
BARE R RPEEE - BRI T R ARG A B 2

=23 BREE R

it ad DA - BLELAMERE @S B E - fIEE - Hgk - mEEE -
ARSTA I B B AR A B e R B AT = (EAR 0 18 R SR 1)
G BESTHEE A FUES -

YRR AR o MFZ%E (2010) - FifEEE 10 0 H 7-9 - 32-33
2 RELUERAMELEMEAEREE - HEBIER - BAFEEFRFTR - RIEEER R0
o Bt (g (2004) > FifEEE 10 0 H 24
2 EEE TR  MFIZEE (2010) 0 FifERE 10 HO -
12
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¥ - #% #u@; (CommonLaw)
A S E R 0 Bl AL HIGNA —ER S (case law) - ¥EiE
JEMEZE (common law cases) » BAEEAR ~ JEHEST (legal tradition) % » HE
SRR DE NN ER M > BRI ARSI B2 - E PR ias i E R Rty
BB A L e R EER R BT IR R - KOEER R RETERE - IBUER
ZEE O E B PRI RS B B A D SRR B E T R
TR B 2 AR A IS Sl Ry FIBE (Case Law) 2 - 4D
% TR HAERARES - IeE T EE%  BE - ik - A
23,
LdE B EE R ARRE - DIFIPI BRI - RILE RN - B0 T EUEE
MG TARIESRY ) A AR AP I AN (the doctrine of stare decisis ) LU
DA BB AN o WARIDUETERE R - FOEE R imE (F) &
# (Common Rule, CR) -
LEE LR FH R E S EEREMEIAYSREE (writ > 2585
"Mk INER R THREAMR . AR R IERE) B —BER © ARARIRERE > 2
IRSANE FI LU IEFEEAL 2 SR « IR Je it RER (remedies precede rights) 2 #f
RELRHIE AR - — RIS EEE L g - HAEEEE NEE R
PR IERE » B - OEERE DA » INE A mACRE « ST
ZHEVEMIERERAIE R - SEHEN SR EITHEERTRART - 2R TEH
=, MHER TIEE O HESE - BAR THE ) (EAREEE AR R

22 Simon Gardner, Emily MacKenzie, Introduction to Land Law, 2012, p.28-29. Hart Publishing, Oxford.
John Cartwright [2007], supra note 9 at 3-4. %8 F 45 - MFIZFEE (2010) > Fi#Esk 10> H1-
Al EhEE (2004) - FifEEE 10 » H 22 -

B HFEE T R RHEREITG (2004) 0 (BEEFNEE) - H o Jb5 - PEARKE -
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FUREE > EEHER AN ZIRAZR o HIERN R E VI FA R AR R
s REAMG ZBE TS T AR ZEE > RIS LR T AFEM# 22
AR o 240 Ryt oo N RARTYABEF W > FORIESROR 2 il > 1875 5] A% 3]
ffy T EIAMEA , (The Judicature Act, 1873-1875) TR UILAIEHERETE - IMEFEHF-A
A

= % #%i (Equity)

T = HAORIEERACE ~ MR (< MRS R BUEREE - [RANE AT AN E
BN RN AR EROE BB 2 % - HEVRSEEERFEER TRE
TR L& gifieg - SRAMAREEE Sy - B A et gH K - BB —
B B £ AT R i A S AR 2 R AR (s E =R
The King’s Chancellor ) #&#% B0 K /A FIEZFER] (ex aequo et bono) JILLUERE - 58
SR o MEEEE W HAFEREEEL - ARSOREOE J/AR M ST (bill) 521
ATREEE 2B EERT - 1475 FHRBEIRALAIERE (SiEt-FAR: - ¢ the Court
of Chancery/ Equity/ Conscience ) - EEM#AZEM: - 1875 FF AN EE - TilAEL
SELE AR EE0HME - BUETYRFPETL *° » MR AR R A A

BN - AR # R AR RS (injunction) 251 EARER] A R AR -
SO RS R A TR 2 AT It ER - — ST - EWEA
fE12E0s » B ERAESAL 2 o UBHIEIZE RRUR L - TR — B m A

2 TR YR 0 MAIZEE (2010) > FiFEEE 10 - H 16-17 ~ 40-41 - {a[E)FE (2004 ) > FifE:E

10 > H 24-25 -

%5 Simon Gardner, Emily MacKenzie [2012], supra note 22, at 29. f#>Z4EE A REZE M » H—
FULEREEEEM - BIE L > BB ANEIEARE o B SJCREESEVE - LR A
F o BEE - L5 HRE T EGE (ZHRAVSIIRRETERE ) - HIL o BHAAE T\ DARR
BEMNEL - WEFREAR G @A L (FHEEAER - 25 "G50, (trust) ZHiE -

2 FEEE TR MAIZEEE (2010) 0 HifERE 10 0 H 44-45 -
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T2 2 EEEmMEIZZ (looks to the intent rather to the form ) > F2F 3 ~

A ~ 85 > WinEESCE L - B A (B2) 23 (Equity Rule, ER) - -

¥ = # #1=zs2 (Statutory Law)

TR » JEIE LB E IR A R &85 - WAE S AH G R 2
B - (SRR E R ANENTLIERRE IR RS RIHIES - T BAMAHE AR
ZEITIE -

UM SR A SRR - R EAYHIEE (140 1893 4 (BmEEE)
1894 47 CEREE) F) IRSIHERRIENINER © TIHDEELD - WREF 2 S E b LA
JEFLEREEAERAIOTE RS RS 2 e - B (AT B gy
B 72 1856 4F ~ 1861 4F. ~ 1863 fEHE B (HlEAEIEE) » W ERIEE
2 o M/ VREISRE AR ARG —ARAS (BILIENRE ~ Bl ) - 2RI 2 BE 5 i
Mk o DISER Rl - AR HPISH L —BUUFRMAER " BETHE, - WH
AT A - B4 1980 FF6Y (AR&E)  (Highways Act, 1980) - 1990 fFHY (I
HEfRa&7%) (Environmental Protection Act, 1990) ZIRHEAFRA AP INEIUTEHA
TISIZHE  FEE AT HFEHIPIER 2 FOEH - EETHER - Bz - SR BEE
(LR HIEE » BOVBSHIGNE « HEARET BB EE - AAHEE LEER
HlE A A R 7 -

MRS S HERE - PAEEIEYE (2004) - miEE 23 0 H 7-11-37
15
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TERELE A ~ B AFAIPI AR R E AR 2 HlE % - RIS AT UBIR
ey WILE (MDA RIDASRE - &g bbbk NaEbimiiae -
M ERCERARBITT ) ~ ZEIE - BWONBIEE » IeEaIRTms 2 -

Yz %252 (RomanLaw)

G TEIRFR I = e T 2 T LRI fe 4 6 7 B Pk e A AR sy e » B8
sk TEEERGRIHREAE ULEE R (BER) AR I REREE
HFUERI S LAGAE 2 o SR PRE R i —— (e AL E O3 T
ERSRIEZE - NIBAINE Z RN AN BN 2 B —(EEEAENR - EE
HVE AR R A YIERSZ i8R f VU AR HIH0A - EIHAE S AT RIEE - B9
BRI EMES L - R AAHHEAYEIE - BEAZEEGRERENE
BEHEH L FE B EEE RS EE GRS B - B0 Ef7h S e

( Alfred the Great, 849-899 ) -~ &{## ( Edward the Confessor, 1003-1066 ) - E}E
B GEZ G (BHE ORI » A7 H-—1H40 Z RBOMNTEE 2 S A E B R -
FT AL H AR - A ERFRE R G B IR L RIS S AN AR F
SRR TAPIESR ) BYHIR - FHIGD SR A R EEEHR S [ R (RIARE)

(Corpus luris Civilis » 8¢f# (&L T ki) ~ (BIERE) ) FXZIEE > #6
INERERS | - /(L 2R EAEFRE R - PR AR RERMEEEFA

(CHERE - BEARN) - Bn T RBEWREEANMERERZ - E22H A%
ik %

% farghEE (2004) > FifEsE 10 > B 31-36 ¢

2 {a[EEE (2003) - (GREESEABEONKEEAREE) > (fTBL : HPIAITEGEGE) > 16 % - 4458
60 Hf - B 451-461 -

0 RS2 PGB AN RS EAE(EET  BIE A FEY - BRI AEEE - % (2004) > A
$85% 10 > H 37-38 -
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¥ I # %€ (CanonLaw)

gk CUESFhOE) BABEEGHRPTHIE " RSB & RSB ENE 20k
B G | W ZENE ~ FERER AR - BERAGHEIES
FORIREE - BULET R B EES RBETAL > WARIRPNEEE) > MEwE &
HER - BREEBEAGENYEH % - SEEBEEHAES > GEHREEY
FEHs B Ry 2RiE - AGER A BIEEAESURR AR GE - 2 BB EET
HIFEAEA G5 ~ ShSRHHERT S - 2T N SEBOE AT BEAR
HIEARRHIRES) - BRESZUERIER - SRB0U3E (Hm ~ Akfly ~ VB~ BUE - =
MESE) I - 5E - BRKEFER - ARG EEFZEE LR E

0

FaRIEEAE IR - BERG AR AFFREER LS - HARRE
B A NS SRR ZRUE - BS  BEACLAHE T EGE

. o (BREREER R E RS B g

o8 mEZHMAFD
-0 BRAZAINFFRZER
FEBRAOHE (AORTATEL > PRI LA S B R T AR ) i —(Ee—
M HORTRE A HE % - BERIEAR LB Z A > FLEIETEHE P HYH A
FHNSERENERHESREVERE - ERNCHIEIER - AET - FHEFY

2

- HEDEEARIE - BEEASE - BERZARNANIRESEL P E In4E L - %

AR (2010) ( (FEE L B REB AR 2 28 ) - (FIAET]) - 56:6 H » F5-32 -
B Chrngnidl) FTEimAZRE FHERUN R ERBR A > 7 - H5E&
(2010) - FifEaE 31 > H 13 5 {A/#h5E (2004) - FijfEsk 10 » H 36-37 °
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et Tk DIRRBE TR « SERAVER - NEIVERE - FHNER o - IMRE
A BIMETL TSR EREA - flane =Sl - EEIURSE - Sl RAE S mE
fy TR BT - WSS, REEEE 1215 F (RE=) D - BEESIES
BOLE - ARV LA E R USERY ST (PIERAETR) - AWVAIRRL EEAD
FAENPEIYE - (B BRI EART AR S TVIUIE - BRE ZILFRMHIE » 40

Oldek) (Treason Act, 1351) ~ (E3IRZ) (Burglary Act, 1494) - (/&%
Jri&) (Piracy Act, 1721) 3 JRE Ry USEIRIALE - (4 1861 4F (RIUASIE
/%) (The Offences against the Person Act, 1861) - BiETHAEIFFAALATE ~ &
5~ %5 B BRI E - BIR - BT o /U I RIA A SR
Kk - EHIUEACE - JUFRMB S - 0 LAy (RIDAEIRE) ~ (AU
FIZZILA)  (Accessories and Abettors Act, 1861) ~ (FAZIEZE)  (Criminal
Law Amendment Act, 1885) -~ (BXEL3E (48 ) 7£) (Riot (Damages) Act, 1886 ) =%
B TR BRTIRAEESREREEIES  TRETIL T ZEEM - B8 (HL
gE7E) (Sexual Offences Act, 1956) ~ (#% A %) (Homicide Act, 1957) ~ (Jf|&=
FFEA%)  (Criminal Procedure (Insanity) Act, 1964) ~ (4% (FEMIEELL) %)

( Murder (Abolition of Death Penalty) Act, 1965) - (/&Fm%45%) (Dangerous
Drugs Act, 1965) ~ (JfIZEA) (Criminal Law, 1967 ) -~ 1968 7 kz 1978 4+ (#5:&5¢
) (Theft Act, 1968, 1978 ) ~ (HIZF=&48E) (Criminal Damage Act, 1971) -

(JBFEAIXZL)  (Criminal Attempts Act, 1981) ~ (&G F’A)  (Computer Misuse

Act, 1990) -~ 1991 4F K7 2003 4 (JF|EEZ&HE)Y  ( Criminal Justice Act, 1991,

B {a[ghEE (2004 ) > FifEsE 10 - H 381-386 °
18
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2003) -~ (Ep&ACaE;L)  (Road Traffic Act, 1991) ~ (HNEEEFMREITEE)

( Aggravated Vehicle-taking Act, 1992 ) =% -

FEAE B AA E E LSRRI E 0 - TR ARHUSE > REEJE (felonies) B
#KFE (misdemeanours » FEF I B misdemeanors) o BRI & ERHGE 1@ AR IS TE Sy
Mo FEEFEAMAIE (homicide™) - s&HIMEAZGE (rape) -~ FEASE (theft) -
w9k (burglary®) - 48%5E (robbery) FIFOKSE (arson) 5 #RFRANAETE

(perjury) ~ 2£58 (conspiracy®®) -~ FEz55E (libel) - BEELIE (riot) BAEIGE
(assult) ;7 HESEIFRAV AT G2 BIHETROR - B&= RS - 2800 - K&
JEZ IRt A R HE M - 1967 FFHY (&5 HIA)  (Criminal Justice Act) J&FR
T ESREICIE RV A 0 Bllas AT FRELA nE IR AL AR -

0

it FEEER AR B R T IERESTUSE ) 8 Mg
REFVOTE ) o TIESRETVUTE ) BEmEINE o G A - BN - SRHIERS
%o —&R (8% AR (the Crown Court) - #iEE AR (Petty Jury) 2
HIZFEM > AT B3Rz EFRERE (the Court of Appeal ) 5 MHEFGEEFHEIRE , RIEIE

7S(E H UT BB GRS - PGS -~ SOREREN - — AR R

3 5y ReJEITECERY TERALTE ) (murder) BRIB{TRIESHY T IETHERAVALASE ; (manslaughter ) - 3
5T EEEEDS (2001) 0 (FE3EVE FESERERGGRIR IR M AT ) - B EFEE  (HIRERIR A
PLEEam e — B 6 AESm) - H 49-109 - =L - 2EEEAZE g - ([a[g)EE (2004) » (HE)E
EEEEET ) 0 B 429-433 > #rdb ¢ &A1k - The Economist explains [2013]. What is the difference
between murder and manslaughter? Retrieved July 9, 2016, from the website of The Economist:
http://www.economist.com/blogs/economist-explains/2013/07/economist-explains

¥ HERRNEEN (88E - 5% - mAllsS - BEE) RAMARE  FEhE T’RARLE
g8~ T AZEJUIESE 0 R c {TEhEE (2004) - HifEEE 10 0 H 421 -

¥ TR AN EEAEEIR AT REIR A T R E S S AT ROIE o | ik 1977 F19 (I
BE) Ry (—) HEEFEIR (Z) HERUR A ILEEEA AT RIFEA] - & ¢ {aEiEE (2004) 0 FHi
B3 10> H 421 -
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http://www.economist.com/blogs/economist-explains/2013/07/economist-explains

8% ('B) &b (the Magistrates” Court) - AGEOKFEFEEREF] - 1A AT
FULIELIS MY =FBsRAL - JUIREE M AT 2 ] - RA_ B s e A
peaiazeAk ¥ o

RATREDA EEBIUIREE A3 By (—) RIBAE IR - i ATR ~ FEERIUA
B3R~ HIETE - (2D RILWETE - BEREETE - maEdE - UM A EIE
JE ~ FRGR - AT (RERE - (=) EEBREIMETE - Baf0sE - B
EE - (1) EFELRRE - AT UEUiEsIE - SHoUR - RESHAR

YIHRACSE « SOBBEEIUTEE ¥ -

-0 FREIFAMArREZZMR
BRI AL IR E A EAE 1968 F (#853RA)  (Theft Act, 1968) -~ 1978 4F
(FE&3EE) (Theft Act, 1978) k7 1971 4 (JHEE#I57%) (Criminal Damage Act,

1971) - 1968 i (FE#IRE) MERZEIE - 85098 ~ IR ~ IIEXRESE - fEHAUE
Bondk - HEGER TAJE - IIEE A EEIE - BReRAERZ & T HIE - #5HE
T3k ~ BEHRIR - BREGE R IR © BREUESEAZRIE ~ (REIRHEIE - AFEEFAR
REARBRAIL ~ BROSCLRETR ~ 8K TR - VISR ~ NBE S AR EIEE SUE R Y2 AL
&Ik~ WEIREAFAGE ~ R ERTRIE - 1978 F (FEIRE) BREUPISE -~ BRA

>

EFENRTR - BREUIRTSIE « FEHCRBE(ERSTR - 1971 & (RERIRE) REBHEV E
JE ~ BEBIRMESE - B BHRVETR - HBURV EMmMFFAMESE -

RS S MAIZEE (2010) 0 ATHEEE 10 0 H 37-38 ~ 79-85
% {aghEE (2004) - mifEst 10 - H 390-391 - ZEETT (2001) - Ailfest 34 - H 49-109 -
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ML 2 BEFHIVSER AN A RS —AY AR - ZBUAMS - HRNEFSE
PR ERBUFS L3 ~ BEFILETT R EONE AR 2 2= (Blansande o B %
F) o FUARINE - 1962 - BUAE ~ Rl ~ SRR REIRATE S (American
Law Institute, ALI) £y 7 (B2 BN A S A IAMEBLa— e 1 (HHgumlAd) (The
Model Penal Code ) 1 Byl % o SN AN ZARAEML - B RaF 2 INFIEA A AR HL
B (AR ) - AR M EE - (BETHNAR) M EILFEFHRE T

{E=E  BOKEEY)EE KEBEE (Arson, Criminal Mischief, and Other Property
Destruction - EIEHOK ~ EERG R KE0RNE) ~ AAHBYE A (Burglary and Other
Criminal Intrusion) -~ 58:% (Robbery) -~ 5% KAHREASETE (Theft and Related
Offenses » E & NERUSECAERR 77 2 FEAL ~ 1B 1EIRER < FEEL ~ EERZH ~ #5850 ~ 78
HUBERYIBEETYIEER YY) ~ W RBERIIY) ~ BHURE - ENERE BN E
& HAEHERESE C) - BECERAESS (Forgery and Fraudulent
Practices » L& {RiEE ~ i HE I » BEAUERE A E ~ F#HE 2T
EREHFR - NERS - B ETIERUE - 2% EATERF ES - UIEL
PR ~ AFHGERFUZ AN EN i - SEARTEEAFBE - REERRE - BEE
SR~ ANIEE (EH Zat E RBUN SRR 2 W E  BREGEE S ) -

¥ EDER - EEFNAR (BEEFAR) BEiEE Y TREY o THIT U R ERKE T
(FHETAH ) RBEEAR ~ ZINFPABRER L - B A S A H L LAY EAE - 221800 (2012) > (T Hi=E
EEEEARIEAYE , —f8{b) - H 510 =JL : Juhid -

40 MPC §223.2. Theft by Unlawful Taking or Disposition ( [EFREI#EEM2) |, 8223.3. Theft by
Deception ( [E]FEIFEHRE ) |, §223.4. Theft by Extortion ( [E]FEIRMWHELARES: ) , §223.5. Theft of
Property Lost, Mislaid, or Delivered by Mistake, §223.6. Receiving Stolen Property, §223.7. Theft of
Services, §223.8. Theft by Failure to Make Required Disposition of Funds Received ( BJSEfEFEIET (=

SE#FuME ) |, §223.9. Unauthorized Use of Automobiles and Other Vehicles.
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FFRERBFAIMEILIRRE - (IEAFTER - B IRRLIERT A 1LAPIILE
HEAHY - MRS IR BB - DK ~ B ~ Brhnse ~ B2 py s DU R HAE R i 240

-

JE > FEEH ~ SREHY (FEERAS) AUERHE SEREIRIET - LB T
B o MRMEILAGE S — Ry e U IR AR - BEAME R AN =2 B
BTy > 5B (RAERHAL ) ZREZE3R (Theft) PsiifEs - iReaT 2 HA LA B

GoFRERIIRW AR S (FERASCE =AY " Theft ) Bz /1M48) * -

=8 mizd %E’E#EIML:-. DR

/4.

5o ARG I TRAPRE 2 TR EORYE

FESE - BHEE - FEIRGR B THE ARG HIVAS, - TEBDE - TEEDE -
ik~ TERER BT H A - SREARFER L IESE N MR - AR
o IR HES -

EFET  $EAR (larceny) (NP ¥ B EHSLEN AR AIBITAITE » DA T IRIEFRS
HIFRFTAREARTA ZMZE ) Faiie o AR ER RS JRnVE &R - 1A
PRA & TR E S Y FE BRI > BB R ARINL TR 5 IR (embezzlement)
FOFEIRGE (fraud, false pretenses) - ZAfi =3¢ 2 B EEMELIE Sy - (5 =F 150
B A A AR R - NI — - THEACBn AR £k - =& 2@ B2 EIEFTREO
Y ABAEFNE RN BN AR G A R0 WBGHBIE =R G A1 R
it o By TR =F G —EE " larceny | PURHVERL - HEL T theft ) th— T RREE

===

B - T RESIILUEZ ( CRRRATE Ty RSO A2 F

ORISR > SRR - PAEEIE4RE (2004) 0 FiHEE 23 0 H 345-349 -
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A - T theft ) —gEIBEZAATREME I AR IR ERHVRE S IR (W E (RS2 larceny HY[H]

Ford) 0 NB—RERSEESEBEER zih ~ FRECET R M AUE R R
"RFERSE )  MEMEIDAT o RESFIHBILIE N TR E AT R A FURRESR
rthEﬂJ 42

=JRE—HYILE - W] 1968 & (FEEIEL)  (Theft Act, 1968) o Ky T fik

1916 4= (FEZEIEL)  (Larceny Act, 1916) 2RIV » BRI AER IR &g

( Criminal Law Revision Committee ) 7 1966 4F42 H 7535 SEELE M AHRES L TEAV S /\ X
#7145 (The Eighth Report: Theft and Related Offences (Cmnd 2977) ) - 7 1968 £ (%%
wIRE) EFRT " Theft ) B "HUKAKIEM A Z M EMAREN TR, 5 B

CHEFOHNEI ) TRE—01 » IEERAESY T & fs A D IREAI S 223 ik (Theft and
Related Offenses) o #EZARELHINNIIAE=TFR7IL > AR (HEEHNAIL) AYEUEH
BT MNFTERER -

BE L EAEEENESHI (R - A I UIR B A SRS A
F& o PEIC 962 F - fERUERI TR RS HVEE A\ DURGE SR EEI N S 4E

0

E o 1264 SRR T EERE AR, HUTESR 0 2 1806 FEATEDR LT - 1532 fEEN
AT (Karls Vo) #5Af (HIEE7EEMAN)  (Die peinliche Gerichtsordnung Kaiser
Karls V.) - N R (RZIMEHEEE)  (Constitutio Criminalis Carolina, CCC) >
BN ERIEBII ARSI E R - 18 (RISHWITIDAI) o FEREE IRk "%
FVRED ) & T EERREE ) WIEAERYEIRE - giE 2l TR ARt A2
BECACER MEENVHGEMARE TZY) ) - BIGERR "B E

42 Rollin Perkins, Ronald Boyce [1982], Criminal Law, 3rd edition, p.389-390, Foundation Press.
It - ARG A TR )RR IEIREEAY [ larceny - BEAFEEMISHY [theft > EOHYE
fy o
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Yy, rEEEMEA TRENE, (Heimlichkeit) ZMERS » 57 BAEMRFA
TAREINE ) BREUSEEZAT By o BIAITLEBARB TR « R (S GRS T B EaUS
W 2T R BN LEREL - TR B e RS IEIE - MR SE - BREiaM E
(BRFENEE) FraE NIERETT R \SZEC Y Z BRI T R AR - FLEH5
B BLEE R MO R Fr - A AR E (R 2 U TR &) > B Rz &
TERE EHVIETRIT R * -

MR REZEEG —BESIREM 1L B TEAR 2 — B DR
o ASCEENERET o S IREE TN - (N A IUIRIY EE@E O AVERE R T
ANZ[EBEREBESE )  3BESE  BEEESWE A ZERNIUSHE =453
EWEAZSCBUSTM ER - (TR AGERFAMENERABEEBHCH » 3UME
"ORERVEESE , ~ TR, (conversion  HHEESE TR R ATAE A FEHEMAZ
PAE * - B T S ERATE L ) 5 FEIRGE - BIPRX EHUSHEAZEE - HENE
fEE - HEEEREARRIEM AR EAZEEER BT 3R
(extortion) - JEF _EIREUSHE AN ZFE - HHPIFERE - HEEICREE

MLER® « KAXFRRIEAZRERERAT =% -

# JRR— (2015) - FiifEat 11 > H 32-37 -

4 Casenote Legal Briefs, Casenote Legal Briefs: Criminal Law Keyed to Boyce, Dripps & Perkin's, 11th
edition, p.88, Aspen Publishers.

S OEFEL T HEE - 2HEERIT4R (2004) 0 FifEEE 23 0 H 349-350 ; George P. Fletcher
[2000], Rethinking Criminal Law, p.3-4, New York: Oxford University Press, Inc.
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¥ =% #F R (larceny)

2

FEZ R (larceny) RrgiTtt & hREIRHVEIE L — *© - BETEET » FEETER
HNTRLFIE FB - REEERGEM A ZYTE - I HLFESVYZEER

Ao wp By TERREEESR ) (grand larceny) BT ESHIEEESE , (petty larceny) -
MiE R ETE o AE TERREETE ) ZHETEASEHE - MRS SRR TR
FREESE ¢ - BEEE L ERERVIEE T E R EER R EEARUAE - #lE
2 R R R L BATE I (Henry of Bracton) “2BYEIATE @ " & i e d o

KEW AR R PR Ao

HEAE 7y - JEETE 1827 A (FEZEIRL) (Larceny Act, 1827) ~ 1861 4F (75
#3EE)  (Larceny Act, 1861) -~ 1868 4 (55384 ) (Larceny Act, 1868) -~ 1896
F (FE&IEE)  (Larceny Act, 1896 ) ~ 1910 4F (FE:5JE%) (Larceny Act,
1901) -~ % 1916 7 (FE&EJEZE) (Larceny Act, 1916) - —EZDL Larceny | {E 5y
EEZ AN - IR 1916 F (FEATRE) BLHRELEY  BERENERS T2 48

’f'”r’ﬁ AR > I8 R *ﬁfu&gjzifgﬂ,;*ﬁ,%\';’\,]V_}_,q",.]jé:fs AP A Z R A

o

B E P A E PR SRR S S 2 % e Hep THGE S ([carry] away,
asportation) {775 » WRHREZ WIAYIEL LA - BT DU REE T A fReg i A%
B2 NENEE - T 1916 4F (FEEIRE) 26 1R 2 30 IO THUE | Z Pz

E%

46 1d at 4.

47 Joshua Dressler, Understanding Criminal Law, 6th Edition, 2012, p.560, 562, Lexis Nexis, Ohio. £
=75 (2001) - mifgst 34> H 3 -

4 Henry de Bracton » 5245 EETE ( Bratton) ~ Z55I[E (Bretton) (1216-1268) » SREEEE » FH
(BENSEEREFIEE) (De legibus et consuetudinibus Angliae libri quinque, 1250) » 37 45 HI1 & ~

CGEEAFEZE) (Year Book) » {a/#hEE (2004) - FiifEst 10 » H 49-51 -
49 U.K. Larceny Act, 1916. 81 (1) A person steals who, without the consent of the owner, fraudulently
and without a claim of right made in good faith, takes and carries away anything capable of being stolen
with intent, at the time of such taking, permanently to deprive the owner thereof...
%0 U.K. Larceny Act, 1916. 81 (2)—(i) the expression " takes" includes obtaining the possession—
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FIFEHC - B~ BHATITRE R Bk LAMIME B B ARV FRUS 21T R > PREERE]

R4S A SO TRANIR T35 1968 4 (BRETRE) (TheftAct, 1968) » RFEIA
FH Clarceny |+ #ibL Ctheft, —3 o MREEASEE LIES: T2 A A4E R 4K

AR BRE EREE LA F 2T o

PRI TRAE B E32F (Actus Reus, “guilty act”) 7 = (—) BNRFrAAE

A\

B (2 AZME S (=) BRI AZFFAMNITE -

(—) BN AER
HIE B — R E B S LA FEAY - s AR VRN

" Appropriatie | FEF TR ©

(=) Az

FEEIRLUT R ATHUE LY RIR - BIEAREREE Ry (i AT 7R o] RER LB
Ik - ENMAEZYNIEATERES  MEIYE G REER  sERAESIUERY
[(=F1=T -

(a) by any trick; (b) by intimidation; (c) under a mistake on the part of the owner with knowledge on the
part of the taker that possession has been so obtained; (d) by finding, where at the time of the finding the
finder believes that the owner can be discovered by taking reasonable steps...

1 U.K. Theft Act, 1968. §1 Basic definition of theft. (1) A person is guilty of theft if he dishonestly
appropriates property belonging to another with the intention of permanently depriving the other of it; and
“thief” and “steal” shall be construed accordingly. (2) It is immaterial whether the appropriation is made
with a view to gain, or is made for the thief’s own benefit...
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R19684F (FEZEIRE) EORELE - MESBI T FASERZAN, » TMSE
7 T RESE RFTAR SIS E S TR ) ¥ - RERFFESRGIE - B2
W EZARTAEESE R - MENBZ AR > flEeZaA - BN - 6%
A~ SEANTE - JRED T ZMERIRIN A EEREATARE - HmEE
WEEREZEA TRA - EHRISRE ) FENREE - FrA iR ER (R
TTHIAERE | EAIREIREREM ELE - FrARBEG I LUE S —HY > el DUZ 5 EE
iy > RIE—(E A EL S CRTA B9 2 FTRERCILRER > - Bil4IRegina v. Turner™ o #;
1 H CHIEE TBHEIME SR - MRGEH AR & S (T4 - BUNRHR A AT
AR P E T & L EAEAE BRI MNE - JA ST HEEE A= T-5E -
EIVEBER Rt I REE TR - N AR E R E R A LW T - S
Az AR T N2 HEE ) % o A O Z BhEE i T AR S eI e HUE
IR Ry LR A — 15~

B TN 0 SSAERITRELORTEE

1 fREB19684 (FEEIRIE) SBSMREE2IE (SRt ER - FTARNE A
TTHEREMIA ) BEE(EEE (to defeat the trust) 2T Ry #iatE iUE HIBEREFI A
M - Bl > ZEE NE A E M ERUEEEE - 2B ACH - EHNER LS

T

2 U.K. Theft Act, 1968. 85 Belonging to another. (1) Property shall be regarded as belonging to any
person having possession or control of it, or having in it any proprietary right or interest (not being an
equitable interest arising only from an agreement to transfer or grant an interest)...

¥ RS TG  HEE - FRERIT4 (2004) - FifEgE: 23 - H 352-353 -

5 [1971] 1 WLR 901

*® ESERNE - BALRFAR G - ZORIT R AMER § (BERIBIGAS - REORTT R AR -
BMETT B NG AL E BN FY A TEHIRE - IR 8RR (2 kL - BSE £4m - R -
PARERIES (2004)  FifEE: 23 > H 353 ¢

% U.K. Theft Act, 1968. 85 (2) Where property is subject to a trust, the persons to whom it belongs shall
be regarded as including any person having a right to enforce the trust, and an intention to defeat the trust
shall be regarded accordingly as an intention to deprive of the property any person having that right.
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2. TRIZ1968F (FEWETRE) SBOIREEIAS » 1M NBUA Rttt ATfiusrszif 2 » i
A LR E DT AR E BB B A s s~ 5 s 7 R s iRk AP A
W2 A 2 NARIRIGEYE 2 Ty =R E B B 2 - TRERCILRE RS - fl41Davidge v.
Bennett>* {1yl » RAKE KNG R ZE LI SN EE FL g » Rk B B
V) > BEOLFER © R.v. Hall® s » #ds BiR{THIR S - (EIRE WU E SR ATRTT
RS - AR TEEEE - TEME TS Z FIRRITHEERA T - iR AEE - 2
[EIEEAVIEIL T - MRS o LAl RS MEAAE —ERIT224R— R 28
7 o E R PR BRE L IR E R T SR S IR RF & 5853 -

3. TRHB19684F (FEEIREL) SBSMREEATES » N A~ SERRIM AU E - 1 H
A A B s 2 B EE B R L N E - I B o A
FOREFE A » N HEM A Z A -

4.1968%F (B IRE) SEOIRESIECHIE " AN, (corporation sole - BUfH
BROEN ~ HEUEA - BEOEAEE) - BEAASE T EE—ENEA R ER
FEEE o BRRENERKTEERE AN K AGEN - EEEANE A A
HE - ¥ BEERE > FREHHIVBEEALY - R TEEIVREE T ERamS
WAL | - BB TR RS 45 B 48K A (successor in office )

5 U.K. Theft Act, 1968. 85 (3) Where a person receives property from or on account of another, and is
under an obligation to the other to retain and deal with that property or its proceeds in a particular way,
the property or proceeds shall be regarded (as against him) as belonging to the other.

%8 [1984] Crim LR 297

% [1973] 1 QB 496

0 U.K. Theft Act, 1968. 85 (4) Where a person gets property by another’s mistake, and is under an
obligation to make restoration (in whole or in part) of the property or its proceeds or of the value thereof,
then to the extent of that obligation the property or proceeds shall be regarded (as against him) as
belonging to the person entitled to restoration, and an intention not to make restoration shall be regarded
accordingly as an intention to deprive that person of the property or proceeds.

1 U.K. Theft Act, 1968. 85 (5) Property of a corporation sole shall be regarded as belonging to the
corporation notwithstanding a vacancy in the corporation.
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MIEEL(E A LB 4 £ A (personal representatives ) © o (T3 NHYRAZERHE AR
A EERR B ZE AREEIRE] -

5. HRIE19684F (FRAETEE) HI0MENES » KIHYRE DB S — T3 2 I
AR e e o il Bl siE20044F (REfEmiA)  (Civil Partnership Act,
2004) J 20134 ([EIMEAEEASMEA)  (Marriage (Same Sex Couples) Act, 2013) -
AGHELET > Bk @I (Spouses and civil partners) - BB A2

[F] o

H BRI BB SEVERUT A RRIRER A T A § B -

(=) RAfth N2 FEATHUS

HiA TFiA L (possession) AYRERRMEI IS DAHIEY (— (BB AR SEATHt
EMIAITRIRE TRE L 2) o TEERAS S Y R — P R R HiET
B T EANSEE ) LR AENEE )  EEARURAV EEER LR
EEEEER TIRE -~ BB L (custody) -

BRI EET » FrAMSEERE LAY TRE (dominion) ~ 4% » ZHATE—HD
Y o Z AT R AR B A RS BB T _ERERIE R -

MEE P FEEYmE G R UHIS AR FFPE ? T LaEER HEE
TttHI G R AU E B BR A 2 £ » B —iiMn s~ g TEiiEEE RBR AL

<N~

ZPERIREEAFTAHE - EEET-HIET AR 5 P eI IS FTAES - P+t

2 BRE T HEF - BHERIT4 (2004) 0 FifEEE 23 » H 354 -

8 U.K. Theft Act, 1968. 8§30 Husband and wife. (1) This Act shall apply in relation to the parties to a
marriage, and to property belonging to the wife or husband whether or not by reason of an interest derived
from the marriage, as it would apply if they were not married and any such interest subsisted
independently of the marriage...
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4T Rex v. Chisser® o 425 \7F H I I i GH4S 2469245 Chisser Filfi &5 LA(H
EhRtES  WEAREEE=S EAFREAN I E 2 E A E -

MBUERERE Ryt AT B IR LB H Y AT REEE LRFE - NIhEE A S8
FERERERLS - RO - WL FrARREE DB EA AR Hk

TETE

BFRPARESHRIRY T (&%) FrAZE@EA]  (the doctrine of possessorial
immunity) - FEEAFTAEARRNGEZIEREZT A - ABMNELERE (B
NF&BERCHSAMNSEL T8%, ) - MAKRIIESE - LFERTRA SR E S E
BREZ T I AT A ERAAR 2 (PIAVAR ~ 186 ~ &1 JRE - FAANER
L NEHEHE - TH - 8 R HA BN AR RAOES) - T RS SEA AIPER
—E RN Z I LB AR R > IR RURE R KR = AP AT
NI ETT R BEET R AKFERARENZEL > WHRNEAERE
ERAER - EROTAIRE - GIAIARERIE IS S S AR E LR CH > 1968 4
EBLEBEFIRROL R © 25 L AR R a1 < BUEAVRAE > 1966 {8l
S AGERE R AR K FRIERIE R NEETT R Z AR ZAGE » 1968 F&r0AR:
FISRE R -

THETANEET RV EEAENREANGZEEER AR
%, o R ZRIAGN RS > HEEANBEEANEZ B AFZ P H
PRENIEFA © 1529 FI0EE /T AMRME - EROTEWHE R ANHGE EAGEE ZYH]
RERKILREYS - N B R N EATEE N Z B = AN EANZHIER *© -

64 [1678] 83 Eng Rep 142
85 George P. Fletcher, supra note 45 at 64.
% George P. Fletcher, supra note 45 at 5-6, 61-63.
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SO EEENE » T DUREE AR T IS T Ry o SURKFFTEERY

"trespassory taking ; (VEHUS) - HEFREGHFHGEE Y trespass , —fEH
A5RHTT ~ A (vietarmis, with force and arms) 238 ? fEE IR ZHUS(T /> ZHE
FIRRZ - EFELIIRRET ~ AR TR 2 ? IEFaR N se52 R 7 R -
DL 1916 £ (FEEIRE) Rl - ZES LIRS 2 EFwmas T E TR E 0%
FE% ; Z1{7/H © " For the purposes of this Act— (1) A person steals who, without the
consent of the owner, fraudulently and without a claim of right made in good faith, takes
and carries away anything capable of being stolen with intent... (2) —(i) the expression "

takes" includes obtaining the possession— (a) by any trick ; (b) by intimidation... (JE4% 5

SEEFTIN - AU T 2MER) | WERERMEFEER AL

ZERFEEAVEE (Mens Rea, “guilty mind”) > RIZT R AP HUSHAZETT Kbl -
WVEA T REELZ &S (animus jurandi, have the “spirit of one thieving”) - H Rt A
A EERE Ry O RV 3B i (dishonestly) = 5340 » 175 NHA K AHIB

(permanently depriving ) it AfA7E 2 #& (intention) -
1968 - (FEZHIE) 55 2 RIREASCRUE MRS " RaE L - MislEFE HER
TIE ) 2 RAKEREE RS - JREL (1) HEE AR AR E AR

s (2) EEVEMAAGREBERIUGME ; 2 (3) WIEMEZFEARAREAN
EFEEEBEBEER TR ERAA > MRFAMES *® - A - 7L

67 George P. Fletcher, supra note 45 at 6.

8 U.K. Theft Act, 1968. §2 Dishonestly. (1) A person’s appropriation of property belonging to another is
not to be regarded as dishonest— (@) if he appropriates the property in the belief that he has in law the
right to deprive the other of it, on behalf of himself or of a third person; or (b) if he appropriates the
property in the belief that he would have the other’s consent if the other knew of the appropriation and the
circumstances of it; or (c) (except where the property came to him as trustee or personal representative) if
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BT TR AR R TA L Y LENIRES « $hSh - 1E Regina v. Ghosh® 2 1% » B
PREV B B - P R Y ASEE (“The Ghosh Test” ) sdhabaivt A JUSE HAVTT Ko ASRE
BAES ¢ (—) ZHBIERE (the objective test) - BI—MREMEIMNE 2 ARG & HER
AREHIAT R > AL (=) EHEEEAE (the subjective test) - 17/ NSt RIE]—%
BRVERRE 2 NG AT RalE B N 7 -

TR A A KB 2 SUS E EE HRE s BL (I RE s Y BRISEFTAE > BEER TR

frds Ao — om fope RV
= it o

$=3 &} % (embezzlement)

R IRAVIEAE By 1 i A EAVIRE R M W ARE SRR E - 1529 £
SRR —TUARRME T T embezzlement | —d - MREIE N JEAREZEEAZREHEH Y

Xm

HEE - SR ST R E B IR - (IEREEIE -

TR EY SRR - RRAREBRCH ) (T RERRGEOEE R, -
MR A RE A FRIR S R & BT Ry » S GAME A SRR RE & SRR ST EAY
JRIER - ERFREEESEEMISEN - B MR S BN 2 B RN JEBE R R A
GRS NG EEEEE T iER " appropriation | P —RE{E > RFERAURT AT R AR
> WFFE TR RIE TS - BE 1799 5 > BUE i 1 —ER G IRIE - FEHIE

7

AP BN RERTE o /(i HE AP BB (Ba=MAH) Al T —/%
MEIEETE (39 George 111, Embezzlement Act, 1799) » #HEFEERE G AEREE

he appropriates the property in the belief that the person to whom the property belongs cannot be
discovered by taking reasonable steps...

69 [1982] QB 1053

0 15 The Ghosh Test 7 #{EZF » £ © Edward Phillips, Charlotte Walsh and Paul Dobson [2001],
Law Relating To Theft, p.26-29, London: Cavendish Publishing Limited.
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Wz #eiss - WAERESE RS (fraudulent conversion) FRGIZE S - 7L
tH4CHY Regina v. Headge™ b - JARER R S TR AE Ry "2 (E5EF%#5 ,  (breach of
trust) o [6—HFHA » JEEEREZE® (the French National Assembly, Assemblée
Nationale ) 781y (ZW#/HZEEL) (Napoleonic Penal Code of 1810) 55 —4RiA 2L
TEEE 5 NS 402 R 25 405 R IER(SEE 0GR 7 -

JFEE b RN - REARRET RZh (conversion) - ErE3EZEMEH i AHY
MEEFE CHMEMRA RS « ME LR EIE - IARREIILAGIF L FE A
(—) MEMA NI EZTENT A - BT R AT R A V2
(=) BRERKVEEN - BRECH (SIFARRA » EEWREE " conversion | 502
"appropriation ; %) < MHE RS - HEE REGTE - BERNRE 2 ZiEEE
FLRR ARG ST o LR A HEE - (ERESIILEIR{T (the Bank of England ) <Z{& A
™~ ST E (the South Sea Company ) Z{@ A ™ : 1799 4E& A — R R &7
#f5 (the Post Office) g A ™ ~ —fAIBEABLZ @ A (servants and clerks
generally) ° - [SIIFHH 1810 £y (CEEIMLES) AIFEES 408 f#% ( Code Pénal 8408 ) [
[yt e (R RIfE A R % (a titre de dépt ou pour un travail salarié, way of deposit or
is employed ) - @RI EAGIESFA RFTATAET -

A [EFRERERRA G RO > (EARM B AR RVER SR BT S8 - NILAE S AV

IR IR AR - 1812 FFHENAE L IwWE THRITE - A - &L

71 [1809] 168 Eng Rep 613

2 (EZHiwREABL) - B Napoleon.org, Histoire Des Deux Empires, Dossiers Thematiqués, Code
pénal de 1810 »

http://www.napoleon.org/fr/histoire/dossiers_thematiques/files/476153.asp (& 2EH : 2016/7/9) -
George P. Fletcher [2000], supra note 45 at 4-5.

3 15 Geo. 11, ¢.13, §12 (1742)

74 24 Geo. 11, ¢.11, 83 (1751)

5 5 Geo. lll, .25, 8§17 (1765)

639 Geo. Ill, ¢.85 (1799)
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http://www.napoleon.org/fr/histoire/dossiers_thematiques/files/476153.asp

AT > RETEARIEA T - MEHL PSR T 25 NEFEES(S (by delivery)
MZEE ;- ABURE > (ERER R RERE 2/ 0N - BaflE ~ art K
& ' (RS AR AR

1872 RN G E AT B e 8 e 2= S R R SADZ — - 55 484 fikia
HTAH "FREZME ) 2R BREIFERR " HERMEIZE M

P FEETURE  RERSERTEERN S T2 ARE ) 2
FOEEARFRNE ® - [FIBEZ 1870 A HIEHVER ARt I8 42 U £ R A 2
PN

1962 FHERY R (FREEfAS) (RE T REEIREUR SR Z &y - AR
SRIERIES > (= 5 IR R 9 E (F— LAY UIR AR E - BRo AR IR &
M A— » FSEeRE—(E " RaE  REM AR - B A ZZE |
(“dishonestly [appropriate] the property of another”) HJJUJE - 1968 4 (FEz3IEAL) #&
EEy M AZFATEG, 8 T BCRAREES ) 5 1973 SEBONIHIE & ZETHD
TN Z R EERE G RV REZR ST + 2B (FEEAE) TNRHE S WmE &1E
55 223.2 fiRey T AVERUSBUR Y 2 REE TR, e

7« extended to bankers, merchants, brokers, attorneys and ‘agents of any description whatsoever.
George P. Fletcher, supra note 45 at 8.

8 “ |eases, deposits, commissions, pledges, lending for use, and unsalaried aw well as salaried
employment.” George P. Fletcher, supra note 45 at 8.

" The penal code of California: enacted in 1872 , as amended in 1889, Retrieved July 9, 2016, from the
website of archive.org: https://archive.org/stream/penalcodecalifo02destgoog#page/n211/mode/2up

80 George P. Fletcher, supra note 45 at 8-9.

81 MPC §223.2. Theft by Unlawful Taking or Disposition. (1) Movable Property. A person is guilty of
theft if he unlawfully takes, or exercises unlawful control over, movable property of another with purpose
to deprive him thereof. (2) Immovable Property. A person is guilty of theft if he unlawfully transfers
immovable property of another or any interest therein with purpose to benefit himself or another not
entitled thereto.
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https://archive.org/stream/penalcodecalifo02destgoog#page/n211/mode/2up

FESEEL > RERTHIINRH R S R 2 0TR » AT R AR A ZMESE A E%
FrAtE RAHEMEICATARE - BLoTINPIER « Zie A ~ Eix A - REA - REA &
L ANF L DEYN R RHUR T MBS AR E A REN AT R aEE - HEES
EREEETRERMREIRIT A - RIL  RIIASENRE TR EREE S T FE
B TAe o

REIVER T ) o AR NEEEAFAEE ¢ B E L Ry B
ez T AME S [ Eao N2 REIRERE AR - PR BIEESENA -

—\1_

L REEEEATERE N B E 2Ry [ - i A E TR

o)

(conversion) - FIAOHEA ~ HE ~ HE ~ REEE - 5% - HAUTAEARILE
S R - R EERC T A REAAYIESEITT -

ML TR AR A ORISR, (fraudulent intent) 2 ¢ 5
PR ERCTR A FAOCERAY BB P A S B LR TR (1) i AEnli
FLHAR B SRR B (2) MR A AARITEE S R (3) #

SRS E EU B ] R AR RS -

w1 FE % (fraud, false pretenses)

FTEHGRINVA 77 R R FGREL B SR AU SR © Al XA s FGE - ALK

RIRE > R ERENHNESS 339 iR ZME - AU FHFEIGE s [E e -

% [fraudulent intent ;, AR " WERIEECR ) - (RASCERE " RANRGE ) —5 > 3B -
B OMFRE LR > SEE - PAEEIE4R (2004) 0 FiHEE 23 0 H 366-370 -
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SFIRERE AT & HIRE R TS EANZER © BEEREFAIVESE
MR G BT R T Rl &7 AP RAHER BT - 51T M AN ERUSEF A DU
A > B LA EHSATATE - QIR FRER BT - AR — B A e A L

MIgE4 IR B & Eim R R R 2 filE % * -

R EET - REETHVZREIT Ry (Tort) 28 2241k P e Ee i R ek it

(Misrepresentation) - HELZEAE4FEIAT > —JTHAKIRNE (tort of deceit » HUEFEHIH
B2 M) TAE M T R R e IE By » B —JTHEEARIILUER (tort of

negligence » BJHRI (2 ) WA ITRELURE BG4 BE TR
(false) s¢EERZEM: (misleading ) HYRRAL (representation » (FAa]{F Kyl i~ FIHYSC
FEATR) - MR REAIRAR IR ERE - I EBRESY - AlE BT
RO AR [EIFEEE = (T -PATHIRR - AIFoRIEA TR T dfs
CUHIRARAYRTRE - AIECEERMTT DUR A S SR e 5% - EEIIRK A e
BIR TIEERIEA, o BSEAEZEh R S ARSI T SERSMNEL, 1Y TR

i

J ERBEATR - HARMEER G (EHEHE RBBRITED * -

£ Peek v. Gurney®rfr » JEBEE Ry T BEAIILER | WIRFEHURRETT By > WMEA LT
B¢fTRy (“words or conduct” ) HYREERPRAL - B EHCERWEN - SUEHCERR—T7
AEEGLIERE - WARILRIETE » NRIERE— 78t 7 e ee ~ 5% - #fE7R
WA EDE Ry FNETT TR AE | —HERRBEEERER > AAmIIE

OEE S YR - EHEZEREIF4 (2004) 0 FiifEEE 230 H 371 -
& John Cartwright, supra note 9 at 73-75 ; %8 Y4 - MFZ%2 (2010) > Fi#E:F 10 » H 253-
255 -

8 [1873] LR 6 HL 337, 391, 403

87 HIH Casualty and General Insurance Ltd. V. Chase Manhattan Bank ([2001] EWCA Civ.1250, [2001]
2 Lloyd’s Rep 483, [48], [164], [168]); Conlon v. Simms ([2006] EWHC 401 (Ch.), [2006] 2 All ER 1024,
[202]; [2006] EWCA Civ.1749, [130] ).
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B R o RO AR R R e IR SEH240% (Sale of Goods Act, 1979,
814(3)) fgif » ERIEHHAT I E T RAGAE * -

AR R Ry & — T B ER Nt T & AR RS (duty of care) I » (& A

BIEREEM « —INTEMA - 7AREH Hedley Byrne & Co. Ltd. v. Partners Ltd. %1%

fe th—m] DU I AE T ps PR BtV B G © 26— 7 B SRR R (“within his sphere
of specialist knowledge or skill”) - =] LATH EARFSEEHEE C e bt 2 &l s
I EHZRETRAAETE  EEEERIRS "TNSR R T AR
B e KE8 1T Ry | B (“entitled to rely on what the other party says, without checking the
accuracy of the information”) - {5411 » 7 Esso Petroleum Co. Ltd. V. Mardon®tf » 45
AR E] Esso fEEEARTERY W e (ha T 457A BRI EE MrhrbEZ T EFE A - E3F
JERERE By Esso B BRI - O T B AR 2 -

SO - BEFEFLYE FA TR R, o 7 E S AOEFE S KIEERE
B AT [EERE A KAL) - HEEDEAR: 1967 FFimE (R (AR 0% )

( Misrepresentation Act, 1976 ) - {gfH&Eaas i % o

EYNiilbecivay

-

FFGE T REHE A ZFEI - IARZEE > MIREARERZ
FEHK - 1916 7 (FEZEIRE) 3 L RRRE L EFRwEs T ERFER TR, 217k

SHATEIEES 32 (RASUERFARIE KU 1968 4 (RETEE) (Theft Act, 1968) 4 15

8 HIH Casualty and General Insurance Ltd. V. Chase Manhattan Bank ([2003] UKHL 6, [2003] 2
Lloyd’s Rep 61, [75])

8 John Cartwright, supra note 9 at 76, 168.

% [1964] AC 465 (HL)

%1 [1976] QB 801 (CA)

92 John Cartwright, supra note 9 at 75-76.

% R TR MATZEE (2010) 0 FiEEE 10 > H 254 -

% U.K. Larceny Act, 1916. 8§32 False pretences. Every person who by any false pretence—

(1) with intent to defraud, obtains from any other person any chattel, money, or valuable security, or
causes or procures any money to be paid, or any chattel or valuable security to be delivered to himself or
to any other person for the use or benefit or on account of himself or any other person ; or
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i ~ 25 16 FREFPFRHGEZARE - &1L 1978 4 (FEZEIRA) (Theft Act, 1978) #f

1968 4 (FEIRE) FEILI(E -

A% 1968 5 1978 4 (FE&TRE) ~ 1996 £ ((BIERTJERY) (FEEIRERE
1FZE) (Theft (Amendment) Act, 1996 ) - 43 A LU~ FZEA > (HEZ 5 2006 4
(FEHKIRIE)  (Fraud Act, 2006 ) FiTfg (R HUA

(—) BREUV#15E (Theft Act, 1968. §15 Obtaining property by deception » B =
2006 FHY (FEERIRE) 58 2 RATEUL) @ DUKAHIEBM A ZER B - T iEIEE
BRifi AR E AU TR EE ) - Hr THE ) 2 EERE LA TE

(=) BREE$8FI259E (Theft Act, 1968. 816 Obtaining pecuniary advantage by
deception » Bz 2006 FFHY (FEERIRE) 55 2 RAFEUAL) @ BIBETERRFE: »
SREHN S B ORISR A - R E S L RGBS - IR - FETE
BT o BUEH R BT R 2 RS © 2. (EHAEATREGE T T
PR B EE 2 SR ey~ Bpeds TAE AR P iR s 2 R

(=) BREURTSSE (Theft Act, 1978. §1 Obtaining services by deception » B3
2006 Y (FEERIRE) 88 LLRATEU) © BBIEMEER . 6 - ReEh B M &
B © $5H2 T DU AT BRI SR Roafo e - SR M AN B ST LA - BAl
MR R EGET P AR S8R WA IR «

(2) with intent to defraud or injure any other person, fraudulently causes or induces any other person—
(a) to execute, make, accept, endorse, or destroy the whole or any part of any valuable security ; or (b) to
write, impress, or affix his name or the name of any other person, or the seal of any body corporate or
society, upon any paper or parchment in order that the same may be afterwards made or converted into, or
used or dealt with as, a valuable security; shall be guilty of a misdemeanour and on conviction thereof
liable to penal servitude for any term not exceeding five years.
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(70) ¥EHREBHETSSE % (Theft Act, 1978. §2 Evasion of liability by
deception) : EHE ( " ZMNEFE, ) Z NHOKNEITRE S8E I ERS » | EE
FET  SHEERE N FF IR ) o B T REE M & AR DA R R
Vo TR ) 50T R EFRITAE AN ~ OESRHIRT 2
% BIEEETTHARRR S Z 5 RE] - R A STEREME AL - A H T E CAERES
PR - AR EVER -

(7i) BREUSIESE (Theft Act, 1968. §15A Obtaining a money transfer by

deception - FHELH 2006 £EHY (FEERIRIE) 26 2 RATAUA) © HECEMA - EEIK

a

BT Ry T AP

(7)) #kiBE(35E % (UK. Theft Act, 1978. 83 Making off without payment) : 4k
AREFEATFOE - BRI E C ARSI AR Z B an s - (O e SR EZ &5 ()
K ANIRE MRS RO S  TRVES R kT RIFE A R A iR Y > A gk
Ry T AEREIRTT R Allase 1T O14h > (ReE & ANVRREE) CEfeBtHym ansirs @A

% U.K. Theft Act, 1978. §2 Evasion of liability by deception. (1) Subject to subsection (2) below, where
a person by any deception— (a) dishonestly secures the remission of the whole or part of any existing
liability to make a payment, whether his own liability or another’s; or (b) with intent to make permanent
default in whole or in part on any existing liability to make a payment, or with intent to let another do so,
dishonestly induces the creditor or any person claiming payment on behalf of the creditor to wait for
payment (whether or not the due date for payment is deferred) or to forgo payment; or (c) dishonestly
obtains any exemption from or abatement of liability to make a payment. he shall be guilty of an offence.
(2) For purposes of this section “liability” means legally enforceable liability; and subsection (1) shall not
apply in relation to a liability that has not been accepted or established to pay compensation for a
wrongful act or omission. (3) For purposes of subsection (1)(b) a person induced to take in payment a
cheque or other security for money by way of conditional satisfaction of a pre-existing liability is to be
treated not as being paid but as being induced to wait for payment. (4) For purposes of subsection (1)(c)
“obtains” includes obtaining for another or enabling another to obtain.

% U.K. Theft Act, 1978. 83 Making off without payment (1) Subject to subsection (3) below, a person
who, knowing that payment on the spot for any goods supplied or service done is required or expected
from him, dishonestly makes off without having paid as required or expected and with intent to avoid
payment of the amount due shall be guilty of an offence. (2) For purposes of this section “payment on the
spot” includes payment at the time of collecting goods on which work has been done or in respect of
which service has been provided. (3) Subsection (1) above shall not apply where the supply of the goods
or the doing of the service is contrary to law, or where the service done is such that payment is not legally
enforceable. (4) Any person may arrest without warrant anyone who is, or whom he, with reasonable
cause, suspects to be, committing or attempting to commit an offence under this section.
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B N RERFIRTHIN O ARSE ) » HERE 4 HER 7 AR A G 5T
SR P RE IETE E R & FE AR A -

HBHTEAE 1978 £ (FEEIREL) ARy Corcoran v. Whent®' vt » JEe s Ky B HE
HHIERE N T RS P, BB RREETE (theft) - WABYIHIFTH
FETEREE BB 20T » RE B R R EFHEYS - FOBERARE - BB
TERE B 2 A FUERT8 - R By E 5w 2 EEE - A S hi ey
AR TME ) o eI - FIBIE 1978 (BERSRE) ik ol T IZEEE

HYIBIE EA S -

HH L fRIE 1968 £ (FEEIRE) 2B 15k THFil ) Bf5 T ANEIEEEL
o O ETE) > BHEMHE R E R AR B HEE R T R > G
TR B B T HAM NIRRT R, % o B TERIRIT R, BaWEMEZ TR
BERRE R EIGHITT R » AU TR Ry T BRTT Ry

R (R PR A 2 IR B R - 1% B A8 AR = 2 SRR~ TRt RIS
AR e —RXGEE L - JEEAGHEE(EEMEHRVEE R S0 hEA
A REEHEARERETE AR REEZIMTRARS * - HE LI HER)
FE BB > SRR EFRATS R i AE SR ER N ERAEE -

AMERFER (BABARREEN) - ET R ARARZEZ LSRNEFEZHL
HRERRIZEFIIE - BfgiE - A=MEEE © (1) T ARAESRIE & ZEHE

7 [1977] Crim LR 52, DC

% U.K. Theft Act, 1968. 815 (4) For purposes of this section " deception" means any deception (whether
deliberate or reckless) by words or conduct as to fact or as to law, including a deception as to the present
intentions of the person using the deception or any other person. ( AKRE#E 2006 & (FEHEKIEEL) A
U - )

% Regina v. Lambie [1982] AC 449.
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ERABH . (2) TR ABHE NEFERFRNE TR - B E AMET A

S SRR RAHBE AR - e AMETT B ACIRMATAHBEEEEN - BT AR

R (3) BRLER HEBEERMEET A AFTEAE BER - T 2AE

FFEZENZA - 17 R N ISR BIEAE A AR (S 54 e = T A A e
FEIERY 2006 - (FFEKIRIE) 2B 3 RHASCHED - S RARML -

BEAN - JERAY) ~ B ~ Fllaw - HBURERTT R A AR R o AHE A ZESER
HEEELUBE > N EYE - 18 Regina v. Collis-Smith tft 1% » e AF kR 2%
BEMOSENTH %  AREEER " BCEERETE B M, -
EEARIR > Y GEEaT 1968 4F (FE&IRE) 5 15 RIVEREU IR - £ LIvER:
o W FIRMAVHERTT R Il T 218 ) o MIDHERCHAT A R TS LG 1
& I EERTT R Bl 2 HUS 2 A IRRE (% - EIRABIRER Z ImEEs AR - A
AREEEWE 1978 F (FBEIRE) » TRAGRILE 2 RIVFEIULEHERIE -

fRI% 1968 I (FEETEE) 15K 275 1% THUS , M A 2 HE BRI E
HUSFTATE ~ FratEsdzdfE (“obtains ownership, possession or control”) - 3l H 1
R NS ~ (M AEUS - Fres T AV B9 BR R R SR - bR T
—ELRERIEAE EAVIRE] - a0 - ABhEN SRS (R ARESIR) o EA]

FIKTEEE -

=il

=]
EAE

anp
ST

0 BSOS YR RHEERIT4 (2004) 0 FifEsE 23 0 H 373

101 11971] Crim LR 716

102 U.K. Theft Act 1968 815 (2) For purposes of this section a person is to be treated as obtaining
property if he obtains ownership, possession or control of it, and " obtain " includes obtaining for another
or enabling another to obtain or to retain.

0 R TR o #HEF - FREEELE (2004) 0 AifEEE 23 0 H 373 ¢
41

d0i:10.6342/NTU201602399



TELE - TR AERBUER ~ EERAVEA TR - HEA KR ZE
M ~ BB HEY - EREERZENEL (2006 F (GERIEE) ) MIRANHA
"RIAHE, 2BE - sERE -

—F

BREIEE A AT S - /B AR SR AT
EfrAE | (“the defendant’s false pretense induce the victim to part with title in his
goods”) EATET: - UL - ATEREAIR LS ST (A | ik
= (A, (PR SSEMEET) - 50 (BRTLEL) JRRE S
(theft by appropriation ) B ( theft by deception ) % « E220 5 L ARIEFH 1Al
HIEB(RSF  ILE Rexv. Pear®Sth 2 EBIHLFIER R GERSIE) - (55
B PRI TR 5 - B TR ) (R RS KR - 7 Graham v,
United States™™®rft + 78 A2 (s (ELARAT) FET-7C 5 DL Rt A B
=2 AT T TR - BRI AT L5 s 3%
FE AR CPTEE, o WIS MR |, - LA
SRR E AT LT CATERE 2R PRLAER I BT
FRATIIETRI - SEHTA s AR T R R AR E s » [
HREATA SR -

R ARIGRIERIRIRR T ATANE - RERE AR Y
A SRERME Y TR, 0 IVEFEKIE A - Graham v. United States 2519
hARAR A Wi ERCITIFTR - MIRRATR 17 - SEEEIR L 1968

104 MPC §223.2 Theft by Unlawful Taking or Disposition; §223.3 Theft by Deception.
105 11779] 168 Eng Rep 208

106 [1951] 187 F.2d 87 (D.C. Cir. 1950), cert. denied, 341 U.S. 920

107 George P. Fletcher, supra note 45 at 10-11.
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F(BHEIRE) 55 LHRELSE 15 16 iRz =5 fEFATh EMpa R - P2 EHE

SEfY Regina v. Lawrencel® (#ERZHL) -

BRI SE RN CER TR [ i B E SR AY SR - FHE P B AR T iR S E -

— Ry TR T RV EK - B 1T R NVEE M B S B R
BRI (deception about the external world ) Ei#t = AISHEFTARE - 07T Fs NHIE
FIREE ~ PHALAE S © 1F 1821 £E( Rex v. Goodhall ' » 4 s s AR A&+
K NMEUS R an - FEE B R Es B R imsa o 2 B M S B ERE AR
TEIR - E RS R EE R T R AKEE (“was merely a promise of future
conduct”) > —f% AMYEEIE R (“common prudence and caution” ) BJE]#i# 4 B SEAE AR
VIR - EIREERE R - HRERAE LB AR 2 B E AR - (a0 1974
T DPP v. Ray"™orft » gl fr B BEREEIE A (3200 R - EIZ5E BB R M N2
8% » TR B RIS AL BERAT (A R B - _EaRbestl R A e R -
MacDermott ;£ 'E 58— FRIGRME R A~y s B RS E4M: (continuing) A%
Ay BERT RN TR TSR ) SRR RAYREUL - Morris JAE 81 Pearson JAE HIE
FAT R NATRE AT BRI RETEAL T b > B — (B (AR o hZery Rt
FAITERF 2 Bl —BRtG L B (H il % SRR A ST » (140 Rai 28 M1 -

RSFFE AT EEEE R RS ST A TREROLATE - HERHE
NAPESTOARKRAE S > BRI IEEE s RGeS B AT Ry - BEZ i IR

108 [1971] 1 QB 373

109 11821] 168 Eng Rep 898
110 [1974] AC 370

111 [2000] 1 Cr App R 242
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DUXIFREE R " UEIER - A ERIIRES S AR A REE - HOE R
EETT RN AERIT » BRZEA WERE A ARE LEYZH -

1954 4:£J People v. Ashley™2eiff 5 fy— A\ 5] 2 £4HE - (4¢3 A\ Russ ELAH - A7
LA TATEIRTA Z WE R (SRR T EAERY M s E T A (R E B
FRke) o ARMATNIHEAYIZ A A - WS AR & & I B 8
& AL FHMEERRH - 5550 > fFgE A Neal EAEE A FAEE B -
ke L A TE DR ~ A FEM{ERS - NMERES - 82 0 ZAERIEEA
B - Ashley #GEESTREZE IR - FHIFUAGIL S Z A BB E 72 - et (2
HA TSI FEFEERE « &% > IS SEBRNER A& ATy AR - e R
A FEECE R (ARt (representation about one’s intention ) JRETRERLTTATE - BEZR
RFE 2 1% F HAMRE A AR T R - AR AR ERY S I i =&l —
% WEREERFEEARB SRS - B RS SE AL P - RN
& » Commonwealth v. Green" " HiARE s ks » s RIEIT R (FHEFIVE SR
URERASE) o BEREE (MIEEEIRE) BRI - B Ashley ZXAH -

SR BN iR = A B AE 1837 Ry Commonwealth v. Drew g By » LTI
ROGES » B2 H 2HBEM AN Z BT - SR T —fm s~ gHE M A5
1y TR ER = o (“naked lies”) fFEFEIK > FERZ AR ERAGA AR 10

112 11954] 42 Cal. 2d 246, 267 P.2d 271, cert. denied, [1954] 348 U.S. 900

13 fEE—F2AE > i People v. Pillips ([1966] 64 Cal. 2d 574, 414 P.2d 353, 51 Cal. Rptr. 225) & LI&E
o VERE LA (AR 2 T T R KB E T R AN BB RIRAIEE (R - AW EAREE C ] DUAKIR
¥ MERRESSHAMEARI B CfErtaE ST YA 3E -

114 11950] 326 Mass. 344, 348, 94 NE 2d 260, 264

115 11837] 36 Mass. (19 Pick.) 179

116 “It is not the policy of the law to punish criminally mere private wrongs. And the statute may not
regard naked lies, as false pretences. It requires some artifice, some deceptive contrivance, which will be
likely to mislead a person or throw him off his guard. He may be weak and confiding and his very
imbecility and credulity should receive all practical protection. But it would be inexpedient and unwise to
regard every private fraud as a legal crime. It would be better for society to leave them to civil remedies.
Roscoe on Crim. Ev. (2nd ed.) 419; Goodhall's case, Russ. & Ryan, 461.” [1837] 36 Mass. (19 Pick.) 179
at 185.
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MNEIIERE > FEARY EImAReER AL FattiEE g 1 ERBRIE SR
MERITI AR ) &— TEREEIE R - RS EE TR R - £
BENHE - FERIER & EETABRIEEE Rex v. Goodhall » A EEFRAFH17RE 15
FE WINE KBRS - SUREDME SN 2 HAVER S8 ERE LE RATTRIE
LIRS R fEkRey - & E5 A Bl iiinsd B Ui & BRlE /A AT H 8 _HER i
Bifm RISt B - R 5 rIRe S hEs T *° - NERERAR S FHTEER
TIEAARE - HREE A SR HREFEERARL Y - I HERERGTIR
EHEEE o H AR ENIRCRRI STV EAREAE » AT R NBHAI B B T 2R 1

BRI VRS AR - PRI AR iR ST R 12O -
PRI — o B EEENE - BRRFFUATT S o EEUAS R TAANTEEE . TE

mﬁ

B BT RE g (R E - RIE1LAB BT EREER CRIBFEIERS
P2 2 EANIVSEREER) o MUABIHVERIAE > IR ESIE S - PIantER RS - 57
WAEMES -

117 people v. Green, 22 Cal.App. 45, 48 [133 P. 334]; People v. Kahler, 26 Cal.App. 449, 452 [147 P.
228]; People v. Reese, 136 Cal.App. 657, 663-665 [29 P.2d 450]; People v. Downing, 14 Cal.App.2d 392,
395 [58 P.2d 657]; People v. Jackson, 24 Cal.App.2d 182, 203-204 [74 P.2d 1085]; People v. Daniels, 25
Cal.App.2d 64, 72 [76 P.2d 556] Z -

118 people v. Jones, 36 Cal.2d 373, 377 [224 P.2d 353]; People v. Ames, 61 Cal.App.2d 522, 531-532 [143
P.2d 92]; People v. Gordon, 71 Cal.App.2d 606, 624-625 [163 P.2d 110]; People v. Chamberlain, 96
Cal.App.2d 178, 182 [214 P.2d 600]; People v. Davis, 112 Cal.App.2d 286, 289, 298-300 [246 P.2d 160];
People v. Frankfort, 114 Cal App 2d 680, 698 [251 P.2d 401] % -

119 “However, where, as here, the act complained of--namely, failure to repay money or use it as specified
at the time of borrowing--is as consonant with ordinary commercial default as with criminal conduct, the
danger of applying this technique to prove the crime is quite apparent. Business affairs would be
materially encumbered by the ever present threat that the debtor might be subjected to criminal penalties
if the prosecutor and jury were of the view that at the time [42 Cal.2d 263]_of borrowing he was mentally
a cheat. The risk of prosecuting one who is guilty of nothing more than a failure to pay his debts is a very
real consideration...” See: People v. Ashley, 42 Cal. 2d 246, 267 P.2d 271 [1954], cert. denied, 348 U.S.
900 [1954], opinion by Traynor J., T 10.

120 “In such prosecutions the People must, as in all criminal prosecutions, prove their case beyond a
reasonable doubt. Any danger, through the instigation of criminal proceedings by disgruntled creditors, to
those who have blamelessly encountered ‘commercial defaults’ must, therefore, be predicated upon the
idea that trial juries are incapable of weighing the evidence and understanding the instruction that they
must be convinced of the defendant's fraudulent intent beyond a reasonable doubt, or that appellate
courts will be derelict in discharging their duty to ascertain that there is sufficient evidence to support a
conviction.” See: People v. Ashley, [1954] 42 Cal. 2d 246, 267 P.2d 271, cert. denied, [1954] 348 U.S.
900, opinion by Traynor J., { 13.
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F(EE A Ry ie - 1968 5 (FEEIRE) i T ISR TR HE ~ £
AHE ~ PERIREZAT Ry - IRELARAE > Graham K Z e th &R ITFFITE -

PRI - BRI Ay S e 48R 1968 4F (FESE) HH] _EAYIRE - 40 Preddy

ZZ 121\ Duru Z 22 - Halai Z& 2 -+ King Z ?* + Mitchell Z ?° + Manjdadria Z£ 12° » £}

AT Ry NE KSR T Ry UM A A (B A % B AR AE SR (deception

0

offence) - i Hi% AR RKZAEAVUIRIAE - sURISRETE 2 AMES - NS
LA R 7 80 B SRR A TR A4 RESTT - 2006 SRR Eramidey (FERGRE)  (Fraud
Act, 2006 ) 7> 2007 = 1 H 15 HiifT » TLEHRRIE— = A MM B EAENE
ZE o ARy RURRHY T T - (ESFIIRAE R BURTE - IR IETRA TS EIRE
AR > 72 1968 fELIAGH R i BT AZE - HE—FFICZ B A R R T 1968
FHL1978 5 (FEEIRE) TRINEERILIE (BRT 1978 4 (FE&EIE) 3R "5F
SRR E RS SE ) R B2 BRHEAYISE ~ BRHGERA TR ~ BREUIRESIE - BRHEY

EIRIEIUIR & R ERTEUR) - WA TR ¥ - (FERIRE) BB LIRER T
TEEH, o ERAES 246 ~ 5B 3k~ 5B 4 RO HIRUE = T RE R L AR AT EIGR Y T
A

121 [1996] AC 815

122 11974] 1 WLR 2

123 11983] Crim LR 624

124 11992] 1 QB 20

125 11993] Crim LR 788

126 [1993] Crim LR 73

127 Guy Ladenburg, Simon Farrell QC and Nicholas Yeo [2007], Blackstone's guide to the Fraud Act
2006, p.xv-xvi, 5, Oxford University Press: New York. Michael Allen [2011], Textbook on Criminal Law,
11th edition, p. 498, New York: Oxford University Press Inc. A 7 EARAYZEIRSE » INEEE 6 {58
TEFRFA MR TECZ SGE (possessing articles for use in fraud) 55 7 (iRAE SLMFBLRAE TR EEICZ
E# (making and supplying articles for use in fraud ) =45 -
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(—) FEfRBRAL (Fraud by false representation) 2 : E[&E £y H CEuft \ 2 Flas -
SR B N ZABF B MG Z18%E 2 Gk - BIAIRE RECATRE N E A A A
M RN EEBCEE A TP I REME R - —fim s - BB
BRI OTEEITR - AR DL M AR S

(=) RIEFEEHZFEHK (Fraud by failing to disclose information) 2 : {i¢/%: [
REHEBZA - BE R E OBt N 2 Mz - SCE B N\ F B MG Z
BEZ R > FEEMA RS - e " AMERIER, -

(=) JEFI% 2 #F (Fraud by abuse of position) * @ {RHIH & A IREMA
WEE K Min 2 685 » AIEE R B OBttt N 2 Flzs - SCE B A\ AR F BUE M ARG
AAARE by TR ERE TR - NMERBEUELE - fld - BEFEHEZEEN

— B PR L B E RS > AR B ORIz 52

128 U.K. Fraud Act, 2006. 82 Fraud by false representation. (1) A person is in breach of this section if
he— (a) dishonestly makes a false representation, and (b) intends, by making the representation— (i) to
make a gain for himself or another, or (ii) to cause loss to another or to expose another to a risk of loss.
(2) A representation is false if— (a) it is untrue or misleading, and (b) the person making it knows that it
is, or might be, untrue or misleading. (3) “Representation” means any representation as to fact or law,
including a representation as to the state of mind of— (a) the person making the representation, or (b) any
other person. (4) A representation may be express or implied. (5) For the purposes of this section a
representation may be regarded as made if it (or anything implying it) is submitted in any form to any
system or device designed to receive, convey or respond to communications (with or without human
intervention).

125 U.K. Fraud Act, 2006. 83 Fraud by failing to disclose information. A person is in breach of this
section if he— (a) dishonestly fails to disclose to another person information which he is under a legal
duty to disclose, and (b) intends, by failing to disclose the information— (i) to make a gain for himself or
another, or (ii) to cause loss to another or to expose another to a risk of loss.

180 U.K. Fraud Act, 2006. 84 Fraud by abuse of position.

(1) A person is in breach of this section if he— (a) occupies a position in which he is expected to
safeguard, or not to act against, the financial interests of another person, (b) dishonestly abuses that
position, and (c) intends, by means of the abuse of that position— (i) to make a gain for himself or
another, or (ii) to cause loss to another or to expose another to a risk of loss.

(2) A person may be regarded as having abused his position even though his conduct consisted of an
omission rather than an act.

181 Guy Ladenburg, Simon Farrell QC and Nicholas Yeo, supra note 127 at 34.
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TEASE B TAIY Williams(Jean Jacques) & ¥2rft » 2 FF RS AR TSR 4R
2 (fE 7 Tk ) FifEsNERIER T o DS e EEE 2, > AT 100
TLELFRAE S o FIVARTERIREE A TEAR o SR ARSI T RN TR RS g
AR R R AR TIVERE - [EET » SO T ZFE M A ZE

53 HRRE 4 1 -

EEENE  IRIRES R - WMEIREA AR %4 - B BEEE R
EBER > BT Ry NE BRI N E &R - O — 2P A A RIS A 2
MR ABE - B ARG R A BRI 2R 2 5E P - WH . 5 RER
THSFIEEE P HPURBHRERE] TR ) S FEEE - BRES TR OB EATEE

WAUFEATE - ¥E T RARNERA TR ) FBEM A ESE -

e & Rz iR
% — 38 T Appropriate | — #ehg, ik

TR (4FEgEi) > T Appropriate ; Fyf2%55a (fo'provpriot/ ) K& " FERFE R
BT E Y |, (Suitable or proper in the circumstances) 2RI a% 55 & (&

(/o'provpriett/) FFRAIESE " — i 5 REFTAEANZEER - HEEMAZYIERC

132 11980] Crim LR 589

133 Michael Allen, supra note 127 at 490, New York: Oxford University Press Inc; The Fraud Act 2006,
Retrieved July 9, 2016, from the website of The Crown Prosecution Service:
http://www.cps.gov.uk/legal/d_to_g/fraud_act/

13 U.K. Fraud Act, 2006. 85 (2) “Gain” and “loss”—(a) extend only to gain or loss in money or other
property; (b) include any such gain or loss whether temporary or permanent; and “property” means any
property whether real or personal (including things in action and other intangible property). (3) “Gain”
includes a gain by keeping what one has, as well as a gain by getting what one does not have. (4) “Loss”
includes a loss by not getting what one might get, as well as a loss by parting with what one has.
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A, (Take (something) for one’s own use, typically without the owner’s permission )

® MEEBEMENS - AEEC BA - A EACH - BROAEFER

" Appropriate ; {FREERMIEE » (KiE (AR SOAERHL) - SHHUSE I E 228

HHUESA (“appropriation, (n.) The exercise of control over property; a taking of

possession.”) % o AL TEEL , —GEIHEZHA T Appropriate ;
EEAEETZR B ETE 1966 55\ RS i E S | N E &L (dishonest

appropriation ) SAEEMALEIAR: BN - ERAAER BT S RIS RE

SHERCHTEEEE -

DALE#SE Ryl > (B ABLER BN E SN RS FEOUR 5 FEh K —

"appropriation ; F{f: o {EEIRIASS 242 RFEAESE - 5 246 RE L IR EFR T BT
zueignen HYREE: - Zueignen » —fEMEAZRL (dedicate) FYE R » N AP HE—H
sBHISEE]A "appropriate ; *%° 5 &RHHIA R A E 53 pokhishchenie B khishchenie » 3
W A S S B PR BB A& 53 - BiE e i EE A FESE s s
sE Ry stealing , - FEATARHENIRAGITR  RETINEFEIGEHE T8
(plunder, pillage) > & » EEIFERIRN T RER BEIR GG E - AE B2
FE AR GBI e H B R EE DSER - BB  THIEEERE, - A

Khishchenie —3i3% K B #E {222 > [fij pokhishchenie f5{2 & A 10 -

135 Oxford Dictionaries [2016], Retrieved July 9, 2016, from the website of Oxford University Press:
http://www.oxforddictionaries.com/definition/english/appropriate

136 Black’s Law Dictionary, 98 (9th ed. 2009).

187 Great Britain Criminal Law Revision Committee [1966], Eighth Report, Theft and Related Offences
(Cmnd 2977, 1966), para. 34, London: H.M.S.O.

138 Albert Hofstadter [1976], Enownment, Martin Heidegger and Literature, boundary 2, Vol. 4, No. 2,
p.368.

139 Harold J. Berman [1972], Soviet Criminal Law and Procedure: The RSFSR Codes, 2nd Edition, p.121,
Harvard University Press. George P. Fletcher, supra note 45 at 9.
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17 1968 F3LE (FEZEIREL) BB HAGHIRIETY " appropriation ; —gaE5R{ER A
FEHIHE > JAEE 3R MOEREME - B A E S R B IV E  BEUE AR E
M2 T A EARERI 2 AT Ry > 52 EFred " appropriate ; - GIIIFFA ~ BHE
& ~ BB~ EY - (EH - HES o REBEUEZRIE LA A S0 BIEMRT - 7F
H -~ BaFEINE  REERNVEIFTAREAFER (“later assumption of a right to it by
keeping or dealing with it as owner”) > [LEFRMZ HIE 0] LA AFTHEIVEA « H
bRT%1 Tappropriate , —AFTESIVEIEIRE - FFEREIRIES 765 FRiVEH 1 - 5
S RIENESS 3 REE 2 TERLE Y2 - B AESA A ERVRERI Rzt (B4 EN
Z) MEGERET /A (Mperson acting in good faith”) - AllfEEAA K T EEARTH
FEYFAERRIE ,  (“defect in the transferor’s title” ) TRKIZFEZSE -

Hit 1968 (FEEIRE) BE=Je& 1Y " REEEIR ) IDEH - NI
"appropriate ; FIFEREM A CILSRERL - HEERAEA » (AP A R ETT R AR
AR - 1916 4 (FEEIRA)  (Larceny Act, 1916) 25 1 {iREASCHUE BB IR Z Bk
ILPL TAREFTEREAERE , (“without the consent of the owner”) 24 » {H 1968 4F
(FEEFRE) 28 1128 1 IH ~ 55 3 fR%E 1 IHEV TR T FrARAERE, - At
EGAE S EE R I RS L T AREATARENER ) HUS AR -

140 U.K. Theft Act, 1968. 83 Appropriates. (1) Any assumption by a person of the rights of an owner
amounts to an appropriation, and this includes, where he has come by the property (innocently or not)
without stealing it, any later assumption of a right to it by keeping or dealing with it as owner.
WERVESE TES RHIE T A A o W AR o B R e F AR R T
g L2 39 e AR TS ) fRREERIE ) - BAaEE LESAUAR BES - A TRE
(2009) - (E7EYIME) - H 140> 210 HH -
142 U.K. Theft Act, 1968. 83 Appropriates. (2) Where property or a right or interest in property is or
purports to be transferred for value to a person acting in good faith, no later assumption by him of rights
which he believed himself to be acquiring shall, by reason of any defect in the transferor’s title, amount to
theft of the property.
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TE_LEmERE L EERbe s Pl L BUR R FRY R 1 S R AT HE AR
MEEAEE T LEE R

£ Lawrence v. Metropolitan Police Commissioner**rfr » #f3 A\ &R a& ok H K
FEEE A PGEE AR IR AR - Hiagds (sHEHEER) LA i
ZAR - WDl T ISR - AN EE ) o WE G - (CEEEH 1 TERE

et o gl 1 Ay (IR LEERG—FME) - 1ERBEs e H
HUHY 6 558 - A& i rRses (theft) 6 J48% - SRS FoRWEE AN FRHAGE 6 5%
PrmiEIE - B EIREART K LR E A FRHIR oty EIT LRRbes EiRIEZ
DL TREPTARENIER o MR Z M » R AEIRE 1916 4 (FEEIRE) B LHRE L
H - A ISRTRAT VERERT TORKPTAE AR ) BEAA 1916 4F (FEEIRIE) HIE
MBI o R I ~ UMY 1968 4 (FEEIEE) "AEEWH, IhE - B4
Himtwe sy | appropriate , —FAASKELARTER - &F TENKFTAEARR )
0 B 1968 FFNIDAMINIAIISGES T FrAEANER ) - BERALZE
(kB 55858 (larceny ) HUMES: M« ZRif1 Likbesd 7y T appropriate ; Sl LU RZFfT
AREAREERIR - B E Bk TEGERVARE - HAZAER4N " appropriate
AFErpEEEEE ) R - HEEmE T A EREE -

EEFEBTY Megaw JEB IR » B HEEETES 16 FROVEFHRSE - &Rz 16 %
EIEARFRHGEESTE 1 FREEESERAEOLE 1k (L EMEIEE ) - Mk

143 Colin Manchester, David Salter [2006], Exploring the Law: The Dynamics of Precedent and Statutory
Interpretation, 3rd Edition, p.436, London: Sweet & Maxwell.

143 [1972] AC 626. J5i%& : Regina v. Lawrence, [1971] 1 QB 373

15 [1972] AC 626 at 631
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gl AR R SRR 1968 (FEATEE) & 1G22 S Rk Tz
AWEE ) BGE TaE ) 8BS (B TSRS EEREAZME ) 1
&#f% Viscount Dilhorne JEE R R © T vz a2 i B SR L TR 7 o
TARR g ABACES  IHALZEI IR LI TAERL, S RE R
FRHRAFTEFFRAEZRIAEPTAO6FBDETL T SERT AR R - 1968 &

(i fei ) WBRFFE AP0 100 FF BN P - G225 1S 1

2

4.0 TAperson is guilty of theft if he dishonestly appropriates property belonging to
another with the intention of permanently depriving the other of it; and “thief”” and ““steal”

shall be construed accordingly. ; ¢ 132452 3|32 d %z [ = 2 FLurgry LR
% & 2 2 § & ¢ (inadvertent and not deliberate) ; o &= 2 HERT o Fiig
Py &EMFRNAp AR AN g L agahe MR Z FphEpr 2 TR
SRR FEEARSNE L S Fnd QA FEEP 2 o 0 T A4 2F R
¥ g 2 59 (dishonesty) - @ 2% B~ (appropriation) > T #§ # 4 F & {7 3
A B4 3 2R W & _appropriation o | Y7 BRI FEgbE 0 TEUSFTEREAEE ) £
A E 1968 F (FEEIRE) FEEIEFTRA/.LHY > BIEHUSERE I RER T REE -

Ratio decidendi ( f&f@% ratio, “the reason or rationale for the decision” ) f&EzH]A

FEEAEEMDE (“the point in a case that determines the judgment” 1485 “the principle

that the case establishes™*) » [RABLAZEEE ROA R A BRI E - RIEHA
Fs A (stare decisis ) HE2IRAARFEEREEENZEEFHHIH ST + Obiter

146 |, D. Elliott (1973-1974), Three Problems in the Law of Theft, 9 Melbourne University Law Review,
Issue 3, p.453-454.

147« .no ground for concluding that the omission of the words Without the consent of the owner'was
inadvertent and not deliberate...” [1972] AC 626 at 631-632.

148 Black's Law Dictionary, 1135 (5th ed. 1979).

149 Barron's Law Dictionary, 385 (2nd ed. 1984).

52

d0i:10.6342/NTU201602399



discta (fifif obiter, “by the way”***) A2 TEAEWIMTER ) - 2 EEEELH
RIS — B ZEA A E R AR T (R E TR - S EIR R RS
Ay—#hor  (EAEARHAAFLE > HABHAIBIHIETT - Lawrence Z£91 Dilhorne
EE T PUREREIEAGE 2§ R BEEE/E ratio fIEE obiter ? HEETL R
B%E > HERBA R LB E NARE - A T iE ANFEE RO AR I H
& AR A R RN AR - AN E R IR WE R EEE -

SRTIAE Lawrence ZE-R A f& 11 Regina v. Skipp™®?tfr » _E&friAbe bl 52 A
" appropriate | WAEEALEFZFEN (unauthorized ) HYT B » B Lawrence ZE Rf#EAN—
£7 - Skipp 1 B ECEBEER RS o (RGP HHE R ATE (S 22 i B
=MEYIRE A (Leicester) &%= - #eHUERTA B 2R WHETT—(E78
wIE (theft) - FINERERR - BEAMSEIEHGE BYIIGAEED - (B2 T 2 E
175 ) B S HRERNG AR AS - IR AR ERERIY 2 R EYIIER P THE HH,
m (divert) H1TF > RRILZIBIA M SRR E SN - ZAMAbalD <
HHHRER B | appropriation | > JRRHE K Lawrence ZEH[E o 5 Dilhorne JAE M E
BRI E R (obiter) - HEZAFHRIEAMIARE ¢ 2¢ Dilhorne A EHY R #E 0
JRNGEAERAERIFEA] (ratio) - Skipp XY _ESRARAE I ZE BN E 2 By
# o

150 Black's Law Dictionary, 967 (5th ed. 1979).
151 Colin Manchester, David Salter, supra note 142 at 437-439.
152 [1975] Crim LR 114
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Lawrence ZE8i Skipp ZE 1A i E R - BET%AF 1984 £EY Regina v. Morris'®
AR ERE « i Morris fEB AR TSR RIS T ERUGE R ERG S » AR R (E
TSR R (T EA SRR A SR IS — &R (a9 E

» I IR BT 1 o BEANREE PR — R HIT REDR TG 1968 4F (R4 TR
) B LR ES > TIRMZE RS LRI A B R (ABERR R B RS A
Hz= "appropriation | RIS TAREE R SLAVES R - S RE TS
Fil o

AR Lane CIZLEEIA R *°° 0 1 FafRARTEREN Lawrence ZEi9 1735 - &
PRGAHATES B A ARSI (ratio) JREGRISHFE R (obiter) - {HHAREMKE
Lawrence ZEA AR ZEHIGAAVE BT - Lane CAIEEF R - M5 # Tageri

ARy hE B ERTHR O I g % > @ % Tappropriatey — 2 5 TSR er A

—h

LARERHR, AR TR AR LU SRR B SAE T

\

BPTOAF D R Heh(T 2 0 %% Tappropriation | o B2 AR PF g BeAF G
PATAER DL, RAPTHOEIAF IR A DR - fEfE -

s EATE o ERRBe R A - (HEHY T appropriation {5 T [EHY
s o LERBEEAMUA B R Roskil JAE - AR HFoR PR Lane CLUAE
TET LR R AR R T B R et e hiE L L %
PP ETREGEEE 4 572 DAEEE G £ 4 (assumption) #7F B4 (4
) erfE] e Aini o I H 3ES 138 hw 5% % > Tappropriation g # % 3 A

- BEEP TS TREDT L AL EYF ERENSEF S (“an act by way of

153 11983] 3 All ER 288, [1983] 3 WLR 697, [1984] UKHL 1, [1984] AC 320
154 FHE (AT Anderton v. Burnside 51 » e i RESIR AL -

155 11983] QB 587 at 593.

1% Colin Manchester, David Salter, supra note 142 at 441.

157 [1984] A.C. 320 at 332.
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adverse interference with or usurpation of those rights™) (1% : FLERILIRAZERTFLE#
W REEGEIE ratio) | Roskill A E 2SR - (H2-FZE(E Skipp
ZEFLRRNY - $2%F) Lawrence ZEHGIARRE 00 T A% A B A 7 2 BT BB M
oM E R PRIEYT FIF 3% 138 Tappropriation y ehE & o HiEEE
&t > appropriation | AYRFRARLE T AE BN IEREESIER ) 15 0 MIE TR iEAE T
HUR ) B - SCEEZERAR T BN IEREE SR, RN - TR R
PSSR NI T Ry 2 N2 P RERZ & " appropriation ; Y o FEREERR o FTATEALY
FEFIETLL TR 2T, BIANEEFIRE - (RERE - FPARES » AR EAS RIS

A o Bl BRI EHE T - KA ERRE - AR CRR HARER] - It
5 ARFH AT EREA W AR O RE © HERI AR E TR AT R 0 H A
FER - RIIRCII R8s - AL - 0535 SRR AT A HE A (o] — R A AR
"appropriation ; - [fifEAZE RS L ALEERAVRERIHATAREA SR 1 - Keith J5E
1. DPP v. Gomez*®* rfr tr £RAH[E] (Y B fg -

7. 1993 4 DPP v. Gomez » #5 fy B2 i /A FIHTRIACHE - BARINTZHTZ MR
FERMACHY S EE - AR A S 4CH - (EACER N M AE(E(E 17,000 £ EEAS) © L
sR TS PRAL Lawrence ZEHY B > 58K " appropriation | A~ LUEN A REARVE B R
F {4 - Gomez/Lawrence ZEM RAFZ FIEAGHEY © (—) TABRIEIASC TEKATE A
RS ) AFRA LU RBZE: - (] appropriation —3dfi-f A convertion » JUZA By
TEDHCEEFVINERRE - (Z) R Gomez/Lawrence Z£ » ZFTAEAFREZ1T R

158 11984] A.C. 320 at 331.
159 Colin Manchester, David Salter, supra note 142 at 441-442.

100 BEE TS YR - RHERIT4E (2004) 0 FifEEE 23> H 351 -
161 [1993] AC 442
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g

RER% & appropriation - H77 Ry ARCR P A TE IR Rl BER & appropriation - AIlFT 2%
GHOTTE ARG RO FER » 1968 4 (FEEIEE) SR ES  EHEE
fELkE] - $#10L > JEBEAE 2004 £E# Regina v. Briggs'®*ri 28] " appropriation ; ZRIUTRAY
HIET R T R NIEE NI R - (=) {8 Gomez/Lawrence ZHY R i »
appropriation —3A & FEBG A FMEE > 41 Smith JEERRR © TEMA > HERmE S
KA R AR E R SR EIE - RITAEAERN - R
T > W HARAHENEER - BIEOIEE - 1 (W) BT R AR FTAREA
I IR A RERZ & appropriation » 17 R IRHULFAR DA EERR A P IR - RS AR B
kD> I E—{E L 266 appropriation ¥E5% - (HSTTRERITFHAE - BEIEES
HANEAEE 1 -

- s BEREFG

FH AT AT EZAYFEITASIY - FEETE - =05 5E - FEIRIEA REUHIEIRYERER -
B R T L= SR B EE | o REHRE A LT A LAY U(E
EERSEARE - LTI EZE R R SEE A 1

[560- 0 75 47 Grfiame bidfer - =8 fRis#hse * o

[H6]=] 75 47 it #R- g de Aordacdaidy - "L An &R
AR FARBHE FRAFS LA 0 0 ERALRHE RBFT o

[Z0)=2] FAAP P e e i REHREC AALL D FERRAL?

U Grl B IE o A RF %Y A TR T R 4T o

162 12004] Crim LR 495

163 11993] Crim LR 306

164 Roger Geary [2002], Understanding Criminal Law, p.79-80, Portland: Cavendish Publishing.
165 ) NUU{EZEf - B - George P. Fletcher, supra note 45 at 13-14.
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[(0le JBEZ? s adim AL I LEAEHAL e 3 Aym ARH%E

bFE™ & -

EHERVEGEE R T RRE ~ B TR B EERE AR IR 4R
MEILIRZ IR ETHR - N ERTAA R R ] EAVUEZES - 36 R EMTE 5
FEETE - RO IREFEIGEZ M - NI EEAIPE AR HEH T A —E M - 5

A B Il 57 HIAE Rex v. Pear ~ Regina v. Middleton'®SE 2 ¢ » 3B iR A5 2 ik
RIRFRES— ~ =~ = - ZHIUAIEEEE a1 - Ea =R S TR
o

0

SEEIE AR TR R SR =R EPEEL  (—) B /ML il - fEESE
PRI ER S ~ 5FamE (commentators) R ZEFARRIRE SAETE - (=) ik
FEEIRN T LA E TIRRM SR - IASEL R 1916 4 (F853RI%E)  (Larceny Act,
1961) - (=) H11968 4F (fH&EIEE) (Theft Act, 1968 ) BUAU(LHY " HEEEREETE -
R IREEERIE =305 ) #53h - Y 2006 FFHLE R EEIGR BB I - WIRARHTRE
BAYHEIZE - TEEMVIRT - AT ZEH RS ISR EEREEE - ARE
TEREE (EERIEEIE (EEMNER) AN HAE BRI ET] - AAMERE -
EEDE ~ BRBERIRIEE=JR =000 - WEIEE 1968 - (FEETE L) KRiEE
FEHITLIE -

166 [1873] LR 2 CCR 38
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FEARZEEIT - 17 NHEUSIE A EAS A SREF AR (WERtRE - Bt
EEE EAAIE - ABEZHE (HEEED - REAERFIIEZY) -

£ 1799 FEHY Rex v. Pear 1 » #ld [m ¢ A Finch f2{f 5 CAYEREFE A —ULS -
AR ORI b B iR - RS A IRGIREZ LSS > KIMINESMA - H
feft 2 R IIE R E AR - ATlhy " RPAER R FTREETHBEARHIAREE -
{ETEBEH A ZEA PR FH L IR R T 28 Ry i o i M B Y T A2 B S A 2 F
A WHRE R ORISR - N R R A BRI FE R A A ERFEE -
E(E RARETR TG IR M A ZALEY - #eE MDA RARREE ARG UC « R ZAER
it NIMERILFE R ? S2EAVEVAR - Pear EAVAE S RHCE I HERE L 5
& o (ESMFIE N SR IER A TR E SR - Pear A AT FIRAYATEHCE - #
B —BHARAIRE FITT R &S E —HE - (ESH 1T RERCA ARy (trespassory )« BRI
AR H Cg AR E ST - TRETEZ v LA SRR ¥ - 283805
Pear ZELIEHYAE BEREIFEIRAT AT REM: - (HISEREIGRHYE RIS DB (L >
Pear Z8 sk T —(ESLELEARISE LAY T 528, o iGpOAERERE RN E AR R
RATTEER - A 2R IRIEE R AR SERE 1 -

167 Herbert Packer [1968], The Limits of the Criminal Sanction, p.83, Redwood City, CA: Stanford
University Press.
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FINERNERTE > RITTRE &R E AL R THIASS 246 (7= 5 I8 1505 263 (RIFHIE

» MIERER - TR —BUEGT - TR N mEEEIE A R— B CARERE
HHYEErg R (implicit misrepresentation) - (RIMESGEEF 2 (R » RIS =ART
TRHERH T 4fo kbt 2 R > SRERRILEEIRIE 170 - Pear X5 3 AEAEIEEDA T > i Pear
RERIIFEETE WSS TE RN A& "RA ) 2B - I H

-\
=

\
E>t—
auy

\
Ellk
=i 3

ol IFNE - R AEFEE A IEZ HAVEE - BRIZFEIRTE -

EBUERE AN R B AERREESUETE - BIAARHEA (BREHA) AR
U AR TFE R EHUS (soustraction, trespassory taking) » JRIEFESEEH 55t sty o>
SRR 5T - B R P RER A BIINASE 397 (RERETE - M ABIIASE 405
{FEFRR (escroquerie ) ZORFEHN Y BUB VA BREIRAAHE « RERVER SR - 20ZHK
BRAT R 2RI > I ARZ W ARFRE M - i A ATRER LAV ER G 5E < JAEIFIASE
408 fi& (atitre de louage, abus de confiance ) =15 FRHVARIE » PRI 7 HEFT E B (a5
38 - H s rEEAr A (lessee) MRS - B [EHI—] ZHEE -

FEGRTE > ELERRAAYET MBI - HRESHR St £ A E (socialist
property ) HYFT Ry > (HILARREIR S " RN WE (CDBEERSIHVIENIE - GIa1S 245

168 StGB §246 Unterschlagung (1) Wer eine fremde bewegliche Sache sich oder einem Dritten
rechtswidrig zueignet, wird mit Freiheitsstrafe bis zu drei Jahren oder mit Geldstrafe bestraft, wenn die
Tat nicht in anderen Vorschriften mit schwererer Strafe bedroht ist. (2) Ist in den Féllen des Absatzes 1 die
Sache dem Téter anvertraut, so ist die Strafe Freiheitsstrafe bis zu flinf Jahren oder Geldstrafe. (3) Der
Versuch ist strafbar.

169 StGB §263 (1) Wer in der Absicht, sich oder einem Dritten einen rechtswidrigen Vermégensvorteil zu
verschaffen, das Vermdgen eines anderen dadurch beschédigt, daB er durch Vorspiegelung falscher oder
durch Entstellung oder Unterdriickung wahrer Tatsachen einen Irrtum erregt oder unterhalt, wird mit
Freiheitsstrafe bis zu funf Jahren oder mit Geldstrafe bestraft...

170 Judgment of January 16, 1963, 18 BGHSt. 221.

1 5 R S R B B3 A o H : George P. Fletcher, supra note 45 at 16-17.
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5T) 0 BEE AVESOR R B E AR 172 o RERIIIESS 147 (REL LB BT R
(moshennichestvo ) HYF-FLHUG FEERTAREERTA > INILAA RTRERALERIK - JERRIL
BT A N B R AETRAORER - R UIBEGEK - 55— Laf et
BRI ZEA T  SERAGE RS EEMEUSRIRG N - REmERE - TR AEH
PAERILEFHGRE E5F - affisiAbe (the Supreme Court of the RSFSR) 52/ g%,
IVER > HEMEEE = AT (the Supreme Court of the USSR) {32438 Ryt B BURTT

Ry NCT —{ T REARHYREE ) TR ESHRIEZ A TRAIR 17

& [ZEO—] BAAEBSHIIN - TEB G2 ARG EUE R INHLE S 484 ik
ZA= R T o RIS R A A R AR A T RN 2200t (AR Rex
v. Pear » 3275 Rex v. Semple'” iz Rex v. Charlewood'™®) » (Kl kym&FH AR ETT Ry A
HIHEME - BE-IUAC R R A AR ST E o X JEBER RE IR
Z I E N HENA TR T ATATE ) R BERETEIGERVE T o R E
FEEAWIE ¢ ARELIIET R A O AR T - SR IRRRE IR o ARG LR TR
EES TR AR IR R M AR ~ 8B - &Rl ) FEEIRLISIMVERE © 28R = ¥

AV - BI41ER7 Joseph Henry Beale (1861-1943) it Pear Z£7ARE R A%F - 5 /&

R RIEIRTEIRGE (MIJRREAETE) B9 17 -

172 Ugol. kod. (RSFSR) §92; Cf. Ugol. kod. (Uzbekistan) §130. Harold J. Berman, supra note 139 at 121.
George P. Fletcher, supra note 45 at 17.

173 See 1955 (3) Decisions of the Supreme Court of the USSR 24.

174 George P. Fletcher, supra note 45 at 17.

175 11785] 168 Eng Rep 312

176 [1786] 168 Eng Rep 306

17 Joseph Beale [1892], The Borderland of Larceny, Harvard Law Review, vol. 6, p.244-256.
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[%6)=]) Paaei®id4$ (The Problem of Finders)
FeA? At FR- o TREA ) As AL auldy o 7 % Ap BRI

AL R AR AFH LA 0 A L TG o

B FTAEANLARMEZESETENT /A - A E CAEN w2
TIEEIETT B NFTEEL - HERSEELEG AR EDTLESS 337 i T BE A CEEE
S ANRNEZA - R GERY) - RS HABEA ANFRiA 2% - BT
TEIE - ) ZHUE - INIET R AR EBANR B R A A FA ZBRY) > HIEE A
REMIE R FRARHIE -

BRVIBES R REEIRERE © S UAERIRWACRE - BENSCRIER Riats
MNAGRILEETE - EFRFTAEACKERA » NIET AN ERMAARIFFA T
B o ST AR ZVIRTT Ry - RREER 5 DIsE & JRammE 17°

FEZEEHY Burns v. State™ rfr > #5745 Burns #EUA N B o BAEEEER Adamsky
15 » [ 55RF Adamsky PhEEIITE T BV —F64R8D Csatiss - ABERIBACAH - EEER
Fo FL R I B INTHIASS 943.20 k55 L TH b ke 25t A\REHESE , (larceny by
bailee ) 10 o # T IRAGARE L ZFE AT A R ILATE - (AR sl A B L
YR EREE (actual meeting of the minds) ARRILZFF ALY NE R - FFA i A E

178 George P. Fletcher, supra note 45 at 104.

179 11910] 145 Wis. 373, 128 NW 987

180 Wis. Criminal Code §943.20 Theft. (1)(b) By virtue of his or her office, business or employment, or as
trustee or bailee, having possession or custody of money or of a negotiable security, instrument, paper or
other negotiable writing of another, intentionally uses, transfers, conceals, or retains possession of such
money, security, instrument, paper or writing without the owner's consent, contrary to his or her authority,
and with intent to convert to his or her own use or to the use of any other person except the owner. A
refusal to deliver any money or a negotiable security, instrument, paper or other negotiable writing, which
is in his or her possession or custody by virtue of his or her office, business or employment, or as trustee
or bailee, upon demand of the person entitled to receive it, or as required by law, is prima facie evidence
of an intent to convert to his or her own use within the meaning of this paragraph.
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FRLL AR IR R E R R B AR EEE Y - RAERRIRYERRS - s
A T arstRil(h - ABIERT AR A B AR EAEREEERIR - &5 3Rt
BREA > SR, E R AREREEE (bailment) [R5 2% (delivery) [t RE
il - BRI - TEh ) (IRE R RER SR 2 T B RO AT
ZITR ) o RRBAINE S TR BRI AZY 2 RIVEORE | Rl -

e E T AR — RS - (AR E B YIS A TREROTLE S - e
HEFIR (Hans Welzel, 1904-1977) 2158455 58 HU2 R FE A B2 HYL
(appropriation ) JUFRRY—Hin * HEE DQARIERE ) (VERUTR - SRS
1o gEE IR —ET R EBHGE (taking) RESEFRFAIRTEIL UL » BRI
A B > AIEE TS - (61— PREREUEE TS ATA AR
fatsEey) - ER—E TR ANEERFA ) (without taking possession) HIFIF- » (Rl
TR E R SR BB nI AR R« 1T R AR EE R R MREE - NRiaE Al

U

EEOAEERME > BUERB I A R —AE > BRI S -

SRR 1L A R R B R F AR B S - R ZE BT R = BRG]
EN LR RN RS TR MEZITR > [HEFIZ]) TAEE - FENTE
ANFEEARIAETE (EAREREFIASS 92 ff > HEERILEN A ERIRILR S
JB) o ABEEFPERE SR A ERGT - aREIDAE R EREEIE | ok

181 George P. Fletcher, supra note 45 at 18.

82 BT Ream e > FIRIDEAR FEROEE LTERER GBS » JELMEANTETEER

TERHIETEIEE 2 AR o T BSAE GRS RS AR] - 2 i
(tiberdeterminieren ) SMEZBHIAVRISERE - | H, ¢ FFEZ (2010) - ("1 RIR(E, B T 4559k
1# s SR ARE SV EE N ) - (BORESE R ) » 114 - H 215-300 -

183 Hans Welzel [1969], Das Deutsche Strafrecht: Eine systematische Darstellung, 11th edition, p.345,
Berlin: Walter de Gruyter. (as cited in George P. Fletcher, supra note 45 at 19.)
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ERH T FREYEEE > Nitlee AN (BB SGREEEATAREA « QAT
HREN 1

BB~ B R VAR AR S N LU= S JE -

7E 1817 FF—(HEZHER B o - SEASEMI 2T AR P E— a7
5 ELEAHHERAIEULE RBILHER - Al e —HPi T Rk ERE -
PRI 1830 AR MW B SR A RS BRI ) BVZEG  JEBDAR IR A

186

Pﬂu}

=B

H>I

AR ERNEENSEARS B2 » SEIAR(E 1894 (Y Regina v.
Thurborn™"Hh fi TR o « SRR AR - /SHRCTIVAE) - (RETFHY
B LA ESTERAREA - I B A EABE ARG FTA A AE RS IE I
FRImEask - #8557 HOHLHMGE Y « FBRASRIA/NOIES RSP HI AT A 1
N2 1% » BRI RHEARIYEIE RO - PR e A B HAE(E - 6 B i
BEEHBEZ M E/MAFTE - SAIGHILHRRA G - REBIERFIU
5E (actus non facit reum nisi mens sit rea, an act is not necessarily a guilty act unless the

accused has the guilty mind required for that offence ) [t—FE[HER

FRATT R EBUUE—T R ARG E - WHRIT AT E THIEEE
Bt - M (BR) HEERHER T RIEIAFRAE - BT R AZ TEREE R
AIECAINE MbE (LB =EE) - it - WAEEEE EEEAEM AR

184 Kurs (SP 1973) at 758.

185 Judgment of June 5, 1817; Recueil Sirey 1815-18.1.326 (Cour de Cassation)

186 Judgment of September 2, 1830; Recueil Sirey 1828-30.1.582 (Cour de Cassation)
187 [1848] 169 Eng Rep 293
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A TR AHEEE AR EMACENTT AR ERFTARAZERE » A Elkir5E
WIS HREEGEMENEY - AR ERIIEE - AEP - RIEBT AR
HlET - JeRTHUGERIAT R e DRI 58 - BEAZ T 2 —(EE AR - AR -
B R FTEREARTARSD - 0 H 2B FTA A TTREERIVER S - RIREE » &
TR ACEKRANS) - MRSHTA R B A SRR - IR ERIIU
58 2 AR R BRARSERTBGERH T R AR R » BIEVETERUSFEA » MamilitE &
BHRIFTE AN » SRR RTHUS SV ERPA T RO REE TR %0 - SRR 3
EBER Ry TEAR GRS _EIREIR EIEY THaEENE - RIS LHE - EL)
LR EEEAE TRBE TR - SUAERIK T Al - BE DU
Fs NEREUTEI RS H A T - REIIAGRE, Z1HF - 8 [Z6—] 8IRTHIEAE
]EJ °

(26— ] IR Rt B R/ R TR RIS - SHBUERTVARAZ
FerbfEsR " RVA, (trespass) Bl THUAS (taking) HYREE: (soustraction) (a7 SR
FLUREB IS - EAERIIEETEIRHERE - 1T A A NERERA R T AT

= o WIARZER BaronParke JAFEFfE @ 2 F AP EFR4bEFmipar» v a i

FlAA 2 gAZHEL cFFLAP AT LB AR TN E R
FRAZF O ARF R R R LR P F g R 1

PIHARENEBERIZE R I NIRRT AREA - H1E nTERE T
DU BT AI SRS 2 ) « B4 1786 £EHY Rex v. Wynne'®® » SRZR—(EFE THa61E

S EREE > BREE TRAZY) < AR P aEE st iEE - M=

188 Henry Warburton [1892], A selection of Leading Cases in the Criminal Law: With Notes, p.149-153,
Utah: Repressed Publishing.

189 [1848] 169 Eng Rep 293 at 296

190 [1786] 168 Eng Rep 308
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AR T8 B OB 2 0 (SRR R RE A T Pl AR ) o
ST E B AR -

FE B A Ry AN SO A R B AR 2 A TR S SR S AVEEN - (BEETHE
H1) (The Model Penal Code) &5 22354 73HE 1 TPrad L2 5 -1y > &
Fled 2 B g AL LRI A LA FUAENFREAZDA LD

BRI AR R AL S R S BT

—h

WA A B BN BT ST BRIV 25 B A S I A
A (RE) WIFRA > BTN 485 f 19 -

[%6)=]) &%/ (The Problem of Mistaken Delivery )
FarAPjEpe kP30 REHAC RALAFEMHKIEL? » 7 Piare h

B HETHLEA S YR A

B ZE AR LA DR 1A T o AN BRR YR = (R - MEZATT /o A BEBHER
TP EA—E T NENESGE ) - R EEM R B CAEEE Y - B)gAH
®EFENERE - B EEISEE S A wEit - BUERH TR MRS, e

191 Model Penal Code §223.5. Theft of Property Lost, Mislaid, or Delivered by Mistake.

A person who comes into control of property of another that he knows to have been lost, mislaid, or
delivered under a mistake as to the nature or amount of the property or the identity of the recipient is
guilty of theft if, with purpose to deprive the owner thereof, he fails to take reasonable measures to restore
the property to a person entitled to have it.

192 Cal. Penal Code §485: One who finds lost property under circumstances which give him knowledge
of or means of inquiry as to the true owner, and who appropriates such property to his own use, or to the
use of another person not entitled thereto, without first making reasonable and just efforts to find the
owner and to restore the property to him, is guilty of theft.
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REEATMAS T EIEE - BB E RS - MERENISER - 2B T
iR o HEIERE KN ERS ? B B8 Bt E —E - B B RS E R AR
R R SE AT HUS: » AR (&R 2 B T AR A 3% & R AHUS: B2 BRI
SERRLANT » Rl 2 NEEIEMNZERS  WEHE O BT A% E RS - 2800
TSRS B R A A B R TR R R R B LA R - S5 (REaEAH)
(The Model Penal Code ) 55 223.5 fi/THE - WIRIRINEREZY) 2 ME ~ B ~ 2
ANEB T Z A - 5 AHIEATARE A 2 2775 B BT ARBREUE & 2 F8 i X8 1
EAAMEISZ » BOIFEEIE - Bt - TR ARSI B B ORISR
BRI RS

EBILAR AR E M R Eaz LLR FA EAVIR MR E AR - i B4 2
HIFEHY - AT EN ARG ERTAEAMEEIR - BN EER (S5 sEA T A HE R
FrAZE B > TIAERRS - BT R A B THERTT R R A B REREK - 7R
YIS R0 T PR4E AT & 2oL ARARE -

FRFEIRCE T - (EEDAE A RS LR ~ AR ETIET R 1 REAEELE
FEHR TR 1T B S AR B R AYE IR ME— T B AR 1

e BEEE R DIy BRERES 0 (—) TR ARG E B ERCE T #
ZF 0 (Z2) BEEREBHEESRIRIRGETT /A - ST R ARKE: (—) BfmE
B SR A HERAR & 2 H08  FTRERILEEIK - ARIENEIDE - IBEAVIERE
BEZAMNY > FERE BRBR ST R AR A B —RE [T R A ZER « #EATRA

99 RS AR R - RAEEIT 4R (2004) o FifEEE 23 0 H 356 -

9 [ZE=FI=] HYEEYIE 1968 FHIRNEEDARE - —8ERHIIEEICASE - B EFRARHERN
2% Bf# - See: Judgement of the High State Court (Oberlandesgericht) in Diisseldorf, August 23, 1968,
1969, NJW 623.
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Wiz 2 & AR E RIS (dishonest intent) - {H S (BRI A (E FEaR 28 E » Ay
M FEIRSEEAIA AT By (fraudulentact) S&-F[EJIFEE4: - BITEREEIGEANT © AL L
AR R R B ZE R ME— IR T A R Bk (fraud by omission) o A E RIUZ 1K
VPAT R ARV IERE 2 #% (duty-bound to prevent the harm) Ryjiff - MAZE A AE
NFE I RE A S E (S F A *° (Treu und Glauben, the general commercial duty
of good faith and fair-dealing) - {HJ2 FEfRARe ARG Z FASIE AEBEAVATIE T
A AR SRS [ AR R PEARRAE - mTREE R SRAE £58 (nulla poena sine
lege, no penalty withouta law ) -

SEIDEFETRR RAE TSRS ) A REROLEEI - KEARTTE o NIBE
FREBI T » WRERIITNESS 92 (5R55 1 BT REE FH &R 5 3k - ezl 2 AR
B & » BARE RSB RHE N A LB R E - BN R SEBUTE
BERA BB MY - RIEREE 97 GRRATY T Bk B N2 B B A4
WRATIE ) RRRIRLE 10

1 1873 F£HY Regina v. Middleton 1 » 7EREEE Fs HGR A BT REZE IR © SERAZERY
HEEEABERENER  HERBEERA e EERAAE (leter off
advice) H¥EZ A | HURERR - AR E B B EED » fAE ERUSAHEIEM
B - AEANERSRERE - MEARISERMAGERIHE - BEARBESUE (animo
furandi) MEVIZFEATE o BEZR/DEGE ALY Martin JA BRI Bramwell JAE BXFFFE A S
TR AR ~ SREIMERY FEE M EUS I E - 3 A0V B BEGAER R & iE (E 2K

19 WEIRVERIZASE 148 (75 2 THMLE Y - T S E S HERIRVER - GHEETTHE R EBE
TR T RERIBTTE R RSB T o > R — RO ARIR R, » T2 (2008) » (BRUE&EAN) > H
590 » =1L - B -

1% George P. Fletcher, supra note 45 at 22.
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o (HRAARS HEHAEE R 4% » JAREAE Regina v. Ashwell'*° iy I g
INERIT R A BB EARBRZAGENTR - INE T HIST A EBYL ) fERBDE
GRS ARIHAL © fEIE PR a] IR HUARHYRRRE © SMNERE ARSI T/
HHERE T FEINE » BRATRERIIOTE 0

[%6jz])] %= 427 (The Problem of Delivery from a Third Party )

@Ez‘;nﬁ‘T Hoa #-Aa R {Sf?f’fﬁ‘ﬁ z Lf‘x‘\ﬁ?ﬂ* F oA 2z _%_L‘f%-%‘»‘_’%g

ARy [ZEBIU]) ZBH 2256 AFERE (larceny by bailee) 2 » FiEiimiAk
e TR R s TR Ry R e AR AY

EEREAEER TIEE AT ARE) - A~ BRSO AT REIE
ETHA » wmE A EERA T Y HElE RREE O - +/ (B AR R
= A (B%) RIS E RS THRA - HILEERmRE B CANT REUER

=

% o PEEE B T R Y. (BHEIERIE - HAES) 2 kT
BT TR -

fEmiEAlEE TR G IR (Fa=tA#) (39 George 1) 2l - $RITIEEEAE
W2 8% 2 e AR IE R SRR T - KTERE/CH - TR NER(S5EEH (breach

197 11873] LR 2 CCR 38 at 53, 58.

198 [1885] 16 QBD 190

199 George P. Fletcher, supra note 45 at 107-110.

200 H-—FHEE » KL - Henry Warburton [1892], A selection of Leading Cases in the Criminal Law: With
Notes, p.153, Utah: Repressed Publishing LLC, 2012.

201 g Fletcher 5 | FHHY S+ L H4CHVERLERZHLE - & - Judgment of May 3, 1897, 30 RGSt. 88.
(as cited in George P. Fletcher, supra note 45 at 23.) {fEEA TN T A AKRILFEASEEEELHIE? BE L
WERRBAT B ANEEERER M (CFE ) ERHE -
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of trust) - ANEWIEEIZERIUSE (felony) - HIAT (3EF) 1ERFFAZ &8 -

1799 4417 Rex v. Bazeley??rfr » #4: Bazeley Z4FE#r 100 AV sRIT E (L HAWE
(principal teller) > & T 23 E$RTT (the Bank of England ) fJ$R{T2% Esdaile &%

Hammett - TR QSR TR E RS2 B R B AR ~ IERES - i FFE

5—35¢/,\H| The Ding Dong Mining Company (Y444 & (treasurer) » 4K &8\ EHY

i

SRR o SRTHVEIRR - B-LHBEVEEE - T - 5 BRI - Ha
RERVEFIREIR & - (£ M AFE RS 8E AR HIFEERC S
BRARER > ZRFPFRSIALR T ~ EERENR mAvE T - HArthaSsgmhE—=
WS LLR ERERES R P DR B Y S5 - L H AT E MBS SR & P9 E S5 = A Gilbert
FYBEN Cock sz 122 SepinSs Bl 15 Seginy i & LUE ¥ 7> The Ding Dong Mining
Company HI{E#5 » 45T 137 555  #edr/E Gilbert 24 Ny A 137 JLg51% > 1R 15 T8
HUEREE A B CHYR T R 22 SR SEIR A SR HIHE T - 100 FESFHISHRRA
HOR RS g AREEE O ANZER - SeE9Gtataad - JABTHIARSE -
N R SR E EERG AR A BRE AR Z EB B S M ERKHIA R R
Rrp MAZLEME TR /HTA - £ Rexv. Bazeley FIZRHIER - Hle B0 & &

BRI s 22 2y SEE I AR T AR R S Er (Ba=thAi) 2.

"HERGEME ) ANEER LEENRElEREE - fIAE EAHY 1798 £y
Rexv. Pear 1 » ¢ &5HH A B UCHEE M ERUSTT A » WRERCHOIEETE - 3
1743 FF# Rex v. Waite®* s (IRBSRITIES) - UCZENREERIE RTER AT

202 [1799] 168 Eng Rep 517

208 Thomas Leach [1815], Cases in Crown Law, Determined by the Twelve Judges, by the Court of
King's Bench, and by Commissioners of Oyer and Terminer and General Gaol Delivery: From the Fourth
Year of George the Second, 1730, to the Fifty-fifth Year of George the Third, Vol. 2, p.835-837, London: J.
Butterworth; Herbert Packer [1968], supra note 167 at 83.

204 11743] 168 Eng Rep 117
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TEREARRIUSHA - RV EHEEEE ZRE - REFIDEE T 2L - 11T
BEEOIEEEE SRR T RO ARKRE - SERRARRES ) KSR
eatEGRET - HA o MR ERSERFA ML © G AIZE CR AR
B R C A (appropriation) RIS o B BAlLEREE N AT UK A B RS E0S 2
FIUHAR » Holmes JAE7E Commonwealth v. Ryan®® L3R EZ L T $R1THE B 7 ARK
TR EEUE R Rl -

&/ (M ER BV EE R R & TR LU S e = N EZ 2B - A3
BERAE - —(EpRR AR UANE T FARECHEE ) AP =HE 1T
o MElESRITIE R H—ER R A IR TrY 878, (conduit) TME - 12
ERECEEE N g@EN R (2 /(MO ER AN FRER T a2 8l

"V EYm RS WE R o EES AN R AR S E IR TR K H A e
B TRt (MARERMMmIERERN T8, ) - BEEEGINF=mE
206 |,

SN EER R0 E e B2 g AJL[FEFFA (joint possession) Hisz (e AFTUsz
Y)im - B /AREREEIE THUS, (taking) AYSE(: - EERUEFTAREANIRTA
Blie ? B2br TR A - HEERAUSRA ? & haiE - FEERANEET
—FrE NS A NA RIS EREE - AlE - sEPNS(ERTEA 5y

BRI AP R ERTA A AT RE S U R85k - (EENARIE R
AN BRI IURE S - S R AR R R UL - 2R AR ams IS
M (R (custody ) SRR FLERRA  FRRITEES -

205 11892] 155 Mass. 523, 30 NE 364
206 George P. Fletcher, supra note 45 at 22-24.
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FEN R GTEEG— =84 TR BEFEEE - A A R fIruE
BRI ? MR RN R SR AR BB E R A2 TIE () 1 - At
PUT R NS A REFIRUS Y 2 Fra Rpiie - IR HE TR A R aIASE -

Rt > SREREE TR SRR R @Y TRA L B TEERIERE L - BT
NAEERIEOREN E ~ REAFRE - AR ARESE (fraudulent conversion) & /A
ERUS o B0 - W TR SR 2 B NN EZARER - NEARAHE > HER
PAEEENAT Rt R EIRIE LR AHE T — ARty S2 08 A\t R ol USRI e 2 1
o SHRER  FARNARRETEA - BIREREETZME - #RETET
R TIRL R - (HEH R T R EMNFImRMz e = N2 E - BN E=H
FA - IRHEEZ BRI - SR 2 MER L GRE 2R EE IR IR

> BIAIIAHS A EIHY 208 N FAEWUSZ B A8 R AR A R ER Sl - ERT
PERTRIER B EUHRE - FHEOLREE IR - EB A MRITEBATRA - WH R
a2 R NV EE RS ERAS e TR RIS IR R -

B EHEERE AT A AT R E SRR, (Breaking Bulk) - iE/21E 1473
R LRE (Star Chamber) A4 iE 2L A ZE (The Carrier’s Case, Y.B. Pacsh. 13
Edw. IV, f. 9, pl. 5 (1473), 64 Selden Soc. 30 (1945) ) R E » EEEE FFE—
{Eedn——(EERIG2E T FAE %, m4) (pierce the veil of possessorial immunity )

WHRZ A FERAVEZE o % N B1RG A\ BT ALY - RIS R AL
I T A (Southampton ) o M RFFERLAF AR » FRBRANAIEGE AEY) «
Break bulk Fs#frBEtah 2 MaAs ~ BHREIYERES B - B2 N TTRA
EREHGIAEAEY) (BIAE ST W MBI EREZE T - Bk 2 RaL - s
NEGAVFRELEME - BAFIRERZEY AT - a3%  ENEHEE5E

71

d0i:10.6342/NTU201602399



R2Y) o BAEISMRIIESE (felony) - EHEAT A A2 0BG ZARA
fE (LR E5E—EHARG - MmBIE B T ATEREA ) FiA AR aLE
R EE AT B AGERE 2B AR A ISR 25 N EEEB
(breach of trust) - IEARRAITNEHCEM 2 T HEE RGBS, - B R
& TEUERETE ) ARHIEIZ AL A2 YL T R AR 27

AR AIEA AR F4E 1861 4 (FEIRE)  (Larceny Act, 1861) E[IE
FEIL o BOESE 3IRKIE 2 BIE S 2 2R N YN A RCE B R OB
¥y BIERTIREE > WAL T Breaking Bulk | 5 FIj A T -

PLEPIEZEFHEA R EEERES ~ =5 - SFHVES - 28 T SR EE
FEP B -
[EFR— : Zfl—E2ZHusy & ERE] *®

B EE TR R TR
AEBRRUSEIE (=5 =~ FEC ) FEK R
PAIMERERY B R Rdi~ | B
$EEREVARTS 3 3R (E4=] A
BN AHA g A RS

O BEE TSR R RAERIT4 (2004) 0 FifEEE 23 0 H 354-355 -

208 UK and Ireland Larceny Act, 1681. 83. Whosoever, being a bailee of any chattel, money, or valuable
security, shall fraudulently take or convert the same to his own use or the use of any person other than the
owner thereof, although he shall not break bulk or otherwise determine the bailment, shall be guilty of
larceny, and may be convicted thereof upon an indictment for larceny; but this section shall not extend to

any offence punishable on summary conviction.
209 B I 45 E © George P. Fletcher, supra note 45 at 26.
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AIUBETINE » BEREEERIBI R ER T R AL EEE DM L TR
FIET > HEEARFAIIFEETE - MEEFHRE /(o2 HIHCEmETE
WL EE e ST -

eSS AT HRLL " =HEBif% ) 2 " WimEEAf%,  (three-party and two-party
cases) &5y - FE=HRBAGE ( [ZEHIU] = AR A2 I ER B AW
BE) - SR NAEGRABEGRE TAIORERIREESE S  EEf—ZE =1
WTHIRR R » 1T R NEREHATEREACZ I - RE(EB A2 B R RER mTaE R A0
58 A TNERFTR -

[EFR  Ef—E =0 EIDTERRE] 20

B T1 (FRFRE—) T2 (RFREZ)

A 1IE BRYRUSBhE W2t 3fe A S T BEROH (WRERID)
eSS R Y| fatedE REREUEIE Y B
$EEREVARTS W2 e (< H RGO

FEPI——=R Tk FERTERE TWzEhE - T RETA R ASETT A (act
of dishonesty ) - BERVITIUSE » BT EPIERERK B [EHF 4 HI] (actus non facit reum,
nisi mens sit rea - SALERIEIEIE - FEICIRIMRGE R E T ATEORIY EB A AR TH
- ERMETERTEE ZADIRIT RIERE R 2 - kBT R AR TIT R ZIMEVA

210 =45 E - George P. Fletcher, supra note 45 at 27.
2 FEZEEL (2011) > (ACFEREREL R R RI—S P AR 99 4F LEfFF55 4803 5755 1) » (O
SHY]) 6255 9 > H 25-45 -

73

d0i:10.6342/NTU201602399



£ T BUE T AIUIRECE - B0 - 55 Ta BT BEUSHFA » stZBE TUIRAILE > o
AT HEAIUEAEOIESE -

FRILEIRS - I TR NEUSHARE BRI R - (8 (custody) ~ A
(possession) fI=kfrA (title) - HAERIGER _FRFA GRITILIE -

NIE - 7> TSRS (BT (ZEA—] [ A > TR AZEIE
JE > ATREHVIUIRIFES By T2 o To S IR ZE G —HUTT B NAUS B IEATAE - B2H
AIREAERR Ry C IR EUSFFA M4

Bk

SR TR ARG ) B AR
B LR T2 BOTREE -

7Y To BUSFFARS - WERTARE A ATRER B I s E B it R L5 - miEh
AR REANY&E(T (delivery) - FEEFAWMIRE ATREME - gEaRsa IRy [ZEH=]1 F - 7
0.5 (B Reginav. Middleton) WrsZfAE 2 AWt T pRIIRER » REHFEET R 2T
ST ERERTE - (BET R AR el SRR IR - 1Y To IR R AR
> RfR AMERUS (forcible taking) - AT & LRI E( R BRILRES -

AT R NS ToBUSFTAR: - HA AR fEE JR ez 5 R - HARILEFIGEZ

212 George P. Fletcher, supra note 45 at 29.
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[EFE=: Fhze - e EE ARSI 20

T A FE T2
e (RERURR + FBRE)

(TR EEAE)

v
-
By

[
»

T a7 My r B ——
¥R r CERSESRGAH) (meszmrs)
LTy A4 T ]

L%ﬁ-——l

L (paca + FEAE)

>=h

BT (T FERE)

—

NEE > 40 EEFR > T HUSRETER BN BREUAERIR Z HEr - &5

TL S AT BaR R (A Y i B AT A PR I T

FERFEGIFVARET > (R B&EIEA S —(ERaaE - Rl I8y

B3R - (=S IR B E I R R HE R iR R ey (B FE AV E

FI%5 ) mE R EMENEIE (intrusion) -

213 B 45 E © George P. Fletcher, supra note 45 at 29.
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FZR WA AR MR T R it

B8 FEETLR Y

oW EERpFRLEE

AT HEILENE 5 - RATGHTE AR HILSER BN &y T ire€r ek m P
i A NSE Ry TR dn ~ SRTHINESCIRR By T IREMENYSE RS - TR N T IRGE
BUT - FEEEEHEAREE T gl hEEIE - AR - SEIGER A T IRERL AR 2
e REEE - (EEEER S HEUS R AR E R AT IS - ¥
RAEFEEME SR T/ (L REVEE FOESERAAA SR (Sir William
Blackstone ) HYZAErt » TS T BSEG BT L i AAE B MRV E 5 - [RIRREY - 7
AT R TR E (L BREF M VLI — St S 85 - RN AR E
=05 (Anselm von Feuerbach) {EE: 1801 FHYE(E (TEEIFIAZFIE) (Lehrbuch
des gemeinen in Deutschland geltenden Peinlichen Rechts ) 1 » B X754 T8 008 B fr

S A JUTR 2

PR A% ETEB FFA [FIR I (E R A F U SR AR =

WIS EE R CRERITEAR) > AMERBTEEZS0 (BYKE
HE ~ SG#) s TAFRVIEERE] - TMEFTREY)hn 2 A FIH S (A R a4
ZHEES o ORFREETIHAR) FE - BH-ULE R - BHE-FE  BH-EAT
& o HEME 30 (L RN —BRERTE - ME(E 20 (4 0 REAU—BASEE > M 10 (L
wEERTEE > IEE 1S - ITEFTEE RN A Z YR JAS (TR

214 George P. Fletcher, supra note 45 at 30.
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(B 12 (B 2 HEE S BHUBN LR ER > S0 11 [ERREES: ; FERUS I
ZWAEER » SZAT O RS E S RBEUBH IS 2 R - SZAT 6 IR E S RN
BN oM S 3 BHREE S - EERE TIUE IR - BR TSI
RUE 2 B E 2 R ETRON » AT R R LL ) (Hals und Hand) > 17782 TR ]
% BESA TS ) Rk P - SBAh - EINETH (BRI - BEEEET - 18
JEETE ) JUERETE - SRR E < 210 o WA R AE FAEFEEELT
Fo o UL TR Z YIRS 1E R EEE R - M AEIUTR R R 2 EI(RE ¥
Zo R ERt e T EEY E > NIER I EEE a2 - K E R
PRI G IREL 217 - 21/ \HED » BE TR (B DTEFREZMEE AT 12 ELEF)
& E AR LISEHIRVE TR (B RE A e DAMETR] )

HELEE AR T - H=5RE— WH=SRREEMREFE A - AoGH
SRR (G—IAMUAD &R E I R RaEiAs - HERISTIAE

FHN AR A RAIRE -

F-&% P ajs
FHLER S F > %885 ~ & (burglary) K38%E (robbery) iI7¢H —{E7EEHIR
& o PN REE  » HEGWERES T IERR AT S ERMEGEEE , TR 2

25 S BN SE R ST (IBEA M EEENE - sEREUFH  [REFEIEEHN]
(Hauntund Haar ) - L8RS (FEEE) DUEREC (EEEIEREMER o & @ 28588 (2001) » (LA
=am) o VURR - H 154 > 2Zdb =K -

216 A23EF5 (2005) > ( HE-S AMST) » H 353-360 > dbnT  PEisEIEEE -

27 5ER— (2015) > miEsE 11> H 26 -
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By TH5, (furtum) AUMES 2° - REAED BT RIRENFE EE—07ES -
T & AL 2RI E N2 B0 E R 2

TIREE A g E - B 2 BT (fur manifestus, manifest thief » 17755
WESFHN) » THERGEEBITIL - &7 DOrRIHERIER « H1T R AE
TR Z BRI A R VI ia B - BEEE S A 2 JERTTHE (fur nec
manifestus ) - w] DAHEEE ARHE IR EERVEE (RIS EE KB E 5 - BHEREEHE
BV RIS RIS 20) o BRIL - BEME IR EH NG 58 R T 53 ST FTAH R -
FERSENVBUTIL - REFHRIMSHIRIE  BRICERT AR - &FH ERE
&i% EIVIEE o ERABUAIITEAETTEE AN - B HEMUETR (self-help) =
Tk FAREIHE Z SRR - BRI AR sk th B U SR EUR AT Rl
FAE—EIREEH] - NIRRT R E IRE R S E R ET R e e RIUFR T AR

MEN o NBESSTERE - IRIERSEFTIIEREM N IEFRAVES (private
justice) =R IEED W (self-defense) - ERHi%E @ 1L E U EMAIEIEA
MHEZERET 5 & Ri%E » RIZsasEPT A A S AR S B T R A it I
FE - it - IR R BRI TIDR IR 2 — (BRSNS S 7 ERIRA AN IESS © IBERSS
ARSI (H#i%0%)  (Lex Duodecim Tabularum) » BSEREEILEEIENY
(lawful) - EIEERY - B (B2 KGEC)  (the Book of Exodus) HY4ERE ] DIEHY » #E5E
FEEILIT R — S R UaYHISN Bl (penal response ) - (iR 2R AFRIHIZE

218 SRESE (1996) > (fERFEEZWFE) - H 17 - B1r P SRS AR ELHITATRE L5 SL - 258084
(2001) > Fj$85F 215> H 154 -

219 George P. Fletcher, supra note 45 at 31.

20 i AR ET R Y (F8RE) o FIEBUTIUM RS UM BT R VI 2 80 - TRIE
(HiR kD) » WmaA-ERETR  mEEkErufE - & © George P. Fletcher, supra note 45 at 31-32.
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HENFIIL - (BRI E RS A E R RN REAN AR SR EET - mItH
TRER LC&RHHEFHN BRI IEED# 2 -

TEFHARYSE i85 - Baa A BT SERY T BUTIL ) B AR - Bladm
E A E RS ATIRTIE (fur manifestus) FYRERAEMZE " FrA N HH#GEEE 2P
m#EEfE 2 A, (“apprehended, seized, of the stolen property, that is, hondhabbende et
bacberende” - # " HRITIL ) FRIVIEN BT R EIFHANZ A » HEEFERE TR MW
ZAN o HHERER - J1 LSRRG A g AR E BT RS n LA Hl R
S8 A E WA B Mt SN HE LA ERP - el hs -
oot (e 0 REE IR ) BEI Al E ERENHEE " N EE g
Bk o ESRERMENEE - BISRIEE S EEV#N TR - WHE
WAEAHBEUIFRK - A BRIEEEEET RSN " FRAES, 2 F - MR
Bl BRIl BNEEE > 2RAFRIEEN (AlERmIEEL) - I
IE THEERHY . (RIFERDQUTEE) % -

TRy > GRS G SRHABE AR R e AR RIS (Untreue,
disloyalty ) 52 #5565 (£{5) (abusde confiance) - FEEIEAINTER HEE
e MEER—EERSMEVEREMNT - MBIEERAAEE—ME "R
HHYEHRL, (dishonest appropriation) HE# & A—EAREEIE (theft) HYFEZR
N B R RS — U H R SR AR —— A R RAR T T
B BT HEE G EER A EIIUE - BEERREE - ARE
AU EE R BN AR — B RAY AR - R R AR SRy 52 228 -

221 George P. Fletcher, supra note 45 at 31-33.
222 George P. Fletcher, supra note 45 at 33.
223 George P. Fletcher, supra note 45 at 35.
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EEERER  ENMSEE TIRERL RS A Y, (furtum ipsius rei)
"IREREMM S (furtumusus) ~ "IEEREFRFA L (furtum possessionis) - Al
HJHIZRISEN T S AREIRS RS T - RS - FEIZEAEE - B
RNERATEAASFR ARG F - REAGE - FIF - FrAt Az - &5 T, -
TR AR - AR B H A 2 M 1436 FAVHIEE (Klagspiegel)
(Mirror of Actions) HRLHEEEHNEEZER © | BENBEEERTEANE
BERAMAZY) SR EZITE ) - BEEEEM S — R ERS 2=
G AEZ RS - MERRS o FEERFESZEEN (RSIIER)
IV ER R - (F T IkENIRER L (larceny) MEHHFEE @ EEDFIE - K
i 1220 /2558 R (Sachsenspiegel ) (Mirroror of the Saxons) 255 —HILATE S 58

FRISE S 25 5 BRI S FA B IR -

B G ER RESE D

EERAEBEERAT BT - FHRIEREEL A ME S - e —
[T RIS © FE4TE T A ARG AU (taking from
possession - BY[IF4 ) » A8 R IRRISE M 2 J0TE | B AR TR 2
Y (EFTE SR A S B - WA R A 7 R
IR CHET - AAERHRKIFTEREA ?

224 Sjidney Bradshaw Fay [1911], The Roman Law and the German Peasant, The American Historical
Review, \Vol. 16, No. 2, p. 234-254.

225 Harold J. Berman [2009], Law and Revolution, I1: The Impact of the Protestant Reformations on the
Western Legal Tradition, p.123, Massachusetts: Harvard University Press.
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PLFEEEEE e (Rollin M. Perkins ) Fsffi] - HE0 R s SEORE A Ry H
ARG ¢ B FESIEMIRELEEAE TRFZIT,  (writ of trespass) AYREESZ
EERREY o RHETT REVES (trespass) 73 RyE =33 1 RFM AP (trespass to
goods) ~ {RIUM AN (trespass to the person ) Eif= Afili A 15 (trespass to
land) - BfftRE T ECRENE » WA DUHEESRAGREEE TR o AR R
Hi > FPANES CEOUEEREZRA BN T A ) &) BERrARENRERIER
BEREME S IR R EE 2SR R T fRa€ " FISPRA Cinterest in
peaceable possession) > EEHEYHEER o 55 HAINEEIATDAE TR > M2 TR
FE NERFA GESE T N2 R HIEZ M 2R (B Btk B CRyE ¢
HEEMBAAERY Reginav. Turner) - ATRERRIIREATE « HIt - A4 TAEREATEE - Hp
—(EfFERE R T RN AR T RERIREE o I HATARE AR A —
BREDVABE b — S EIRAE - 55 = vES HEM S RAVEHERE - A RIS
AAERIFEETE - L R RENE R A AT 2

RHEAHEHY - RSO E T R E R TR IRER e R EERE (property) o BEZA
property —3fSHE TIAE L (FTARENTEIS) » FBESA TAvA#E, 2& - 2iEH
TSI EE A 2 HE M SRR - DhaiA iR B © AR - BEE
HARISFEE TR P SARONE SR - BRE X BRI Ry Tk AHIERTA
EANZ M EENTIUE . (Mintent permanently to deprive the owner of his property”) - %

AR ERRERENA - FEENEEREEZERER T AkAHERAANZE
A (possession) | A¥f o fia - 178 N E3R— (il R HUMAE A E C ORI

226 George P. Fletcher, supra note 45 at 36.
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farlegies - 2R BFRRAUEE DT (PIHNES) RSWETRFEEL A aE
1 R R T T ~ BdEREAE R - ZFMISTEFRIGE - BREETERIE
PrREREA - AIZHAT RIEE RII R SR - RS HAVER AR R - AT R AKX
KAHEFTARENZ MEA GHILEETE - AENZ - BAREAHERAREAY
EZTEER  [ERERAE THIRA - ZNROIBEF NS » §55 TRE
B AR ERED BB - SR FIREAE AR AR A A
(REEHIE ? B AR
£RUER > wh T MERTA A H M ARA I ST, 2B (fi

Regina v. Turner) {FAs DI ARG » KRRy iE (- @ AN ISR BORA HIEEHH - FHTE
(East) Bl et 0t A B BUASEZF v (Sir Edward Coke) HYRMEE » Z5EA
HEAMACBATE A RMEFABIE A - WZBEZA—E R ERE
([has] a “special property” in the chattel ) - FIBEjtb— TR ZERE | - BURLUME
"HIERTEREN R ) I—EE > NBIIHERHIE T TR ERERTE A, 2 5F
BRI o S55h—(E R AHERE (Sir Matthew Hale ) f2HHIRY > filimd R EE A H B A A KT
HZ AN RBERERY ENR T Hig B2t AR kiR

BiEE 5 (detinue) IMEUEBE—A GEIE EFE 7 - IRBBLL LRI TR - &
FPARENIE—M TR, BUSHEEEAENFTAE (PIEEiaE ) B
7 BN EENERE -

ARMAEREERE - fEama e  BEZARTA R AH S C el e AT T At
ANZFFAIMAS ) B > FratE NEZ GO SE - HER EEEAPRraEA

227 Matthew Hale, George Wilson, Thomas Dogherty [1736], The History of the Pleas of the Crown: In
Two Volumes, vol. 1, p.513, London: In the Savoy.
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BT Ry Z IR A E - NI B ERFASEIC 0 Ry - B 52
HEPHEEILEE B T B A ZRA RS ) G EREREN RN F
Y o EREHIFABIEIRGERTH - BT s (8 20 2

AR RS B A TRV T = NBTERAIRE - fEEA TR
% RN AR M R R B2 - TSOR T 2 RERAVERRER TR A
Ay (Gewahrsamsbruch, “breaking possession”) FUZJ05E (HUST 5y ) F-ELAVST
8~ MM ANBUS BN 7% » BN R SR Ry A4 ™
HJLABSERAYR - TR R 2 1% » FEE TR I R B — (I Ra& R A
FlasHIUTE - FR T B AN Z ARG, BORTEIEES TRAR ) 25 -
B (RS _LHYP S T DUE B — TR BRI 1 T Bt A Z RS |
PR Ry THUSIT Ry BUMEE -~ FHEEAT R TTRIME - WS EERDE o
i \FFA 5 (“breaking possession”) AH{AYERME 2 - Ifi A2 2 HHEBLIRE A4l

LS -

——‘h}' Pﬁé_g" ﬁ"’ﬁ & 'Fpl;a‘;i/é"
BEmATE AN B AR - M — B LURESRE R R A&

%’L

TrURELEh S R SRR IRAERY > DU IREE B MR FRRT M &R - BE A HORE
FIREEAN SR A - Bl (—) BIREhEER T EY ) ¢ i S R R RE
FEERE BRRIRERG - (BE S WEIRIBE R n] g 7 - Al RASERHS -

228 George P. Fletcher, supra note 45 at 37-38.

229 p. Cramer, A. Eser, T. Lenckner, W. Stree (1976), Kommentar von Schonke-Schroder zum
Strafgesetzbuch, 18th edition, §242, notes 28, 29, at 1404-1405. (as cited in George P. Fletcher, supra
note 45 at 38.)

230 George P. Fletcher, supra note 45 at 38-39.

84

d0i:10.6342/NTU201602399



EETREIRE (5566 fik - T REAEIEE » MR EEY) - AEEZ HEY) 0 16
KITHEE » R NEIEZ By o o 56 67 R ¢ T RRENEE o RRIRFTERBE SN
Ve o) WEARKEMERGH - (Z) Widkwe T4k EhE - Pl EREs
(FETHER (People v. Ashworth, [1927] 220 App. Div. 498, 222 N.Y.S. 24) - ZE A
JHERI RS RF G ILE] 1968 4 (FEAIEE) 1Y THME ) B KNS -
(=) —f&iiE A e HEvE ks -

FEEILEE Ry T MERIER R R R ey - B RS IR R —(E R B =L
ENRRZ — - 828 E—{EH a0 R T se M e —F e bR A S ENRL A
FENERZ DT Ry R s JRFT ORaE

HIRNIRE LR | FrAYIRRHIAE

(the interest in holding the object) ?iEE "¥Fa AR EBHIEE |, (the value of the
object) ? AIFEHKRTR/DEVRE.Cy o 22 WifEAH Ve RS SErra A A » (HERE
% E R EOEk EEVE B —Fet i o USRS e Ry A 23 .

(56071 7 @558 “R45 ) I8 4 303 I UUp e+ A5

ooV ABA HMpE o Bni AL P AT R e T AT

(%60 ) Fpe ka4 % — 2 &% (chit) stk &8 #rg & ad Pl %

B+ - B2 EFp 2 B i o JRIF2 P TR ERTEE HET A

231 George P. Fletcher, supra note 45 at 39-40.
22 [z=flH ) BIE4n THIE AT | (Sparbuch-fall) - Judgment of the Supreme Court, May 1,
1884, 10 RGSt. 369.
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oot g D P o X FP I it o T AT FABA S iR a

[Z6)- ] a0 ebiz ts > LA QFHY LT D RA BjchEg - Law
B4 e bl o d T d0g F G BA o B EAY - Bl gt o 2§
LI S R S PR L S T R Tk e

[H60~] P QR BEFPa e & v P £ Fam P iiEdEeg =
L0 A4 o 7 A F FIE AT #0 4 2 g i 2P0

(o4 ] P P2 - 2373 > BREHR2BE P FTHFRET R -7 AL

FEABAL AD S 2T % 20?

BT SR AR T - N ERI A E AT R B Z Tk KB fE
NPEZBOE ) - WA GEOIETE - AR RE [EHL]) FHEET > TRA

HiEZY) (inthe very item taken) - [IRELEGE ZIMHBIRVEE (asset) - IRFE#E
HRRRI Rt - B (BN ] U ZE R [Z=A1E ] - Z ey sst - B8
SEERAT R ¢ B R T LS T B EE S B Regina v. Holloway®" o ZRZEHI#
HEEEFK NIRRT HIEIY B R M e L AU e - F—K
#E Holloway fi¢/e EHY B f B St BUE — L E4LH FRYBIWIRZ - RFETMTEFE
CHISFEIRR TSGR LIS IR - AZEAVFTA A B G R & 2 IR R Es

23 [ ZfN]) RG] FEE R AR 2/ Ve R © Judgment of the Supreme Court,
February 23, 1893, 24 RGSt. 22 (& AR E¢IrJE3E ) 5 Judgment of the Supreme Court, February 19,
1907, 40 RGSt. 10 (Y ARII#EESE) »

234 Judgment of the High State Court (Oberlandesgericht) in Hamm, March 26, 1964, 1964 NJW 1427.
2% Judgment of the High State Court (Oberlandesgericht) in Bavaria, August 5, 1960, 1960 Bay. OLGSt.
187.

2% Judgment of the High State Court (Oberlandesgericht) in Celle, March 16, 1967, 1967 NJW 1921.

237 [1848] 169 Eng Rep 285
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JU - Baron Parke JEETEHIH PR T EARGHBETRNTREER | NBEMEA
FEAEIERIRR I AT By N\ SERZIC ~ #2545 (“take entire dominion over the
object”) RZ{4 - M ¥ Holloway pRITRER - iE(EZFRBUE "1 NS
HIEFTAREAMESZE |, (“to deprive the owner wholly of his property” ) | o #4515t
=AY AETYIE - USRI ES Z®M - EEBRIRY - EAFRERE
BRI

NFIFEAFRELUR R 22~y T MBI 2808 ) HUER » SR
[ETREER A] L) - 28 (e Ze b 23RATZ A A — 2y R AE - DL [ZEAI/\] A%
ERB > WEHGE AR R TIRETHCOHA - et e % - e
MZFIE—rEE LRSI EE R R - BBV EZGROIEETE
R N ERREG G - HAEW I BRI EBIEG A SR - SR IRGHY - 240
1T R NEAEHEUE AJ S Z M B TS ER E M BRI e (a0 [FA1/\] AJ%EZERE
5 AR NEEAAKERRAEAMENECE ) A BOLREERE - #iEpdge
B > FERHUAN S E— RIS A2 etk R > BRI - HEE
A E e RIS EEHER] Regina v. Holloway (&5 - 5¢/8 %5 Holloway ZEf#
TRUSEWIEE R TR EMINESRE LAVERE T g SEEE R IR IR
BIEE VAL > WEESREVINEGH CEDT » Xt GO EE IS
# - [FPI\] ATEEE T B IE R R E E

g&t

A EERL > 0[5 Holloway ZEiYfE FHIFRFE
JEZ A B g -

238 [1848] 169 Eng Rep 285 at 287.
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$oP KRESEGE I TRIHES & TR ERH

bR OISR T R SURR LR AW (1 G AH R Ze RV SR o 5 —(E AR
"ERSHEEG ,  (Substanztheorie) % 1 FEEFEHVEBEIEMRTERIA Y L FEE RN 2 F
FROAMHIEE o ST Ryt AE 2 B B S B A A BRI A R 2 (5 » MBS0
HEY - TAFTAREARTIAL B R 2% - FR2ET R RIEZGAEE TFrAfE O
fE) 3w, (Eigentumstheorie) ¥ RyiaE - EfeS& Mk Ie L MM ER BAGHY -
39 EIRATAMES KAE (support a claim of ownership) 247 ** - EESHERG R E R
HIEST B FTA HE A DYELBERAE (total wealth ) FEAEHUSZEE » HEBUESFIAREA Y
BREMBGEERAY) > HIEE NZYHESSGIAREAN - W& IIREESE - B2
& R ATA A ZYHGE - BIES R ATARE SR E LR - IR am A
FEZSE - 18I > TR AZEIE A (self-enrichment) A EEE - EHEAEIT R
NATEHERTARE AN EY 2 TRCSEE R SOR - th— R T RAsR R
BRI 24 o

"ERGHER ) AYRIRAER AL Holloway B [ (1] RILEZE TRz oAy
J& o THA R Z B M S S8 —(E R - T E{EREER ,  (Sachwerttheorie) 2% :
R SEIERZ I IREY) Z AT AT N RN ZEIRE ST R B2y &R £185% (economic
loss) - EEAYANZEAYINYLICEERER - MEYIHEGEREOR BB - ERREESE

239 See, e.g., P. Cramer, A. Eser, T. Lenckner, W. Stree, supra note 229 at 1408; Maurach, R. (1969),
Deutsches Strafrecht: Besonderer Teil (4th ed.), at 209-210, Karlsruhe: Verlag C.F. Muller; Hans Welzel,
supra note 183 at 341. (as cited in George P. Fletcher, supra note 45 at 38.)

240 HaHgsE (2006) 0 FijfEsE 6 > H 152-156 -

241 Albin Eser [1976], Strafrecht IV, 2nd edition, p.39-41 (as cited in George P. Fletcher, supra note 45 at
42.)

242 George P. Fletcher, supra note 45 at 42.

243 p. Cramer, A. Eser, T. Lenckner, W. Stree, supra note 229 at note 55. (as cited in George P. Fletcher,
supra note 45 at 42.)
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F 8 T DEAEEEM  E2&REA BB ) iMEUSEE - Latig T (EZ=E] -
Holloway ZZiY1T fy A& B] AR I REESERY - (HE A2 A UL EF BN E
2 o TRt — T EOE ([E(E) B, (“economic theory” ) FREIFAEFEIIEHS - L

AT HIRE S FRE S R W A48 7RI URHESR » 220 Holloway ZERIEER
TR VAR MEE - &2 0 kil R IER LR 1968 &£ (FEEIRE)
P 251G Holloway ZERJFA - I AR AE {8l e £ — -t AC AR S B AR
IR B TenZ 1 (BB —HE) 1 B E A3t - FRE IR AamRaL T FF

gy HEGEHEETS MM EZEER - NI A RSBl A & 85
BREY TR 2

EELEI B AN RS TR AT — R E AT © A B ARG
ZAT Ry INEROK AT » AR A FHZ B ENEUE - B E R AZY)
(Furtum usus ) NEFEEUREZ TRAVEIE A ( AERMIAZS N EZAL) - HAlsE
TLAEBHESS 2480 firz T ARRESE BN 508 T H SIS E SR, (Unbefugter
Gebrauch eines Fahrzeugs, Unlawful taking of a motor-vehicle or bicycle) - AifH#z >
NMEBDEA —ER FERVRFE - (SRR SRR TR R SRR Bk - (EERE ]
DIMEHE 2 - 1871 0y ((TEEIRAM) FEREEFREUT S FRE 2y " appropriation |
(Zueignung) HYIUSE (EEABEFRHR G I EE AT - TR FEAI R
A ~ BUSMERRIZEU0IE 2 - I H W ENDIERR TR A N A B U A 72 2 B

244 Albin Eser, supra note 241 at 39. (as cited in George P. Fletcher, supra note 45 at 42.)
245 George P. Fletcher, supra note 45 at 43.
246 Hans Welzel, supra note 183 at 339. (as cited in George P. Fletcher [2000], supra note 45 at 44.)
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% (intent wrongfully to appropriate) - % S7E# LB T % (appropriation -
Zueignung) TTIEAE A GHHIEE (deprivation) » FL4s T /E £ S22 FRESE %
B AR L B 2 S (G © FRVR 0 AT LA DA T R (R I o A FE
F TR -

R T AEE RS FREM S —EREH " RINENRARE ) RFABERIE
38 - RAIFIEATA AR T HVERGE HTYMNREE RAVEDR © BELHEIE LA -
A EERRRAREEE > mEAARE B EER (BEERAR) K
T WIRRLES 223.2 R AR 2230 iR > REFEERAHEZEEME M A Z BE
Jit DA AR (“exercise unlawful control over the movable property of another with
the purpose to deprive him thereof”) - HErfr " I8 | FHEH@)E OB B ERY T 25
4y (appropriation of a major portion of its economic value ) - 25 —f&HI|FH<E] 1968 F

(FEEIEL) Pt - S5 ARE AN ZHER] > DIFTARE A Z 3t B &R 8
7E (REZEF 6 RE LIH)  JEEAETRAWNERITE - REAETE A
EHY (assumption of the rights of an owner) BIiZ &= » FamA MUK HIEE - 2
W TR s A IR A AR A DA -

AL RAE - FEFANE - RBEFFILET » BTRARN—E » HEEE
FREBUZ b IRRIEHYHIEA P EZE - H—{EI0 TR E G GBS EE S5 — (IR
AURRAE - TERZR T HEEN K AKIE | FEEREWOERIEIR 3R E > RILEORR%
FREMERE FE - (ERRIUTE 2 e T AR 2% -

AT FISEE  ARREIT R BZEBIFRHY T conversion | BRI FTATE ARERIVEE LB ENE
== » Nappropriation | AV EBAIERE BBEIT » & © George P. Fletcher, supra note 45 at 45.
248 George P. Fletcher, supra note 45 at 45-46.
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i R Ry TR AR EI A G DLE A RN - MR A e R e R IR
REFREHNARREEIRE » Bz 1] DUEA—RIVECR - B 0 REIRFTERIEE
iR MLIMESR R AU HIEE ) B0E T ITARE AR 25, - T ke
FZHOE BN IIRER FEAIARLE o BUEE BRI R FRBIR T - bl A (EZE
o BT R ABRILFEE IRV - £ (EEHDAR) T - ISR - o
i ANBVEE T > BRE T RIS 2 S, (“taking with a purpose to deprive” )
TR RE R I o RO RATRER Ry - HIBAVIE G —— B @ E SR E A L2805y
—HER T hEN R E R AT © BUSEEE HEE - ez EhE 2 15 EE

IR EIE © NItE > REER " #IE ) AU T rI T AP A R AT ORISR

249

FREEZSN > FEEUEARIARRE G IR (theft) 1A EAHAMMEE - Hlan > a0k
TETR AT T8, (assume - FHL ~ fEHD) FrARENZRER] 2 18H - AfaR(E
THCE ) ZF o JRR 1968 £F (FEEIRE) 556 1REE 1A T AR A ZRER] > Bk
7T HCZY) R N Z B ) A SRR Ryfe] 2 42 Holloway 25~ [ZE617X] T
AR - [EOIT] LTS TR AERALUREEAIEEZER -
MATFE 1968 4 (FEEIRE) 56 6 RS LIAAVES © S5—J7m > [FEHI/\] mEEx
HT R NHIRZE [RIASS 6 fR56 1 THAVEUS 2 » NILREE 1968 £ (FE@IREL) HIRE
AEERRILRED  fam CAGR - MEZRATATFTAL - Holloway Z£81 [ZEHII/\] RISEZERIZE

P AREEHIAE > [HEAE 1968 - (FEEIRE) HUFEERIE N &2 FRIEER

250

249 George P. Fletcher, supra note 45 at 46.
250 George P. Fletcher, supra note 45 at 46-47.
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e AR G A A [ZEAR] EEAHEE - S—RHR T A SRR
»h B RANTE R REE FRV RO 2 RAHUSAIERIT Ry » AR
(exploit) il A\ WA Fs B CLEl A > B RABRHL 2 » 55 N RAERE SR T &ORE
{EHER ) AUREESAIG] - FER T RAHEIENSOREE ) MAUSEIE - BN E5E
IR TS o ATEAVER EETAREAER (RG] e e [EpIE] #Fx
ORPEFEHIR o 1BF T AN DIMEY > AR LR BRI T THEET A
WARER AR AN — R o it ABhZE ) WYIRAN - B TRE O EZwE [FRAE]
iR i ABIEESC L RAVIEIY 7 SesiAbeht 1964 305 - HIeiyiT R AL REE

(EEASETT R FE PR RAR T RE LR DA - R R e o & BRI HL - 171
FAl > TEORHEE ) BT EATARE AR ) It T RER A - 7F [FEHIH]
FRZT  EEE AR (Reichsgericht) FIT R NIRTE 27 o b—HI 2 24t
AT o PREL TIEREMERRR ) AVERERL S TR FTERIREE R AREA « il
FEEEBENIIL— I R (EEEIRAT 1986 FEIEETEE 263a fik *° T fEtE (IS

358 , (Computerbetrug, Computer fraud ) 2% » (B LIS GRS

251 Judgment of February 23, 1893, 24 RGSt. 22.

252 Judgment of February 19, 1897, 40 RFSt. 10.

253 «“jt suffices for a wrongful appropriation that the actor intends to exploit another’s personal property
and thus to use it to one’s own benefit.” Judgment of February 19, 1897, 40 RFSt. 10 at13.

254 Judgment of the High State Court (Oberlandesgericht) in Bavaria, August 5, 1960, 1960 Bay. OLGSt.
187.

255 Judgment of the High State Court (Oberlandesgericht) in Hamm, March 26, 1964, 1964 NJW 1427.
2% Resolution of January 21, 1964, 19 BGHSt. 387.

257 Judgment of May 1, 1884, 10 RGSt. 369.

2% StGB §263a (1) Wer in der Absicht, sich oder einem Dritten einen rechtswidrigen Vermdgensvorteil
zu verschaffen, das Vermdgen eines anderen dadurch beschadigt, dai3 er das Ergebnis eines
Datenverarbeitungsvorgangs durch unrichtige Gestaltung des Programms, durch Verwendung unrichtiger
oder unvollstandiger Daten, durch unbefugte Verwendung von Daten oder sonst durch unbefugte
Einwirkung auf den Ablauf beeinfluBRt, wird mit Freiheitsstrafe bis zu finf Jahren oder mit Geldstrafe
bestraft...
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BRI SR HIE A 8RS EAS Y TR EDE - fEpR T T DURTHCE T Ky E AT HL
fSEhEE ) ARG (B0 [ZE=E0) FEFE) - EERE - BT - FEZY)
BAGHBNE - BIEEVIT R ARUSHHAARSE - MBS 2 MnEIERER T

FEIERVAORRE ) o AL EEUABIRBEE IR R E At A ZY) (Furtum
usus) ZIEFH o ZAMMITE 1967 FEH—(E LamARr R e 20 T SO EETEG | AVERE
ERLGEAECEM S 23R - MHEHY - B T DU EE R A HAVImEUS 82 ) HP -
il A EGE N G 2P0 E BREA IR - B (FEEIRE) thiriR<FHIILE B4
7 Regina v. Feely* 1 » & B im e ARV E R - (A FHIRIGEFEUER &
TR IRAVA FRHA L 25 EHERY - SERGRELIATT R iE IR R RE SERIHBEE T T A
H T ARBFTEREANZIEN - R E C YRR T AR BIECE - R
B (O] SERVERE - 1T AR BB AR EE AEERE T (to

dispose of ) FZAE -

BB HIEEESE I ITEE R - (E1STRRNYE IR T RIS TR 2 E
" Appropriation ; SR EAVIZE o (IS EAHEIARYILYE o BT T BIEITT R A
AERALREZSE > ABRIREEECEAEEN o EZBIETR - FRFER A PR
LB EREINILE - RHEOERE(E R R SRR PTG - 1 B EME AR B & SERY
PAEERE S TR R R 2 - BTNy - I AT RS TR L IR 1

" Appropriation | R4 —  MHEIHVSE RS M TRE S S A AE S35 Ah 2

259 Judgment of the High State Court (Oberlandesgericht) in Celle, March 16, 1967, 1967 NJW 1921, £
E R RN E R B AR EE D - B it A 2% - B T (E %8 (Furtum usus) » #EDL
&4y Albin Eser, supra note 241 at 44-45. (as cited in George P. Fletcher, supra note 45 at 48.)

260 [1973] 2 WLR 201

%61 George P. Fletcher, supra note 45 at 49.
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Fo9 FREL TAAHEL AMAEL R

¥ - & #Hzaha ¥ d —specific intent

TR o SRR T R B OIERAEREA] AT R AT R E E
B 2 TERE Y (attributable ) 2% o SEERARY " Mens Rea | J2& 5 TR ELFRFTAME
BEFSREZ TEINE - BRTHE - B%  TEEEIT R ANER RIFREE

DA KRB EZNE S SR s by T A RN B TEEIRL, 0 BE
FESEE N FEIZE(: 2 - Mens Rea (NAAUKE IR - MEATT R ASEEEIE CAEMTEE -
HIRERTIR R » A Gl R B B R E T R MEZ B E (T 2 -

MHEELE EAE M ERATEORN BB 7y RUUE £ =g« (—) B#%
#E (directintention) - —fiifI = AR LA intention —gaIMIL AR E F direct 2
oblique [ - ¥ &5 direct intention ; (=) RFEHUEECRLECE (oblique
intention) (=) AwlakiEL (recklessness) ; (VU) fEFIERIALBGEE AR
(negligence) < B T /DR TRESRET R A TR T BASE A (strict liability ) U
FEZ AN » S TEFTEOREY T e (RPN SARERIL - SRt E &8
&) 0 AR FERE T &

202 fo[gl#E (2004) - FiffEsE 10 » H 394 -

263 \Wells, Celia & Quick, Oliver [2010], Reconstructing Criminal Law: Text and Materials, 4th edition,
p.114, New York: Cambridge University Press; Rollin M. Perkins [1939], A Rationale of Mens Rea,
Harvard Law Review, Vol. 52, No. 6, p.908.

4 Htk (ErnstBaling) ZUFERFEASHE - /2R = (EFSERHETT Rd & RIUTRIT R + LIBRCE
frEME 28EM 3 ARN - HP R EAA RRHECY « PHnEE  TAAZERERERE
PR R o B AR (1999) - (EEhfhayLAEAR) - H 281-282 - =L ¢ JThd -

265 Andrew Ashworth [2006], Principles of Criminal Law, 5th edition, p.158, Oxford University Press.
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BB S T reckless | B T negligent ;| —EE 2 &R ¢ Treckless | A by MEg
o E L o fEESREEREENAE - SRR E - (HEEREFEE A RS
BRI R —(EEREEEZ AET R AR TG BNVERT R (FEEHE
b)) o BPARIRES R EREDNESS 14 (5 2 JHAY T Asiaik ) - TS EE (1
FEBL) 5 2.2 {&&(c) - " Recklessly: A person acts recklessly with respect to a material

element of an offense when he consciously disregards a substantial and unjustifiable risk

that the material element exists or will result from his conduct. The risk must be of such a
nature and degree that, considering the nature and purpose of the actor's conduct and the

circumstances known to him, its disregard involves a gross deviation from the standard of

conduct that a law-abiding person would observe in the actor's situation. ; ; £}

"negligent ; AR "R, - 5 —(EEMEE AMRBAFREZEEERTRA
FEFEEH - BREAS 14 (6 LIEN T RaA% 0L TSR
(d) : T Negligently: A person acts negligently with respect to a material element of an

offense when he should be aware of a substantial and unjustifiable risk that the material

element exists or will result from his conduct. The risk must be of such a nature and degree

that the actor’s failure to perceive it, considering the nature and purpose of his conduct and

the circumstances known to him, involves a gross deviation from the standard of care that a

reasonable person would observe in the actor's situation. | FEIRFEE A RTE R &E

IERER > PlanEEtEl S OEE AR GG E LA EREM A ERNEIEH
FRERHELRZ N ELRDUA IR IR B ) e - LUESE © 5 R R BRI RarsE
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e PlanErstanFEATRE SR - SRR MEESRHy TR BT ) Wi S (SN
DL o AR E Rl R R Mt SRR U T2 AN SRR AT %

RAFNECE Cintent) WV FEMLE » Al intent B T EAHE | (basic/general
intent) o HEEE FSEA TEEHE , (specificintent) ~ T YELEAVELEE |, (ulterior
intention ) FYMES: ©

PR T REARE ) - BT RNEBR—EEAREELNTE - BEILRTE
A SR DAEEIHTT s NRIEIT Ry Z B RMA 508 - AAMEHLSREEHE "
ERCE ) B TRERGE ) AR REAEM B —UFRT KM (“more than the

intentional doing of the actus reus itself”) - fE{T AIF AR EEN Sk B E

AIEIRGE SR SR 207 « IR (TACUEERH) - TRERE ) BT E IR
THEHEE IEE TR E N ) PEEATEORNY TRIR T, -
W TRPERUE ) BLAIZE Ry TR Dobb Z£ 2% » AR T — VT AT RiTANAA
B 0 REESMELEE - MAEREE AMAFEE 802 B REx AR
HATRIMSET - il B A BSR4 drfahy - AR A —EE - BUE
(wanton) ffl \JELRHYEEIT Ry » SURIIASERICZ 3k § B2 RS e A EiE
A AERBEZ 120 N ESE (felony) FYEE - BCRFFEREIE (burglary ) 2 24
MARRIIR AR - et - R & IR T AABUEIUSE ;. (general intent

crime) » R 7 A B A T AT B A BT (RS - TR

20 BISEE TSR 0 R REERIT4 (2004) 0 FifEsE 23 0 H 377

%7 Randall S. Abate, Dayna E. Mancuso [2001], It’s All About What You Know: The Specific Intent
Standard Should Govern Knowing'Violations of the Clean Water Act, p.304-305, 9 N.Y.U. Envtl. L.J.
268 “The intent to accomplish the precise criminal act that one is later chardged with.” Black’s Law
Dictionary, 814 (7th ed. 1999)

269 [1770] 2 EAST PC 513
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TERs TRIERUEINIE ,  (specific intent crime) - #2277 i 6 B 5 AR AE I ALE
JEZBIL NESE

IRy (FEEHNERL) RERTERERY BB B ak » (CRE FIEGsr mll A
purpose ~ knowledge -~ recklessness ~ negligence ~ strict liability - £ United States v.
Bailey?"°rft » FyEli#or > T purpose ; REYATEE G EEFH TRERGE ) W

"knowledge | A& R&VEIE " FEAHE | -

"RPEBUR ) ARSI - SR - BILEE T R LTRIT R E Ky e
B JRTEEEEEEL 2SN AN —EEREN FEILE - EoHD IR
ks o 4 > 1861 4F (2L A TEE)  (Offences Against the Person Act, 1861) &5
18 {EENA IE—HE 27t o DIE Ay B oki% (assault with intent to murder) 5
Bl = B2 A EAEIVEE » 17/ AR BER e AR (murder) » {HZ S
TLE RSB R » RITT R ANVEA —i N2 FiERUE (a specific intent to
kill) < #HHA TEG - 58E -~ RIS FERALUMIRGE - N2 PABILASE 272 -
AL ARSI EERIUIRM S - T ORSERIUSE ) FTOVHEA RO HIR
fE - R5EEUESE (inchoate offenses) - SIIAIAZIE (attempt) ~ FEEESE

(conspiracy ) FTZEREY TRPERUE | 27« RSN EAEAR I THILTRT R ZA -

270 [1980] 444 U.S. 394 at 405-406.

211 U.K. Offences Against the Person Act, 1861. §18 Shooting or attempting to shoot, or wounding with
intent to do grievous bodily harm: “Whosoever shall unlawfully and maliciously by any means
whatsoever wound or cause any grievous bodily harm to any person, . . . with intent, . . .to do some.. . .
grievous bodily harm to any person, or with intent to resist or prevent the lawful apprehension or detainer
of any person, shall be guilty of felony, and being convicted thereof shall be liable . . . to be kept in penal
servitude for life .. .”

272 Rollin M. Perkins, supra note 263 at 924.

2% fofghEE (2004) > AifEEE 10 0 H 420-423 -
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&k TERIWIHIER o BEPAMEILTRRER Z BT M A ED A RE AR (2 (LR =TT
Fo > BCEIERRET - DAFEE— A ERY LSS FATEE -

NI - BEEE EAU TRt BaAiie e © 55— JUIB{T A (ActusReus) - 55" 1T
Ty BlGH R FEIHI RS RAIfA: (Causation) - 55= - A3 (Culpability) - AEATERE
ZEBEIIR (MensRea) - 550U - JiktSE R 2 AFE (PHAEZE - BERETT ~ HHFF
AEEME) -

Hep TRPERCE ) B OERCEE B RS EE TRy TR B,
R (intent) HYRPATETY - EHEDE BEK TRIERCE ) BUEE =8 —ilR
o IEIRF E R HREEEEHZ BT - HRERESEN TRHESE ) BEFAZE
MHEEE RN o IR AR E A AR & AR A BEIR e T R A Z

"RPERUE ) o BRIERIEIER THEE ) ZRAIRE (BIIPL T By 1968 £ (78
WIRE) B ) » GRIRREEEHEETRARE TRERGE L 2™ - 1 1968 F (78
WIRE) B LIRS LIAMY "ok AHIBEM A E 2 BUE ) B TR ERCR ) )

POk TARAYUER AMBL &L PP B2

e 1968 £ (FEEIRE) & L IREDK T AAHEMAMEZHE, - #5TAA
AR E CIRE — A 55 B 50 7 -

£ Rex v. Holloway®"®rh1 » # S HUEM A 2 A8 HGEEE TI9AB/RCH ~ BECH

L 2B E SR © State v. South® " » BHERIBEEREHAANZEE » &

274 Rollin M. Perkins, supra note 262 at 925.

215 U.K. Theft Act, 1968. 81 (1) A person is guilty of theft if he dishonestly appropriates property
belonging to another with the intention of permanently depriving the other of it...

276 [1833] 172 Eng Rep 1082

217 [1859] 28 NJL 28
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e BB CHTA ~ FTH > RIZASE © 5990 » TEABGE R o AR R T
58 L5 2 B o 7F Rex v. Cabbage?™Ht » #4455 TR N 28 Z S M 7B s
US> - BRIZASE + Reginav. Jones® 't » Wit b T H B2yl M M EE
HUSHE > TNEJE - 1&1° 1916 4F (REEIRL) (BRI EZRI UL -

55 1968 fF (FEETEEL) 55 6 16 ORLE - FEuBIE TIT R ABHEER "R
HITMAFAMEZHE ) -

(—) MRS A ISR @ (BEG M A ZERMA RS B O Y — AR
ANBFEEZ# 2 (intention is to treat the thing as his own to dispose of regardless of the
other’s rights) - BUZEH N 2 YHE EHE IR - MR EEE a2 Rz Y EE]
PRREGESGER T © B0 > 7R AR EEHUERR - DIATARE AT $8sa (T M) imn B
riaERE Y - AR T IEYEE AT, (the “ransom principle”, the “buy back
principle”) ZEAHCENT - N E R ARTAREN a] DU EI A 2 (8 F 2dr A I L

> 40 Regina v. Hall*th » #2558 8 T I e B EERVEIYIBE B AUE » FRFHHE
KETEHEZ (RETFTAN) BEE 5 Ifi1E Regina v. Scott®® 1 » #5875k
TREPEIE N YRS RRAGE - AMERR R ZKIR#E (refund) - Hall Bl Scott Bl 7E Rypliar

278 11815] 168 Eng Rep 809

279 11846] 169 Eng Rep 205

280 U.K. Theft Act, 1968. 86 With the intention of permanently depriving the other of it.

(1) A person appropriating property belonging to another without meaning the other permanently to lose
the thing itself is nevertheless to be regarded as having the intention of permanently depriving the other of
it if his intention is to treat the thing as his own to dispose of regardless of the other’s rights; and a
borrowing or lending of it may amount to so treating it if, but only if, the borrowing or lending is for a
period and in circumstances making it equivalent to an outright taking or disposal.

(2) Without prejudice to the generality of subsection (1) above, where a person, having possession or
control (lawfully or not) of property belonging to another, parts with the property under a condition as to
its return which he may not be able to perform, this (if done for purposes of his own and without the
other’s authority) amounts to treating the property as his own to dispose of regardless of the other’s rights.
281 Michael Allen, supra note 127 at 469; Edward Phillips, Charlotte Walsh and Paul Dobson [2001], Law
Relating to Theft, p.113-117, London: Cavendish Publishing Limited.

282 11849] 1 Den 381, 169 ER 291

283 11987] Crim LR 235
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BEVETE - TR B o AR — E R » 3 E B 2 A U B E SR
Sy -

(=) EoERIE ARSI AR > 36 EL % T (B H 69 ELoR e
ST AE AR TE SR 2 (to dispose of ) SZBAEE « B » 175 AR A2
FRHEE > RGP N B 7 PR DA RS  AIE RS B a2
s R A - BT B A K A TR A B 2 0 SRR A
NIEER S FEHE B0 > BIHGR B B LRI -

JERT BT A PRI R [RAANVAZRE (The narrow approach ) ZRE1E " 7k ASHIBE At AN
MR, (UHRZ "HE5r ) (todispose of) 2232) ¥ - {Jl41 » Reginav. Warner®**tf
S R R A - TRZAARTA 2 TREMAGE - ETAE ANRE 2 1% >
RN T R FE e TR RGeS - W S8 TR AR T BT — (B N AR 3
BT TiKE T EAE - A E R E > 2517 R AAEEREH (indefinitely ) *S(RAS
7 M A BER I REE IR - AAEt% FaR AR ARERIA SEAR - & maE -

1 Regina v. Lloyd, Bhuee & Ali*®1 » JERTHY 1968 47 (FEETRE) 55 6 RS 1
TATE BEPRHUBAS SR E © #es Lloyd 22l 2 i & - At 5% (08 5 HARE P e
CEIEG R SRR EHE - XT45 Bhuee & Ali > Bhuee & Ali DL By H 1Y #ETTIE
EBHZ % - RIBEESS Lloyd - FH Lloyd [REoRZE®E Z BB GEREN &b - Ak
RS T REAKARBEZBUR ) MRS B AT - ke a5 B R 5 T
HHE - Wit L o EIREHERN - 1968 4 (FEETEE) 5 6 (RS 1 THIRELRANY

284 [1970] 55 Cr App R 93

2 EBEEFRER Tindefinitely ; (GRIEEAH) —38 » (EASCEE FslER% 5 DS ERY
"permanetly | (7K AHY) B2 Ry IEHE -

285 [1985] QB 829
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MBS E AR AT R BIECE R YA ZHUE DL BRI &
HRAR I - (EREE(E(E |, (all the goodness, virtue and practical value to be taken from the
goods) Syt o Kt - 2k TEH L, 2B THGE ) [FE6 - DEEEEE o AE
TG UL FE AR EUHE FIAIREE N oRE - e MR B G 4G B
B HERNKE " ARAHEMAMESE 2 TRy - NIEASCHINAENESE
& BB DG EARZE SR T &M, (borrow) EESZBGIMEAIEE 6 FR55 1 HR
BE o WE MBS ELE 2 JT AR TR © B RN EFEEAE 6 R 1 AR S
IR ? Wit - AN R AR T -

£ Regina v. Cahill?®"rfr » JEBEEE Ry » BAABHETSEHY AR A5 B At A 2 e

(ARZEF ReRaE) - MR EESEHE (getridof, sell) - 1£55 6 &35 1 T4

iz

"BRSY ) HEEZ AN RO REESE -

MY - el Ry B PRIV S Ry TR %R (The wide approach) HYETINA %
{E - {FI%17E DPP v. Lavender®®rft » {458 i s & MSFHRBR R 8H = Wi R THGE - K
PIHAE R AR R - AR R iiis 1968 4 (FEAIEE) 25 6 RS 100 » #ERA
KA R« HsHT RSP A RN 2 B S R0y - JARE R R
HGERWEC (RERLR) RENTTE  2RPIEFERECZAYIRES - &
3 TRy, (todispose of ) PREVEZSHVERAR » (HHEMEZEE "R, (dealing
with) -

Chan Man-sin v. A.G. for Hong Kong®*d » F3f AR AT Z &5t » By THEAHEIH

WHESRT TR AR » REMHER AT > NILGEETTEZ (theft) - EafFaET

287 [1993] Crim LR 141
288 [1994] Crim LR 297
289 [1988] 1 WLR 196
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i FE5R (—) BRAAEAT—ZR TN A RER SR B A iERT 2 %% (honour aforged
cheque) - TESER RSN 2 (SR THIA B EHEIR SRR - SUtey7T Rl
% &5 & HL (appropriate) - () AT Rl A EAEIRMALEAL - R 2A
H ~ fBHY (assume) $RITIRFEATAA (BIAE) - (=) AFETFRECHENRE
0L HEEE RIDSAWHE » BE A R AHE R - AR e 3
RTT R ANFE B R L5 BIREINEZ &7 -

7£ Regina v. Morris 2 1% » B ER0 REETT R ARFRIA ERBFTA R 2 2 5
> (ERRFATAEREARE—FRERIRITT o A HAEARZE T DIHERD » JERER R BERUT R iR
PRHERAE A B oA st (legally efficacious) fEHY - 463% & A L HYERHY
(appropriate) ° 2R @ BIES SR AE BREY (legal nullity) AR 522E558
WIEZ BT o B EAHELE - IR R - B E ARGOR LRL - 175
NTRRIRERIL R » 12 R R A R IR S FEAH R A E e E AV A HIE 48
A 20 o

AiTitey Regina v. Scott 7R Fs—fEl{FIT- - #e R s N HY B B AU 12 2K IR §%
(refund) 21T Rsiezs 1968 fF (FEAETEL) £ 6 RFE LHY "k AHE, ~ &
ﬁJ o

7F Regina v. Marshall, Coombes & Eren®*h » 3 {2t SA B R UG AR B Y
TS SRS - Wi HE T - B Rt A MmOt E - ¥
HEAKIAHEZHCE - W HF " 2O E ) (MBS P S BT - s
it WERFERAGETIRIONE CREMEARIEW - 3 B2 2 (B E R
PEEEE R I B ES T THE 2 (BEAEIE) - LG A AR A KB B - HEH > T

29 Edward Phillips, Charlotte Walsh, Paul Dobson, supra note 281 at 52.
291 [1998] 2 Cr App R 282
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AT BN T EEE o KRR TP S EA T REFIE)E (chose in
action) - [MREFIEZE B« BAZ B T 2 23k N (payee) » U & UG < I 72
JEZ EEE TR - MIMMBOhETA » &R E IOt sEin A g - ik
e A SEAR - SRR S it AR - AR  EH O E — R 2 B
B BZE 1968 4F (FERIEA) 5B 6 R 135 - Mantell JAESH > T B0t =817
55 BRI BSOS B 2 ] - WS RIEZLATH BRI - H ol LURESTEs
SK#h{T (enforceable by action ) 5%#24Y - BHZHUE 1 1FAH MG [E A4 St 8ty (50 FH
SEERRER] © ROt sE T RIS B RR T RE RS 2 SR AN HAth ARS8
FHRZREE - E—RERIRI B AR VS & 2 IS5 (disregarded )« (It » Fip
S AEEREUS T HEF|E)ZE (chose inaction) FVEUAZ(ESEMEN o ILEZIZEFES
SR o RS S TR AA ERER B (chose inaction) - BI{EHIEHEE 2
BEFESE - R EmBOtE FrA A ES - RS 6 iR 1
He

TEREE TIREANESE0T Regina v. Velumyl®? o » b/ Ry /N EIRVEE S - RECHZRE
A Z PrbIEAGE 1,050 F8% 2 i o ety FRMAFTT BB RIB%GEE - HEE
HME » FEARAHBZHGE - FIREARER » &I TRR T SemiiGE | /Y
"RRARED R T RAEEWE | RIBAAAE] i B AR AR EREMATE o KEEE
BE (GREAMAICER) B » BREFEAPHUERHR SEAER o th— R
T BRI TIREBEY) ) (FSHER A AT SR - BEE S E(E EIhEE 7 2
EIHVE R - o] PSR EAE & Rt -

292 11989] Crim LR 299
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5 TERER R O R 2 I AR RE A — BT R AP RER - /E Reginav.
Atakpu and Abrahams®*r1 » 44 Atakpu £ Abrahams {7 72 B Fl| FH R S22l
B 2RI SR a4 B TR SEE 2 f (Dover ) #sfl - FRMIFIAYEEHL
TR R R R A E R HIE 5 RIS ATE BB « MR E T
AT REEEHMBEIS - A BERNIEARRE "R #—EE0V MaFrgE -
PE—HIAE =R - (—) BB ENTTREEENEEERE  FAgEsE
EERENERIIIUSE - () — B HE—mSIOUEETE - EBET RTETR
RINRESS 2 FE B HL (appropriate) - BLAZEMN S » /2 Gomez ZEWYEZPFIFE » (N A
JEBEEREUA/Z Morris Z Ffig (appropriation DUER A AR ERIR) - AIARZEW
HEIMEEERE SN E TSR "B, o (=) KEFBCTRN T EENE

%, (continuous theft) FYRHRE -

B BEEEEEFREORY DM A S ENRA , GREREZ R T
HfEE ) —RIMSARILEE - BEA LA ERECEZY) (inthe very
item taken) - [FFEAMEEUE Z PMHEARYEZE (asset) - (HEDTEEHYZE - PLUT WS
T & e el Ry RSV A (M SRR AR B A 2 2 SR T R I AR SE
(—) TR NITRALE 2 AR BRI A B sk 2 - 1 - R N2 BBEE R
HEHFRAERE - K ARENFREREAERE - ) 0 (2) TARAITR THE4E
ACEZENSAEME AN, - SETERFA M ZERM 2 BIRAL&EE "4
BRI ERIERAGE | IRE - BRSNS HAH TR o FIATRA 5 RIRAY

B SACE - HEIEEIE A R 2

293 [1994] QB 69
(i (2004) 0 AHERE 10 0 B 434-435 ; BTG 14 SR - BAEEILE (2004) A8
5 23 > H 361-362 ; Leonard Jason-Lloyd [1997], The Framework of Criminal Law, p.82-83, London:
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¥ HPUEMAENZFE

TG BE R EE A 2 JB5E (Offences Involving Temporary Deprivation) » S5[;7
DU CHRERALL) Rl > 55 223.9 frpa St T 18 B iR B sOB TA,
(Unauthorized Use of Automobiles and Other Vehicles ) 2% o [ifFZ£ERE T » BEZRIEH]
FEREE TRA HEMAMEZBE - REMAZ YRR NBE—
EEBISN o LIRS - BR T LAY 2006 4F (FEMIEEL) (HAESRRIRdETRS
RFPERY ) (SAIELEE ZSh > 1968 £ (FEGIRE) THIIUIRALIER TKA ) #IE
ANV EZ BB /pnE > HEAR T M A ERECERE -

B E EERER 20T - PINsLEd 1968 - (FEEITRE) 6 11 RIVIERUARH
EEY)HIE (Removal of articles from places open to the public) *° - fEHURE 3¢ >
TR ETEIEMAE ARG AZ YIS A RE 7y (RamE Ry T 2B EEY)
BCHAARER Ty - B R T 2BREIN B WGE < B e ) N AGEETER

Y]~ HAHRE Y - SR P A R R~ B WG () in 2 2 BB ek
HET B AN RE LIRS ESE ARG A Z TR 2 H0E > Bl

Frank Cass & Co. Ltd.

2% MPC §223.9: A person commits a misdemeanor if he operates another's automobile, airplane,
motorcycle, motorboat, or other motor-propelled vehicle without consent of the owner. It is an affirmative
defense to prosecution under this Section that the actor reasonably believed that the owner would have
consented to the operation had he known of it.

2% U.K. Theft Act, 1968. §11 (1) Subject to subsections (2) and (3) below, where the public have access
to a building in order to view the building or part of it, or a collection or part of a collection housed in it,
any person who without lawful authority removes from the building or its grounds the whole or part of
any article displayed or kept for display to the public in the building or that part of it or in its grounds
shall be guilty of an offence. For this purpose "collection™ includes a collection got together for a
temporary purpose, but references in this section to a collection do not apply to a collection made or
exhibited for the purpose of effecting sales or other commercial dealings...

...(3) A person does not commit an offence under this section if he believes that he has lawful authority
for the removal of the thing in question or that he would have it if the person entitled to give it knew of
the removal and the circumstances of it...
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(A A AHEM A EZEOE - T RATERTaE] (BRIFTRAMEHAEARE
PR P LIRS E L) an » SEsl A EZ NERIER B - RFRIEZES 11 (75 3

HI

A RRILATE)

AR > 1990 AR FHA » RREAATHE T B ALK S = i s Bl e e A DAYE R
FERL ~ G pERSACEERR (“joy-riding”) BEAAEE REL o WAEER T EZEIERT T AR
EAth RS NHSE C 2 1% B 22 2l il - 1992 4 - BB g 7 (IR T
H7%)  (Aggravated Vehicle-taking Act, 1992) - ffi7e 1968 - (FEzIEL) - T4

e SR DM 22 i DA S RIETARE T 27 - AHIIREE 12 k56 12A iR EERIRER

1968 4 (FEETEZE) 55 12 (RIEHUE THJE (Taking motor vehicle or other
conveyance without authority ) **° » 5 RESFTARE N FRECR HA & AR E - RitE
CZ A A Z SRR ER TR - T HMEERE, - FIEEREEERET
MAFEEZEA i 2 SRS AE - AT " ATAREA L - MRS 7 THE S EER LR
IS ek ~ IR ERE R (R A Z & TR Z A - 5390

i TR R R B Feus g (N BiRe b de) - HAARH—

297 Andrew Ashworth, supra note 265 at 383.

2% U.K. Theft Act, 1968. 812 (Revised)

(1) Subject to subsections (5) and (6) below, a person shall be guilty of an offence if, without having the
consent of the owner or other lawful authority, he takes any conveyance for his own or another’s use or,
knowing that any conveyance has been taken without such authority, drives it or allows himself to be
carried in or on it...

...(6) A person does not commit an offence under this section by anything done in the belief that he has
lawful authority to do it or that he would have the owner’s consent if the owner knew of his doing it and
the circumstances of it.

(7) For purposes of this section—(a) “conveyance” means any conveyance constructed or adapted for the
carriage of a person or persons whether by land, water or air, except that it does not include a conveyance
constructed or adapted for use only under the control of a person not carried in or on it, and “drive” shall
be construed accordingly; and (b) “owner”, in relation to a conveyance which is the subject of a hiring
agreement or hire-purchase agreement, means the person in possession of the conveyance under that
agreement.
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(EREAENZ ANFZERZ NIEER (R HEEE 5 ~ i At ~ iR
BB EREIEE ) W E N EETERN 2 -

17 1968 4 (FEEIRE) 2B 12A FRZINEZ A EHEHIE (Aggravated vehicle-
taking) - JZH1 1992 £ (HIEZHEFASCE T EEL) fiyeht 1968 &£ (FEHIRE) HUHAE
JE © ik 1968 4 (FEETRE) 5 12A R > I EHCEM TR A » EREHEZ

1l

Al > A MR B s ~ B A S BERMERE © (—) FEARREMA
SiFrfaba R - (Z) AREMEREFEREMAZE (=) mBRER=E
UEE SR BOR I LY M E 5 (V) BRIEe el - (HAFRTT A ABEsEH (—)

B BN ASEESMERS - SEEAAEIRLAT 5 () BhEH - &
R ANSEE S FEIRERF > (TR AANEHEA ~ H b~ BT 25 > JIARIZATE » A
i bR o SRR HER R EN E - (E AR R R BRVRE - HER
PORCETHRE R BAGRERIEEM S R o T IREEE |, R R S T A

29 BSOS YR - RHEERIT4 (2004) - FifEsE 23 0 H 392

300 U.K. Theft Act, 1968. 812A (1) Subject to subsection (3) below, a person is guilty of aggravated
taking of a vehicle if—(a) he commits an offence under section 12(1) above (in this section referred to as
a “basic offence”) in relation to a mechanically propelled vehicle; and (b) it is proved that, at any time
after the vehicle was unlawfully taken (whether by him or another) and before it was recovered, the
vehicle was driven, or injury or damage was caused, in one or more of the circumstances set out in
paragraphs (a) to (d) of subsection (2) below.

(2) The circumstances referred to in subsection (1)(b) above are—(a) that the vehicle was driven
dangerously on a road or other public place; (b) that, owing to the driving of the vehicle, an accident
occurred by which injury was caused to any person; (c) that, owing to the driving of the vehicle, an
accident occurred by which damage was caused to any property, other than the vehicle; (d) that damage
was caused to the vehicle.

(3) A person is not guilty of an offence under this section if he proves that, as regards any such proven
driving, injury or damage as is referred to in subsection (1)(b) above, either—(a) the driving, accident or
damage referred to in subsection (2) above occurred before he committed the basic offence; or (b) he was
neither in nor on nor in the immediate vicinity of the vehicle when that driving, accident or damage
occurred....

...(7) For the purposes of this section a vehicle is driven dangerously if— (a) it is driven in a way which
falls far below what would be expected of a competent and careful driver; and (b) it would be obvious to
a competent and careful driver that driving the vehicle in that way would be dangerous.

(8) For the purposes of this section a vehicle is recovered when it is restored to its owner or to other
lawful possession or custody; and in this subsection “owner” has the same meaning as in section 12
above.
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301 Andrew Ashworth, supra note 265 at 383-386.
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308 StGB §248b (1) Wer ein Kraftfahrzeug oder ein Fahrrad gegen den Willen des Berechtigten in
Gebrauch nimmt, wird mit Freiheitsstrafe bis zu drei Jahren oder mit Geldstrafe bestraft, wenn die Tat
nicht in anderen Vorschriften mit schwererer Strafe bedroht ist. (2) Der Versuch ist strafbar. (3) Die Tat
wird nur auf Antrag verfolgt. (4) Kraftfahrzeuge im Sinne dieser Vorschrift sind die Fahrzeuge, die durch
Maschinenkraft bewegt werden, Landkraftfahrzeuge nur insoweit, als sie nicht an Bahngleise gebunden
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% - B - mp3 ~ EEEATURRIE N REZ - BIAERBEEET A - TRE
[FEEREHE M 2 Vs (ERARYIEZ) Mm, - REEEBHEN
BEIARZZEAEREN NI 21T Ry - BIRITHNERTA Sy " A, -

5 320 (RES 2 THRE(S IRATAREEHIAT &y - TR MR —TE *—— B R ik
[EFfth N Z A BN - REZIE R %A BhE Az -

A H - HREDEETENAWEER T REEMAERE, - T AERERY
SE—#9 ) NFEAREZ DA R » RIASGE R TR ) BT Mafd ) I
AR/ IEERR - TTEHEFH -

ERREEIRVIT M REt P 2 MWVAEEREZ HEY -

%8 %k (2004) - gL 10 H 235-247 -
%9 [fpEd: (1983) - (HRGFREAMERIRESE ) - ONEEMEE) - 276 2/  H1-
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FJHEmEIILER B aReTR 2 - HEFA ARz AT A REABISIAL - N A S
R BRI — IR ATREIVI R - —RLIFTA R N R85t - RILE N A SRIUTA
REERENRHSEE D -

WNIEH =Fie 20y - (SRR SRR ABER M A 275 (Gewahrsamsbruch,
“breaking possession”) AF(E » RN EERETBBRM A A HEIUIETFERIVES
- BUSEIERTTE » W08A RWREE T AT iRy A 5 « WEIIMEEER L
S TR LSRR BB - HERNENEE AR A G - T2k, &

"Em ) B ZEARREE SR o E A MIREITNESS 240 (RES 2 THER SRR AT
B NIRBERE °  NENZ AN E 52T IRE WS A B8 - FEHY - 78
WIRBOORE "M N2 B ) o B D RE RS TR R RE R A Al ¥
H o FrAEERMEEES BT EMERERRTEILMITE A AZIN - IR ETYE
VLS - A NI —E T FIaIRAE ) o BEARPA R E LIEE AR A]

370 p. Cramer, A. Eser, T. Lenckner, W. Stree, supra note 229 at 1404-1405. (as cited in George P.
Fletcher, supra note 45 at 38.)

TNESR 240 T riA A b o LR T A MRS Bl G B A /%@— £ LT
B e fohp peib 2 A B TIE > R o LRIF T E“le?]né%}i“ﬁ A ‘12%?‘4 Fadiaoa
o = Iﬁiﬂ’tﬁ v et P T MTEFHRE o FEp- S AT E L o I #\3‘513043.1
7 o J

2 EEREL (1995) 0 FiHERE 317 » B A7-48 - BITES 320 1655 L A T RRELI A B,
HiEREE AR ZEE B TMARA Z8E ) B - NEREILL T A 2R A
ST o TR R RS SR -
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FrE NI s - BT AR ARIRAL - (ERRTAHE N AT LIS 2 A A 2EHY
Higs (BER ~ Wgs ~ ieoy) -~ MERRFAN G - AIRERE T &%) FFEARLU

" BRI ST ) M o I REFMENFE - FRREFITE AR ERL -
(EFHREE Z P AAED » A Rt T R NERHEZ FFAIL - MR IR Z AT AL
oG H - F AT T RERTEREE ) Wi B AR AT AR ECEMA
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FV N PR BRI G ) IR RE - Bt &R IREEEY) (fla " £

% BIREL (1999) - (MAEILIREBLRF ARG ) - (REALIRSMESE) - S H] - H 143 -
o FpiEEE (2012) - FifEEE 332 0 H 61-62
¥ St (1999) - (FEEFENEFTAREZHET) - OlEEM:E) - 43:2 8] > H 101 -

148

d0i:10.6342/NTU201602399



By~ TR ) BEAEE A REEEGNEERIIDERE » AR &R R
PREEFFE 2 - T T ERMEE 2P ER (G, WEEAEEFECHS
b EEER TRA L - TERL R THE ) ? BEERGER - WL ET
VA ER R T RERE ERTPBZ M E S BCHIE | BRI AR —
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BETEEA SR EERA AEREIE 2 SBCRA » RS TITREARIFTATE 552
FEE AL T FERE K sZFTEE ? AT - SEEDER S AE Regina v. Atakpu and
Abrahams thoR » [l —REIABERTFE —P12 TOE M REE IR - EREEUT RS igRIA

RET Z F R BHL (appropriate) © ASCfE—F30 R - AR " E—f, ZHF

376 5RA— (2015) > Aif&EEE 11 > H 56 ~ 96-97 -
T HE% (1999) - Hifgs): 375 H 101 -
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NEE gy TRERE o RAREEARIHIEAL - B AT
ZHEF > #if% By " dominium | ZE "proprietas ; o BIFTATE (ownership) 2 & 37 -
—HEDIAR - BRIERAEE T RV - S RNE A 2 AL W A bR
Y o ZRIMATAE - Fral " 808 ) DUPBIAATE RERUEEE - EEREREETIEARNZ
WA IUTR RS A BURE B RB R PRA IR ST - FrAFa RegrHE T -
TEBRAR G EZEA 2

BAMER TEENE, - @S ZERAETS EHEE - ey T EREE
TE R onAE SR e AN JH AR A B A TE Y — R YA M ~ U (RA AT BE AR
WEE) - SRt EREE L —  FER R B LIRE R AR AT © T 5K

5

EE, AIETE " — R R E ER R A EE A SRAVEE R (AL P, - B'A
LRI E BB E RBFIFIRE  HEIARE oA S F B (E E s EE - 3
RN AEIT SRR ER SRS EE > HEERAEEE
el ESEA ERAE AR EE T EE SR A (MEEREREEZ L) > 3K

8 B EAUER BN EE R ER AR ERAZEE S 2 S gz T PIRsER | - SoEsE
B &L PRI (E R AR WS RIEE b - — @ APIRIBARRE " AL > 2
BHRENNERNE "TPARIEE, /Y - [FE TTRAZERIL (BX) JUgE > ERD T BR AR TR
E | LR > ERE-EHCKSWHESREN AR > AETE LANE > HEEE LYERERE
A AR T BRI -

878 Encyclopadia Britannica [2016], Retrieved July 9, 2016, from the website of Encyclopedia
Britannica: http://global.britannica.com/topic/property-legal-concept
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0 fan B A ) VTSR MG AEREE - ERASIREE - BEEEHk (2004)
CRra@R THYRTEREBLIEE P IS — 3 TR ) ZBUBKOREILFIRY 3 4T) - H 67 ~ 86-87 ~ 98
VBUERERSS THTFTHThE 5w
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HEGRERRE ) - ZOFR - SFZ ANARERE - —IL_OFRLIE - HA

I —HEA L GRF ORI N PR ~ RBRE © 1920 4 > B A
A 30 EA - HEHAANLIHY 6.6% 1 1930 Y ALIAPBENE 541 EA > H2H
AN 8.4% 5 22 1940 4 > B NLIZEES] 736 A - LEEBEINE]EEIHY 10%LL F

2o fil 1913 4% » Aok BB E AP BN - SO E S RASGEE - T H
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FY H AR T 3kt Ry D PR AR VE T 3 -

(=) B 2itg

BUE— N B g — YR - MBS A g E R EARE
H SR OA TR @A ARET » MEEA 22 - SIb—ERERE - B—HE
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ATER AT Y T R L PRS2 0N E - B B R
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HPAREEEZ T 0 N e R HE B AL - IERHR DR E R (bR TR ENE - B
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382 Atsushi, Miura (Author), Lewis, Dana (Translator), supra note 5 at 14-15.

152

d0i:10.6342/NTU201602399



BEHUZNERLE - HREGAEE( (FERE RS TEmS - EEaE
HAERIE  HE - SRR MR R E A LR -

BEBEZHA i I FRE R R - 2 1973 i =4
TEFE R MBI ¢ &R 1929 FEHVLRE KRR (Great Depression) ~ BiZHYE =
ATE % 0 HARKHBAGAE B A AR T B R - R B E B R NS
BIGRE - it TOHERIEME ) - 1953 4% ¥ EKGIAS B E BRI ; 1955
TR o T KRR R - KR BOERT K - ARE "3C, 1EE
B RR  BEEM 19554 HAEHEER T EAH > LT "THETEE, 8
# HAFETETH - HABKRTE S B TACWE , ~ TEFE ) HE
4IERE  REZARBREALEE - RABH > BERAEEEIAEHENEN
SARARTE 5 1964 4F - HABRYHRGTEE § 1968 4F - HARS T #5562 1%y GDP
OBSEEL , A THERTTHIEA L —SERVHE > AR H AR T EE, -
ZEHAVNEEE » HIMEZ A IR TRV AN ST 45484 T It/ N =
R NERRCER - (¢ 1955 FEAY 750 ERYhNEE 1975 4EAY 1,500 & - Hoi DI R A AR
e o HARIE—IREIEYA - BSERIIG IR AL A H AR EAR L Z AT - e
IR R - HAERHE - £ARPFEZ A I ERARR - RPrVERE—EHE
& —HAMERPEOR R RAVERES » IR E RS HE RS 2R RTE 2R
AYSERRIRY - B - ek T —ERE ) WA —ZELH - —WET - FIREAT S
TSEETISEEATRREMERAY T — A—2 ) TR - SERE—E AN EHEAE
B~ F—EEA TN % .

383 Atsushi, Miura (Author), Lewis, Dana (Translator), supra note 5 at 8-15.
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BHH "o5UE, EEE TEA,  NBEEREEANAEETRRZE  FERES
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(EFIRE SR E R ~ %R/ NME A CRIESIEAE - HE B EwERE
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IR B — - BOREZ OTER Y T EME o I H AMIRRGER & A E]
DLAMNAEAFLAFIRAE - fEEREAEAE 2 B RAEME - 78 T #5 , (having) | ' 77
£ (being) » TITEMEEHCEFNAETE ~ FIGSEHEMERE (health) F 2
— Ay TS (healing - 5 TRETHERIEERR, - T RLEYEFRAVEER] S ) - A
BN ONEME o LR B R T IEREIE ) o HBREFRRTSEN
& A Wt A ER - HAMEES=ZFEEERE T - L H - BIR B
ARG - OHESSRETE B AR - B TR ) AUREE %0 o il SMELSRE -
R BB/ -

AN =8 G ARNE 1973 bt s gry TERAERB, - IFrH
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i B HARRIEERE S ~ JHERE TSI - 2001 22 2006 4 - /MR AFEIEREL
B E AR - BEARDRER - HEHIRESHIRENEMAE CLEERGTT

84 BB F AR {E AMERF R T ARRE AR ENVEA » ARG E LI ER -
Atsushi, Miura (Author), Lewis, Dana (Translator), supra note 5 at 74-75.
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B TR LHY B BRI i % > 1L TIREERFE | ANk
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(2 ) B pag @ 25 5A2 WA ?

MHERBE » KR T HSNHESREH - A\DBRAEFRERFERRD  HE
i/ o ERFHAR MBI R e - B - AL FrEEnE - 0% g
M o SO BIFAORIARALG - 3R T A AFEAEANERS - 85 AFEERTT
TSI « LE ARG - &b 245 A 2 IaEE - (LSS eraaRE - i
MR THE ) ARNZER TGS " &R g
FARFRAS - BI40 Uniglo ~ SRED R inSE < DN EH EFAGHR R HER T E%HRE
H ORISR  FIEEEEE, ARIE - iSRRI & %

Rt EBARENEHEGE T BIWHERG - FifE RS &R R ERIE R
R MRS — MBS =BV RS — SRR AR R IR - DAH
ARl > B OHERHCAY T BT (B EE B R A R R
AR o IRV 52 » I REBEEZ IR EMEEEE RN ETET > R

385 Atsushi, Miura (Author), Lewis, Dana (Translator), supra note 5 at 43-50.
386 Atsushi, Miura (Author), Lewis, Dana (Translator), supra note 5 at 37-39.
387 Atsushi, Miura (Author), Lewis, Dana (Translator), supra note 5 at 99-100.
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RSN E > NI M SR ARG R R RE SR R i
SETRAYEE % o

BNy o At E RS B GE M EIH B AT ERE . (—) 7(E
ANEHEEES > FCERIFMEEE - (Z) REAATIRINIZEEH -
(=) {EBREIEEEKAGE ~ (KB - (M) 7R52EEEE ~ B EE LR
o (71) BAERER o Bt - SEEAERTS - &S SR - B
EAEEERZ (national ) ~ JEEZRREE (family) -~ JEHEEA (individual) - E&F]

JFEME (social) 39 -

388 Atsushi, Miura (Author), Lewis, Dana (Translator), supra note 5 at 21.
389 Atsushi, Miura (Author), Lewis, Dana (Translator), supra note 5 at 129.
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I >

<
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®
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lﬂ Ko
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< > < >
%% (Public) # ( Public)

FEHEROR > TRVAE ) AURRIRRES] T e, o AFT——ICHE R MERA
AW RS T i RAVFIA—FaG BN —E ZHA 5 CRRERYRPY - RERL
A2 THR—EEHFRAENS ? B 2 ) NIt > SIS ERIEA
BEGENAL  AREHEBNEE AR Emer; A —EEZ TS LK
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390 sEPHNG K4S ¢ Atsushi, Miura (Author), Lewis, Dana (Translator), supra note 5 at 134-135.
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=& UrbanSitter » $2(t =5 B1E] £ R 7517 Plow and Mowz )~ ZEREZEA (FRHLHIE(E
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EEFIHCOHA EVEGE GeftEdRaa i AU ~ 7B - F2ERY Crowdflower) > #

31 Alec Ross (GifiEoe « Z8H1) (2016) » (" /3= 04875 | HA 535 © Airbnb ~ Uber EF{&AYEIE
E > DAREEZ MARRYSESR ) » =Y ¢ http://hk.thenewslens.com/article/42545 (&S H -
2016/7/9) -

92 T Car2go 2B/ HE AN Mercedes-Benz (&) 1 N TAE] > [H 2009 FERIL LK > BRIEE
BN - JE3EIL 8 (RS - TFF 30 (@ ie s » L= EEHEE 13500 = » HAl&kEg BHL
100 & A - (Car2go) THT URHS= ) fES - (EHE A App &5 - FTRIMTIT S - HATRE
THALE > HEREU M AEESCE - FHENTFERME > — ) ER e &R s 0 FR A S
YA - ... (Car2go) FREVEIEM TS EIER > e BEIFEEN - (REE - I0H
2 BHEAERTgEEREREN > FFREIEEEMER - ) 85 (2015)  (HLELR
1EF5 | BONRERS Car2go SAEPRBsaioM ) - Bzt
http://www.bnext.com.tw/article/view/id/37360 ( H1& 2 H : 2016/7/9) -

398 EEE (2016) 0 (" Aha% ) BEAEFIREE | 2 —IIINEAL APP » ERE(HAR EHHRAR) » HH 4R >
#Y - http://www.cw.com.tw/blog/blogTopic.action?id=532&nid=6496 (&1ZZEH : 2016/7/9) -
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AU P E S ZEMARIA - INEERER R T YRR RS =X e

A 394
HT °

“ K KAk g RER

KOmERGZ et - FEfERIER (Nikolai Kondratiev » 1892-1938 ) A 1920 4%,
2N CREEHEY])  (The Major Economic Cycles) fit " FEfEALIE KA A |
( Kondratieff Wave Cycles) - fEFEE A FAON S REBERE 2 HEIHN: - MBEA T
ygsfe st » AR EFLUMBATRINTE Rkt - (R ENG R RGPS S R 1% [m) S M E 4
H o BRI imrY AT AU _E— Rl - e mi R R R R BN T - B
TEganblig » NGO TERG " /&K, (long-waves) @ 1771 F T3
(The Industrial Revolution) Z [ » B N Er&URET 5 1829 28 URBLEIES
I# (The Age of Steam and Railways ) ot » §8iH8 USRS ECER RS - Hnfit ~ BEREA
SIS - IR > (FESIER A AIERK 5 1875 FiE A S - 85 7E1E TAZI% (Y (The
Age of Steel and Heavy Engineering) ; —-1H4 B4R » 1908 20l ~ /REHBIEFE
i%{X, (The Age of Qil, Electricity, the Automobile and Mass Production ) FYBl 5 &
1971 4 » BRIGHE AE B S (The Age of Information and
Telecommunications) - BJJIS ~ WERAUMTZZSE ~ sHEME TESE » FEaRb&

o fRERUIE—HE - S HL SRS IE "R AVEEHTEL - 2020 B¢ 2030 FAK
BRI SE T e E R A ) R - BEARREESE - DRI SR K
B % .

94 Jeremy Rifkin (£FK - BRE) - BEE - BRFBICEE (2015)  (Wlidd sap © L LORBIR
BB E IR ) 0 5 20 246 A -

3% Sarunas Narkus [2012], Kondratieff, N. and Schumpeter, Joseph A. long-waves theory: Analysis of
long-cycles theory, p.29-42, Master thesis for the degree of Master of Philosophy in Environmental and
Development Economics, Universitetet i Oslo; David Harvey (K - 14 ) & > PigFs® (2011) - Hj
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EAFEINFTAENMENERAZE - ZEACOANEAEE TR o MEHER R
rErs TRk (BiE)  (access) P sRHYSARIFER - LHEAEH I TA LR
EARLGR IR EY)m AR - B 0L - [ERTPEEEETY T RTE ) BYEEE - FERAH
1y TR S IELEEERAL - TESIRLA L - FTALFRRER BB E ?

FEEE 381 FH 97 -

3% Jeremy Rifkin (f57ok « HR4) 3 BREE - 5 (2015) - Fif@st 394 » H 103-115 -
154 ~ 216-227 ~ 304 -

%7 Jeremy Rifkin (ft5iok - BRe) 3 - BEEE - BRFEESEE (2015) > B85 394 - H 6-20 - 58 -
%% David Harvey (Af - B54E) 3 » PRAEE (2011) - AiffEsE 381 > F 218-219 -
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ASGRFRy » S HESATERN 2408, o 7Bt T OIE - TEEmA C BH
SEMVERVE AR E IR - B A A DA BB FrA R AR £ BRE ~ E
pA s NBERE BSOS EREN R DB, o e "=, ARG

2

o MARBERN T HRELR, - HERREBTEEE S THEVE , 6
TR HIRAKIERRE  HE - ARAEER BRIV T 0= 50E

RS RS, o B

4

T EHEFR (Neoliberalism) HYSCORH S > SuBiHY2
B TR ABUNE RIS L E EHRE % - DAEREIE Ry B AR B -2
iy Lyft B2 Uber A5 » Lyft DL " We’re your friend with a car | {E &S {EHRE:E > i Uber
M EEAEZECE#)HY T Your private driver ; ~ T Better, faster and cheaper than a
taxi | » FFRTE A " Get there, your day belongs to you | - [ {E5E 2 FASKE B EE R
[« AEFTIR - BREHE T E ) 2 Lyft (IR Uber YRR — 4
It BAmE RS L R LUK - B - e o EEE - BEERAEST &
8 Uber $2[H4E A\HYE T~ ~ 153 Aribnb (EFE4 AR 5T05 - B AU TEZE 28 B\ HEs
REORAER AL EEE - ST HFRREEE R REKEY - BARCE - BE
HAEMBERBME - SEREERNSE - NS ARE ATy B E - gelik =
A ~ HIERRC Ry A ~ ARAEBFTA R L -

Hime ok > EEYEIAERE > 5 (monopolize) A —E &H KR
4 Bl Ay =& REiG G i A BNV o SRR R antg - NEBIIRE R

399 fH[E] R f# : Giana M. Eckhardt, Fleura Bardhi [2015], The Sharing Economy Isn’t About Sharing at
All, Retrieved July 9, 2016, from the website of Harvard Business Review: https://hbr.org/2015/01/the-
sharing-economy-isnt-about-sharing-at-all

0 Alec Ross (TEfEST - &) (2016) » (" 7r =80 | A _Bp 55 ¢ Airbnb ~ Uber £ {&AYELIE
1@ - DU BE > TiskE$ESE ) - #> : http://hk.thenewslens.com/article/42545 (1% % H :
2016/7/9 ) -

401 Giana M. Eckhardt, Fleura Bardhi [2015], The Sharing Economy Isn’t About Sharing at All, Retrieved
July 9, 2016, from the website of Harvard Business Review: https://hbr.org/2015/01/the-sharing-
economy-isnt-about-sharing-at-all
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fE T Eifl \RYESS ) PERITREEENRE O - AREER TR —E , BE BT
NHKE2Z - AREE 22 E AR ENEAIER - BERETAATRHAEENZA
—ENEHERMA - DaZam e slny ek 0 = 0 AVE LS | 1
5 FLEZFUEREE R4S > ERMREE SRR E
HrERMEAMEEENVERBE N RS ? REHEE R T B AHEES >
= MEEFENE IR L ? & - BB RN YR > BReAE > (3
BEMAEREE " &AL 1IFRK -

A H - VA e W SRR T TR B - SRR
ArEm SR ETERE ) AU (—) T THEEAL (RS ERUEREE - R
WS - () Napster (1999 4 HIRAYEEEIRIEESAHZE T ZHEES- P2 )~ FHChRPT
AREED 4G4 RS 0 o (HRASGE RS A RER A Sl A i &
i -

USESL ARG S - BMEDERZ AT > A RESER RS SEAREAR
B EEIABEEELZRA 80%H RHIRARREE i - (B8 Ell A REHE
FEEAZ AT ERZ SRS - ERA M EEGTAENGT - £2E50
PIE ~ TR T R EV RS A BT N ERL ARV 7 AR s
ARAERE MR ECR G B Em AR NGRS - FIalk & R iRt -
KO ERIENIEES > BEAREL THERAERLS ) (FRRsEnHRE -

Mimkér EHLEREAIBITE - B HAGRE S AR A el Er b2 1k
OER - EHMTE PRI AT RE AU CE AT R Ry AL A B R S HE - Spotify ~ Apple
Music S S E BRSO @I £40 - NEREENA THEE, & TEE, o M

402 Atsushi, Miura (Author), Lewis, Dana (Translator), supra note 5 at 131-133.
3 Jeremy Rifkin (5K « BRE) ¥ - BAE - FFFI0EE (2015) - FifEsE 394 » H 305-306 -
312-313 -
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[y > HER A BB EE BRI S F > AR E CAEBULRF AT 524% LA
WERIER - iEHELR D e B E (B4 Spotify) ~ 252 (H4] YouTube) - &
NAG F AAEah B SR T RIS - BB HMIE EE (SIRFETEEEE Tunes [
B EEEREE) o SOREESTEEMAE (IR RIS ~ K
EEF) e

=
H]m

FHIE

%IH%

T —{EHE— I F R E—EEON R - B RM - BRE (Karl
Marx ) B12EFFZ - REHr (Friedrich Engels) 8815 {F (FLEEES) (The
Communist Manifesto ) FHERRYEE—MEE 4 - (MLEMES) 1B TRIREAR LR
&g Ry SARIR il —— B A HRRT BRI~ PSSR - (EUZRNEE A L2 al it ]
Bl » AP BARIRIT I RAVIEERAL - S H - BRI R AR - 1F
s FHERPRE T B/ NE = 2R & 58 (Socialism) OB D HEARE
Hhtt e G EEARAME KI5 EH R HE TR - BUFLESFEEREE AR
WMEEZFTAE - N EBMEZFTARER TSR Z BT - BN A EAEHER TEh
HOZY) ), RN - B T A=Y ) MERERTHIC R - #dkfiE

"FRETE ) REVELABAZFRIRAR ( TERREY, - TERRIY, ) o BBEA
HARGERNER > Ko WA LRI -

AR EE R —HERLE - BEALRAT - RFZEERARTE
RS TR A R > IR TR L BE TRAL o M THUE
P, ZHER - BEREHAIYEHTST - " ATERE ) (WARMEILIRIREL

0 Karl Marx (J§7Z/E) ~ Friedrich Engels (EUgHT) & > FHmHEEE (2014)  (HLEEES)
H 37 2L &H -
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- BRI RV SR - (ks (David Hume ) F258 » fA AR 2 —TEATA
HEF AR R AR A ALY (HEEERE) - MEEANGS [ AN Bt &
5 BRH—E "HNER ARG LFERE - 2H8HTH - ® WH - B
TSP EZNE » MEFEIFERIERE - FRINEE SR AER
"OME B HSEEHT BB bR, Y

¥=P %

RAFT AR EERR R - WARKOEM ER T - FraBRAE (3dFHER
RE) ZBECACRIER 2E & 2 v DU RS eaOR EEY 2 AR50 I HRA
NZ R A B RR A CERERN 2 S — RN ACEBAFTRE L TR 47 Ry T IE
i H st~ M e (4 > FRUARERZ BT DUEDR > ke E JTROE R4 L&k
Fp - RS R SRR CReE R A R - TR 2 SAR(L - (E5H)
B R R » IEZ S EE S REE G IES R EIEE A BIEAERL *° - 2R
KGRy TITEBRR A (R THER - AENERERE ARSI IEE
Hi -

FrEE B ESZARARE  RREBZBEBREEIE I > FEM AR
BN EZFRBIATEEA NG - BRI " BUEEM A2 A ) (A
- RZERATEENIRE - AEEANR A RAITA EREEITER - ZHEEMA

0 Jeremy Rifkin ({5 « HRkg:) - BEE - BRF5E0EE (2015) 0 AifERE 394 > H oL -

0 REEOR (2012) - (REEARERENER A | DUA TR MR R ARRE ) - (ERAE R ) -
41 % - 3 > H 1016-1023 - 1033 -

7 HiRE (2000) 0 HifEEE 3020 H 9 -

08 A (2012) 0 FiFEEE 320 0 H 371 -
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BENER ( TRIZE ) - MATE T EEMER - BRINZA T H K
REFIFRFTAEARRTARE - A ERBOLEERESE -

T REEEFAANERNRE CZYHE ) S - AREDREE IR R
RERPAN ERR - IERFTAE NI HEEREMAZRAIRGE - SFRIEHAD
EiE > BRIFTAREAZ EREETE Y - AR - BUE H CZER RO REE SR -
EEANGLURAEN B GAMREA I —4r 5 - BT A E - SR —E a2
Fa e ((40 Reginav. Turner) ZBUERIEEE » ORTHTHL » A5 A44SR AREAE
BEMFASELA  HZHEZA 8 TRV ERE ) - FIEL— TR ERERT
BN Zhlles - BE T HIEATARE AN ZIER ) - NI —E5ROIPHIR T 35R
AT RERERE > ASCHELIST Y -

Ghdme > HEAFTAERNBRETANEE (AR AFEREZ "R &
) > AR EANFEEAN - BEEET MRS TITEEAEESIRE
#HEN - BHEER - W@ mor A PR A Z FAEURER] > eE B
SR ERLE

L %.‘{I—B»'E TaEWMIER

HELL TR SRR A B ATA 1% > WHIE— D IBRINERE IR T HER

Fofl ? N B Ae N B - s BRI REA SRRV RO ] > RO SR T RoRE
i e

09 R A (2012) 0 FipEEE 320 0 1 368 ~ 371 HifESR (1996) - mifEst 218 - H 111 -
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AEIRTEL > Fzs BB AR By — RS E SR - iR AR PR
AR O EN AV L - BE2A TS 8 T MmeEE , BEn 2R
—HE CEBERATYYIREZ - ERFEAREBIR M A ZAZRATT ) o A

AR AR

Q

DR R RTRE © AR E T H 23R8
W PR o T ETARE ) AR NUSEE R b BEIRINVETEY) ? s
TR EEA RN R TR ISR e 2

F- 0 VREZRE

BB R IRRRSE Y - IR 1916 4 (FEEIRE) 55 1 1R 378 “OHLE
HEE TAEE, (hasvalue) MMifFREm A ", (is the property of any
person) # - BUEIFETERAEhZE (adhering to the realty ) ffife /7 (severance )
& o JR A BT RE R RE A -

MIARIEIRTTHY 1968 £ (FEEIEE) & 4 (& MHE - BieaiE L H M R EE
(real) =@z (personal) - HEMEFIENZE (things in action) K IHAh A7

(other intangible property )

410 U.K. Theft Act, 1916. 84 (3) Everything which has value and is the property of any person, and if
adhering to the realty then after severance therefrom, shall be capable of being stolen: Provided that—
(a) save as hereinafter expressly provided with respect to fixtures, growing things, and ore from mines,
anything attached to or forming part of the realty shall not be capable of being stolen by the person who
severs the same from the realty, unless after severance he has abandoned, possession thereof; and

(b) the carcase of a creature wild by nature and not reduced into possession while living shall not be
capable of being stolen by the person who has killed such creature, unless after killing it he has
abandoned possession of the carcase.

41 U.K. Theft Act, 1968. 84 (1) “Property” includes money and all other property, real or personal,
including things in action and other intangible property. (2) A person cannot steal land, or things forming
part of land and severed from it by him or by his directions, except in the following cases, that it to say—
(a) when he is a trustee or personal representative, or is authorised by power of attorney, or as liquidator
of a company, or otherwise, to sell or dispose of land belonging to another, and he appropriates the land or
anything forming part of it by dealing with it in breach of the confidence reposed in him; or (b) when he
is not in possession of the land and appropriates anything forming part of the land by severing it or
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E—ERIFERE - Ga TIANEPMERE T EPME - - gitaaih

=l

G AEETE AR E) - SR EEHEE EMES(EE Y - 1RI5 1968 F (%8
HIBE) FARZHE - T IEL 5 R B B YA R n R R G ¢ AUk
TN Z s A A AR 5 > W H (1) 2R ERZE MG A 2 A (Fn
Zab A\~ BEAEA - SGELAFEREANE) SR - /K i L2 &Y
fe st By - BUS R BV YRR 7 B¢ (2) 1A GA Tt AR 1t
I Y iy - SRR BRI YRR 7y 5 B (3) WA SA +
H o T E E M EGR SR S B B R R O A - B e A EE
MEEEE Y R HENRIZES - HEFIBIE (things in action - S f# property in
action ~ chose in action) - f5i# @A A] 55 K SGR G E i ATBIEERER] - SEPAFTAE
ANHIPERENARRER SR - MASEREAETARSERE A - B0EEEET
TSRS - GIANERIRAIHER] - GRRERE - Hely - RORESE 412 -

SN o ERR TIAEE 13 16 “PHIEFEENEE /1 (Abstracting of electricity ) 7 FEEi2
Ah o MRS T B | IIDUE B o A HIPIROR - TEEREEE
FERE ~ Bk ~ BIVRFEEGE Vs UE N B FE A B IP I ZE - ~EA] 1968 F (F8% Tk
) 0 NIBFRFABEEAE .

causing it to be severed, or after it has been severed; or (¢c) when, being in possession of the land under a
tenancy, he appropriates the whole or part of any fixture or structure let to be used with the land...

412 Nicola Monaghan [2016], Criminal Law, p.239-240, Oxford: Oxford University Press; Caroline
Buckley and Stephen Buckley [2009], Understanding Criminal Law, p.167, Manchester: Manchester
University Press. 7 Regina v. Marshall, Coombes & Eren [1998] 2 Cr App R 282 1 » Mantell JZETE
Fif5H : A'chose in action' is a known legal expression used to describe all personal rights of property
which can only be claimed or enforced by action, and not by taking physical possession." (See Talkington
v. Magee [1902] 2KB 427, per Channell at 430).

413 U.K. Theft Act, 1968. §13: A person who dishonestly uses without due authority, or dishonestly
causes to be wasted or diverted, any electricity shall on conviction on indictment be liable to
imprisonment for a term not exceeding five years.

OB SR W - AT (2004) - FifEE: 23 - H 351-352 -
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LA Oxford v. Moss** 5] » 52 —fir KREEA: - FE+RTAE (Civil Engineering )
FHAIGIEE - FIREEREI SN 2 B EERGIEAR - HEETIWERA
NESIER - SRS AR GRIIFEATE » HEMEHE RIS K2
&l (information) - MTHYERE @ ElASEMEIENER - NWEFTEEARA
FENGTRHLER THREHEAMEGIREF], (proprietary right of
confidence) - EEINHAURMZEIRE (breach) I » BIZEHHREHL (stolen) - %
2 Moss I ZE5R » 1968 F (FEEFREL) 28 4 BRIAFEEEIREF Bl LLY MY E A i
JOAER - 2R &AL (information perse) - A7 1968 4 (FEEIRE) Frik
SERVEG: o DA TSGR S A K AHBATECR - JEZRARILRER - Btk #
TERNEZEE (the magistrate*'®) FoR - 4K5R EAVHZEERI A Z 1968 - (FE% TR
E) FAWESRT TWE, WP Z— - e T HEREARE - R
PWARZRENERE "SRRG EARZ BREHR ) - IATE T &ERARSE R
7 RILHEE R EOLRER - BT EFME - [RERNY - &5 04BE (The Divisional
Court) 175 & 5|2 S E R F A A AT 1968 7 (FEHTRE) FEARELH -
S5 T SRR (trade secrets) HERHVE R Z1% - SF A RANEE R IME
Fo o SRR B & IR B T S UEZ R E AR S A DADT IR B E
SAERYEEHIS (injunction) - SEREME (damages) - MIEHIET © AL > 1968 4

(FEETRE) 568 4 658 L I P E E R EES 0 LB S &R - &ik - #
o REEGI R - BETEYE R B A Regina v. Lloyd, Bhuee & Ali P AH

GIME - BB ERE - #Ebl T ECERREAEE ) FHRRE THORE - &

415 [1979] 68 Cr App Rep 183
N6 SEAREEREN - AENISEE - HEHERG-EARE S ANE -
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BTN L B G TS B R A F AR TS KB R S E E R B
oo
[EIBEE A R 4R EAVEEN - S5EIHY United States v. Bottone*t #EELERY - 17 55 A
R E 2 e FlRe - KBS (trade secret) HYSCIRRGE » B EROLREE
Fe 2 VERERE R - BT R NI S ENRHKEE % S S SO BB A AR
(appropriation) - (Rt " {ERFREHH A Z TP &R - HEHa - BRE E 55 h—(Esc i

o WEETER RS SE o FUBTEME{LLEY National Security Secrets v. Free Speech: The
Issues Left Undecided in the Ellsberg Case*8rf » #5445 Ellsberg —KE 2 EEER LA KA
g CEPGERATAES) Byl EIE R - AIHE B AL EEE IR - D
TA—2

[FEAh » {EBEERHY Attorney General of Hong Kong v. Nai-Keung*®r » &840 A Ral &
s CIPREE (export quota) DUR(ERRE4HALHERAE] o HOBCKEEEAA SRR
g (things inaction) - ZAM ARG B ORCAHS# H It EE > /2 1968 4 (F54

FBE) 5 ARy T BAIRIPAE

S4B RN ZE B2 E BN AT Ry 535 411 Kremen v. Cohen® o BEZAARZE
REFNEHG - TrA MBI ARESR - BRIERE T FEERIE T - JUSR T Ryl
RRELT R EREEAYIE R - I BIRAHSS AR ENE SRR FBEEENE G517
Fy (conversion) - EEIEEMRH i AHVRAZE B (FEH CHIMET SRS 7T - BEZUH

417 [1966] 365 F.2d 389 (2d Cir.)
418 11974] 26 Stan L Rev 311, 316
419 [1987] 1 WLR 1339

420 12003] 337 F.3d 1024, 1031
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JF Kremen © 4t Cohen By 1 & | M AHSESE e 540G - (2L Kremen Y455 T
—EHRISEHE 4 B T A B ECHY 2 = Network Solutions - Network Solutions [A] R
"sex.com ; G4 %4 Cohen - E0{ Kremen P A A " sex.com -
Kremen ¥%f Cohen #£5F » FIEW(E " sex.com | HH4ERZNEHZ T » A T 2E Cohen
EFIFTIFIERS BT - BEZAR 2 Kremen HUSEEITAR - (HZHH#E Cohen bt

SBPEEMARGEIEE EREE - 7Y > Kremen HN AT E AT E (Network
Solutions ) FEREMEIT R > TiRES M EWMERE S - AEFEIE? OB a4
ZEEMASRZ GRS - BEEA —EEUEN] > MSEZ DR rE
FYR 7y BRI - ERIBHETT RvERuiR s (conversion) - 453 E - AR R E G 14
AR R IR RER] - TR R

B ERIIRBEET HEANES - WAERTEZEZG 0 (—) #HEHE
NI E 2 FTA B - e () HRZERE (property right) “RIERYER Y
(disposition) - A (=) EHIEE - ENEEFEZEN (—) BYUERE (property
right) - DVERZWPERTG =82 (1) —EfSLIsEEREE RIS » (2) /0
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A EEEARA B LR  (legitimate claim to exclusivity ) -

AEF - FEFRE—EEMVEBMERLEVE - RETAEE - THE
& W H A LR ARA TR o AR - ARz EVERE - RAERFE R
A RN © (1) Gt a0 i AR E Sk iy A\ &t 2)4ees -

2 EEA—ERE AL - B E L - 485 - URL MLk -
170

d0i:10.6342/NTU201602399



e (2) ARt ST 2 e - B h HEE Y
(exclusive) ;32 H (3) il G BrEAAAYEENM - AT DR A I RZ 48 5E
sEfEAFTA - AL - &€ Kremen SE{THHY EIRAEIAA B ITINARTARE < Network
Solutions AL A G R A% M6 — (8 (R A5 HY SR Kremen By G g2 s A > 415
— AN FIREEFE R R AR S M\ B¢ - [FIREZ R R AL - AR —R
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-~ TH 22 HkE 5 TRUMA

(=) 42 T34

HEHROE  VEEER "ARME, ?HIEE TYEEE RN Bl TF
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9 BEZRBEERIAY 1971 4 (JFISEEHEL) (Criminal Damage Act, 1971) R si8HEM AN ATEIE 217
Ry sz A sERIEE C 2B - I HACERHEE . - ONERIEE) WEREnE
WEE Az (JNEEIROKSE ) - UK. Criminal Damage Act, 1971. 81 Destroying or damaging property.
(1) A person who without lawful excuse destroys or damages any property belonging to another intending
to destroy or damage any such property or being reckless as to whether any such property would be
destroyed or damaged shall be guilty of an offence. (2) A person who without lawful excuse destroys or
damages any property, whether belonging to himself or another—(a) intending to destroy or damage any
property or being reckless as to whether any property would be destroyed or damaged; and (b) intending
by the destruction or damage to endanger the life of another or being reckless as to whether the life of
another would be thereby endangered; shall be guilty of an offence. (3) An offence committed under this
section by destroying or damaging property by fire shall be charged as arson.
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460 Codigo Penal de Espaiia §234 (1) El que, con animo de lucro, tomare las cosas muebles ajenas sin la
voluntad de su duefio sera castigado, como reo de hurto, con la pena de prisién de seis a dieciocho meses
si la cuantia de lo sustraido excediese de 400 euros.

461 Codigo Penal de Espaiia §244 (1) El que sustrajere o utilizare sin la debida autorizacion un vehiculo a
motor o ciclomotor ajenos, sin &nimo de apropiarselo, sera castigado con la pena de trabajos en beneficio
de la comunidad de treinta y uno a noventa dias o0 multa de dos a doce meses, si lo restituyera, directa o
indirectamente, en un plazo no superior a cuarenta y ocho horas, sin que, en ningun caso, la pena
impuesta pueda ser igual o superior a la que corresponderia si se apropiare definitivamente del vehiculo.
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“The system of private property is the most important guaranty of freedom, not only
for those who own property, but scarcely less for those who do not.”

——Friedrich August von Hayek
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