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English Abstract

Torts Law, as an important way to address personal damages, has always been
an objective and neutral doctrine irrelevant to gender discrimination, bias and
equality. However, injuries are often connected with the identity and the social
position of the victim. In this article, I use feminist legal studies to analyze the
regulation regarding the claims of damage awards of sexual harassment in
workplace, and the gender bias hidden in the verdicts of torts law. Moreover, I
discuss whether the Act of Gender Equality in Employment could change the
Perception of sexual harassment in workplace.

Since the 1970s, feminists have studied torts law through a critical perspective
by focusing on the context and the specific social background in each case. For
instance, Martha Chamallas indicated that torts claims are not gender neutral,
certain claims are usually raised by female victims. Hence, we have to
understand the power dynamic between social groups to discuss the meaning of
those claims and the gender issues behind the theory and the practice. First, we
usually calculate the damage awards base on gender-specific economic data to
predict the future earning capacity of plaintiff, which reflects and reinforces the
disadvantages women have suffered in the labor market. Second, while the
concept of harm and loss in torts law seems gender neutral on its face, it links
emotional and relational harm, non-economic loss to women, and these harms
are considered less substantial, causing disadvantages to female plaintiffs. One
good example is sexual harassment claims in workplace. Before the era of Civil
Rights Act of 1964, the victim of sexual harassment in workplace often use torts
law to seek recovery. However, some feminists question the doctrines and
theory of torts law, arguing that torts law has over- personalized harassments,
and inclined to rely on morality to reach judgments. Given these shortcomings,
after the Supreme Court recognized that sexual harassment in workplace is a
civil rights law violation, Chamallas suggests that, by migrating the principles of
civil rights act to torts law claims of sexual harassment in workplace, it may
transform torts law into civil rights enforcement mechanism, and could provide
fuller protections to victims of workplace sexual harassment.

[ find that, in Taiwan, the development of laws governing workplace sexual
harassment is similar to that in the U.S. Before the enactment of the Act of
Gender Equality in Employment, we often regarded workplace sexual
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harassment as a violation of individual rights, and therefore should be resolved
by torts in Civil Code. However, the courts’ verdicts of damage awards in such
cases over-personalized the injuries and ignored the importance of social
identity in these cases. Further, verdicts after the enactment still have had the
same problems such as the ambiguous standard of recognizing sexual
harassment, the perception of sexual harassment as a violation of women’s
chastity, the denial of recovering economic loss except medical expense, and the
impression of sexual harassment as a pure moral wrong. I argue that courts
should adopt the concept of gender equality in damage awards cases to ensure
that every employee can enjoy the right to work without discrimination.
Through the gender biases in these damage awards cases, courts can embody the

gender equality spirit of the Act of Gender Equality in Employment.

Keywords: feminism, torts, damage awards, sexual harassment, gender equality.
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#5 (2003) » { TAELSERIEI A M ERHE AR S [#£ 2 S5 --Oncale v. Sundowner Offshore Services, Inc.
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(critical theory ) FE 5% B0 AT o347 - Ry I i © LB <2 1] 1980 SEARBHARAY
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jurisprudence ) » EEUIZCIERATE ~ BAMFELASSABIRFESE » Tl A H 77504
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PR MOV E IR LAY - AT RiA TRV (negligence ) A -
FEHETE S BEAEERBIRNEGIEE = (reasonable person ) EAER[E—{] -
20 S H a T DURI AR B A R ~ (R R A R R AR SRR A A
ISR IS AR o AR AR > 2o R AT I B R R T
By B E TR - Bender BRASUEZ0ME ¥ ZA0HE SR R HEIT Rk —E LIS
REREEMES  PIOLIEOR B - (AR « 88 - BERGHESRERERE
T RPIEGE  BUEFEAVEDE B b E R s P RE N 1
Biif#E  (ethic of care) B LAFSREVEZ N T R AV B (T RIRORES -

TE[E—H#H > Lucinda Finley HYRHSE H A ERAVIZ OMES: > GIANIZ 8 -
EERME -~ PIrMHR Y ESE SR AF BN 2R SR R L 2kAY T an kA
FLAREIZENAEMNAS R FR AR e A RN B G R 4 5
IRF > ALt RUE R EEIRES o fERRETT R ARV P PR 2O HRRRE - 416752
B R A AL, - PN - BEEDUREERFEAIE - HEEERE R
HASHY NJHA 5458 - Finley HURHSERF AR SRIB 2R (R BE Y - B0 R MESRIE 2 —1E
MERHER S » ERNEE EE v LUEBERET REF RO - (BIERET RE
FYERAZ DL SRR 1E BRI D2 BT © Ml Ky » (EEDEZRSR R HIE AR - fFH
EREHETY 2 Ry B - TiiE s R HR G A 2 SRR AL - TEi~ B AR

* Richard Delgado, Words That Wounds: 4 Tort Action for Racial Insults, Epithets and Name Calling,
17 Harvard Civil Rights-Civil Liberties Law Review 133, 133 (1982)

% Leslie Bender, 4 Lawyer’s Primer on Feminist Theory and Tort, 38 J. Legal Educ. 3, 3-4, 33-36

3% Leslie Bender, Feminist (Re)Torts: Thoughts on the Liability Crisis, Mass Torts, Power, and
Responsibilities, Duke L. J. 848 (1990)

37 Leslie Bender, Changing the Values in Tort Law, 25 TULSA L. J. 759 (1990)
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Wriggins Fi1# 7 ( The Measure of Injury: Race, Gender, and Tort Law) > 454 7 =
TRV E S - DAL B R DL M E AR TR T Rk tFER s
Ertgh > FERrE GBS N MBS - HE SRR ENEE" - 4
M—EAGEBE AR ~ AR S R A RTS8 - BT R T R A A AR aE T
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BGALRIR » WS LIS EERIE I A ~ SEEILURBRELS TRYEAREE" -
HGHRRET R AR i 2 2 FIRIGE - EVERTEEHY (emotional ) DL [
%HY (relational ) (G » Z MRS ZHVIRZ WG E iR BEIRLORHHEL

(non-economic loss) - ESHFLHNEET Ak BILHTEBEL - BEES

(physical harm ) BUR LS8 (economic loss) - i 20 5 2 EI 53 LUK,
BR > EER RN ECB G ~ N2 ERNER > BRI ARG EUTE
BFEE LA MERRER R R (bias) (" - Chamallas % Bf5E - $Hf Fil
ELR R DR (F Ry 0705 - R M £ SR B IR E Bl - (F Reftt #I07

** Lucinda M. Finley, 4 Break in the Silence: Including Women's Issues in a Torts Course, 1 Yale J. L.
& Feminism 41 (1989)

P gl AR R B2 RIRERT - TIESATHRES(E - Martha Chamallas &
Jennifer B. Wriggins, The Measure of Injury: Race, Gender, and Tort Law 2, 183, (New York
University Press 2010)

* Martha Chamallas & Jennifer B. Wriggins, The Measure of Injury: Race, Gender, and Tort Law 2
(New York University Press 2010)

*! Martha Chamallas, The Architecture of Bias: Deep Structures in Tort Law, 146 University of
Pennsylvania Law Review 463, 466, 489-530 (1998); Martha Chamallas & Jennifer B. Wriggins, The
Measure of Injury: Race, Gender, and Tort Law 155-182 (New York University Press 2010)
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HEANGEE® - SEAMEBE RN TSRS > A Al—E L ZiR
HY&LEs - EE] 1970 4L » Catharine A. MacKinnon Fr3& (PEEEIEBLERIE © B
SELCMERBEEINT ) — SRR T B RER(EY - FES S TIESFTIEERE - (EAER
HUZRETT Ry RS » MacKinnon $f SR HHEEY » S0 5 RHETT R (AR
> TARGAT SRR & — g Ry - FBRS E 2 eE - Bk - 1EEn
S EEIRUAREE o PR P IS R A B A R AR R B > MacKinnon
BEAE LRGP BB Y M RIS R 14 3mee T (2 DURIE T Rl A s TIE 5P e
SEVE A Y e 2 15 R 35 1964 FimiBn R MEASS & (Title VII for the
Civil Rights Act) P2 VERIEARREECETT » InfeE 2 FE R G Z IRk -
[ fE1% Krista J. Schoenheider FVEHZERIEE Ry » HefERF TAE ST SR IE BRI R

AR TEZ MR - ¥R TAFGRT TARE SR MEERIE I = - REEIEGH

2 Martha Chamallas, The Architecture of Bias: Deep Structures in Tort Law, 146 University of
Pennsylvania Law Review 463, 467-468 (1998); Martha Chamallas & Jennifer B. Wriggins, The
Measure of Injury: Race, Gender, and Tort Law 13-34 (New York University Press 2010)

* Martha Chamallas, Discrimination and Outrage: The Migration From Civil Rights Torts Law, 48
WM. & MARY L. REV. 2115, 2139-2151 (2007)

44 Catharine A. MacKinnon ( 3 )+ $82&5 %« E X - 4 (32) (1993 ) » HEERE B HI B AR -
W= 20 Mk IR R AT ) -

# Catharine A. MacKinnon ( 3 ) #8245 « F 03~ 2848 (52) (1993 ) (HEEREEL 1 IR -
BRI RINT) » H 216-227 -
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AT R I G IR R B AR A RT » M BURRETT R A AR e BORk
(URIRE" » {i£if] Schoenheider 55 » SEERMENT Ryl HMER% K T (RS R IR BR B Ky
—FEMGILAYSTA (cause of action) » i ZFEEAHRBANVEL M AR - {GREHI 2 FHE 2L
SRR R AR - EEE 1976 SR T IARE Williams v. Saxbe™—2ZE > L)

Bt el 1986 4 Meritor Savings Bank v. Mechelle Vinson™ 2 > 538 T
ST TESR IR B Y B A S E R M RIIRAR - (& YT 72 2R B2 LU AR5
PESEIR AT A 2 E A (multidimensional ) 148 » 4RRET HIETE R B GIE
2 THE ) TR - B X TRMAS TR - Chamallas DL T.(E

ST TESR IR R 258 SRS IR TR T Ry A BRI RMEVA S T E 2 AV A
7 T RAEAFHE RS BIEE » EEEBELEET RARTER > HiS
SRR S FAR AT Ry R B EORE VA PR sy AU BRa/y - th IR R iE BV IR SR

FRETEAN 2 FEWHAE B EAEAR B EEET S AF R EAY E R - (E B
HFE LRGP SR - T8 G — A TR Y il - A BN EAEPRET A
RETEENRIRRE SRR FENRES S e - DR EET A
BT EZ SR T ST A RO MR R 2 o A A YIHE - Chamallas

# Krista J. Schoenheider, A4 Theory of Tort Liability for Sexual Harassement in the Workplace, 134 U.
Pa. L. Rev. 1461, 1474 (1986)

7 Krista J. Schoenheider, A4 Theory of Tort Liability for Sexual Harassement in the Workplace, 134 U.
Pa. L. Rev. 1461, 1475-1485 (1986)

* Krista J. Schoenheider, A4 Theory of Tort Liability for Sexual Harassement in the Workplace, 134 U.
Pa. L. Rev. 1461, 1485-1494 (1986)

49 Williams v. Saxbe, 413 F. Supp. 654 (D.D.C. 1976)

50 Meritor Savings Bank v. Mechelle Vinson, 477 U.S. 57, 58 (1986)

> Regina Austin, Employer Abuse, Worker Resistance, and the Tort of Intentional Infliction of
Emotional Distress, 1 Stan L. Rev. 1, 4, 18 (1988)

> Martha Chamallas, Shifting Sands of Federalism: Civil Rights and Tort Claims in the Employment
Content, 41 WAKE FOREST L. REV. 697, 702-12 (2006); Martha Chamallas, Discrimination and
Outrage: The Migration From Civil Rights Torts Law, 48 WM. & MARY L. REV. 2115, 2124-2139
(2007)

>> Martha Chamallas, Discrimination and Outrage: The Migration From Civil Rights Torts Law, 48
WM. & MARY L. REV. 2115, 2149-2150 (2007)
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>* Martha Chamallas, Discrimination and Outrage: The Migration From Civil Rights Torts Law, 48
WM. & MARY L. REV. 2115, 2172-2175 (2007)
P BN R AR B RGER 0 T2 ¢ BRIEA (1998) 0 (e EEIREA R EE © —(@
PP R ) » CRART BT 2R H5E) - 565 6 H - H 213-236 5 EBES} (2007) - ({EEITEHIE
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LCNIEEE 53 NI RER i PRl IEERRF B B ER 20 S A A B & a T [EITE R
FERIFE o BB AER RIS 5 1980 SERAIE S B2 (culture
feminism ) RUSRIIMEFIHVEIE » 2300 H BB B IR - 58 R
[EIRE ~ BRI LA S B A T BB A E - 2etEIIHMERER S - 1M
EHEAFEREE (difference voice ) » 3l H # e tHA R BB SR - DURES
AT F (radical feminism ) > NAESEHI 2T (dominance feminism ) ¥

-

B HZcME E RV A SRS R ) B R ARG AR A A T E
ARHEIRET LAV - SR AR » AR AR ISR
1990 FT& 20 F P EmAI5REE %0308k (intersectionality ) » JEEEEFAG PIHY(E
A BN AR FA M AR T e -

HEZCE T FeERFE MacKinnon fERRET ARSI & Z MBI - G5
TETRIVBEE R AT | B G R - NTE A R o A i
FYATRE™ « L > B ~ BEERZUE N G FFEEMERIR R R &S
SRS MR LA SOEER T AR IS B 2% « (RAETT R PR PR e AR 4 s — (1
BT IAREREEY - U2 B4R g 7 B DA B R S LA A PRI TR A A AR

 BRIALD (2005) > (FEEEDE MR > bl SIS - LLES A M RIBU A e E 2%
) (ERENEESS) » 55 313 B> H 615 EWEFt (2007 ) ( GUEAYIERIBLUEAERAST ) - CES HT) »

F 485 4 HY > H 109-110 -

3" Martha Chamallas, INTRODUCTION TO FEMINIST LEGAL THEORY 17-27 (New York: Aspen
Law & Business Press 2013)

*% Catharine A. MacKinnon, Women's Lives, Men's Laws 103 (Belknap Press of Harvard University
Press 2005)
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PI I - (HEE FER AR IR R RER - AllE Tem B M ASERrY - I -
AT Z R A SRRV E R T RIS QA el (B R
WHFElErT R T57% BIAN LB B 2ct: LR B se = T Rk th 2 MR 0
BAE b R BRI T R A AR R T G E 0 TSR =5
&EAN AE AT IR R R Z 5t am - AIDAEGE M R lllsn B X > FrEEEIE
A LAEERER S EEIEE P EEZ RN AEE - DA R
LUK FREH RS AR MEREEA T E S AR % -

AN - B IR AR R T BAMA L A - BIZLMERTACER
13 > 1 TERHZCMERIRIRE ) BR%A (ask the woman question ) *ACHRAFHL LA [
W2 BIHIRIETT RIS ERARES - BEHEEEAR T 8L ) DHIRER
A BEEAMERER - WHMRENE - SRECHE EZR2H AT BsE
AV AREGEE R R A B2 R R B A PSR — H Y %
Bz EimCEER St - DR BRI A B ENARRES - TAWEE
RGN AR - DU AT me iy H S o A M Al TR o DR ED AR STRE A A 201
TR - MR SR EREA T > WA RASGE R TE LM 4E R S
Fo—80 BEGRHR AR DU AT R L2 R BNH A RER 2 TTHY - MERER
i - AR SRR M A BRI 2 b BRI oS8k IR (E RE ARG RIS
AR B N E T o -

FEEEREZATT  ASORE B ISR 24 el BT Rk
AL FITFEREIR EUR A » A SS B 20 32 A0frl i 20t T d i e
BHRMET R R THEFIDISE > f5 HSRBURRETT Ryt RV R IR R DU i AR 5%
YRR RTINS TR EEEE = Gkl - XM ERR

% Katherine T. Bartlett, Feminist Legal Methods, 103 Harv. L. Rev. 829, 829, 837-49, (1990)
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FETT Rt oeata > LIRS B ER B AR NG E R RS E S -
TEM AR =B LIS TS AT I SRE ZE B Ry L - At SR B R RE T R R 4
e g EAH R ek - M PR AU E BB R T A E R RUBE 1€ 2 E5E - PLK
RGBT = AGEE A LIESAT SRR B R ERIR  RAET R A A
AP P IRE > (F RSB VUR IR B E 2 o275+ A DU RS G B R AL 0]
e - WEMERI TARPEET » 2B RBUEZUE M EE > W TEGATEERED]
JERHEENE > IMMEZRILEZAT B5 DS SR - B TIE5
MERREE RN B ZRE  DIRARETRIERBUERIE  1e AR
BFFASTERTZ REABHRE I E AR - WS 5 RRHEIRG Z A - PUR
MR TAR AR B RR e BRFAGHIN LSRR R E e
AL ZHERE FEEEN MR L PEER T2 1% - WE LFS AT RFEE
{EHIRZ il > S BRI E BT Rt seiet Z B oA - AREEER
B TAES A bR i R IR T B B 2 MR IR > 073 A A e iRe P - S T A
NG 2 A
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F-% LEARMITALMEAME  FRASLKMEZ
%

FEIHIERETT Ry R IR R R] > DURGE I ARE R S8/ - PERIRIRE IR FIZI B 32
BEUERYEERD o ETRRRHETT Rk SRR RBE ~ 1B > SRR BRI
TE 0 i ST EEAE K oy A2 B rh T B S S > NS E o TAEAYRUE
MEIEEBIVEE » (e A e R PEEI@E 1L H2 a8k L5535
BRRR S TR EE S AR ERL R RS BURRETT Ry AL AT I - 20faTiE
BRETT Rk 2 B S AT - RS R B ERI MR R R fm R - FTHHUR
T Rk — B DAIRPIL ~ PERIEE -

FH—6 AT E S R KER
F—H BREZONEET RV

NAETER G EE—R AT B M Tt & B8 ERAr g 4E
fm E AN OER > (A E 0 2 B R REBEIRF N AL - & (B AR
EERE EEH REFREFKEFNIE (2 RRET R A B B AR E -
T - AT Ry AR SG RSB S ATHP R A > UM SR AL > 3
BRI EAE 2 BEZ BV BRI T RANAREE > EE AT RIVER > DUk
Mz OReERE] > 15 DANUS 8 & B~ » TR RETT Ry Al FE Rk R Ay H By e Hop
fE - e EE R AERET - B RAE R S g e P AT - IR ORI
A FEISERE - T R AR E I N B IR E & MR S &OIREE ~ (L E Bl

FOEES -

O EIBE (2009) 0 (BHEFTRIE) > H 47
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HEHRRETT Rty I RIZARS S E T BN R AR Z — » S5iiE
SURFBURTETT RAHBER ST By T —RRARREIT Ry o I T RPIRRIET T By 3 RS -
AR KRBT RAREN RIAE T R BT EERES - REREETR
7% (Tort Law ) AR &1 &G EEhE LN NIBEHRE - SRAERIRRET R
(individual torts) HYRIEI T » (h—TBIL 2 SR o SELART - ST IERE
B P R T R AR AR SRRV IR 2 - A HUAREURAVE & > BRI AR
W8 FERFL WAL - e RO R T R A R AR s A R R H
HZEf] (B RAEAR PR A LB S AR > S0 AR R NEE > 01T
RAETT Ry BN s 12 DI thr & DU BB THOEE BT B AN A
BEECRHLE (policy approach) HYETH » 5 AR T & BUA AR S AL
ZER S PMRRET R BT MRV ERET (E R LR TR » B A (R 2 A
ATl AR I R R

BRI ABZR - AR TR DUONR 2 YA BIE Ry el ke fE e 2
HE - AT RIEMBITIE - 1% DI BL A R Sm S R 1T LRl o AT - AT
A lEEMEEE  RIEVERZZHRL EnEREARETAMREZBIE - K
RRAEZ M SREURAETT Rk 2 MHRAR s s B B > 39 PRI R S Y
G MREERIUNEET R - PR AR T hiEEE
fiThitae » AR E BT R IRY - REIRREIT ik 2 SRR T SE

R 52 IR EREIT R AN TR (efficiency ) SURRIEIT Ry

o EIBE (2009) 0 (BHEFTRIE) H S

© EEE (2009) 0 (BHEFTRIE) > EH 70

O URTERLK » BT RIANRE AR BB TR - BT Res R B AL
VBB ER TR DT RV A0 H AYRIZORE - FI DAREREE IR IETT RV AEVARE - TARRIVEEE A E Rl Ry
—HEENEETH - | 2 TFE (2009)  (EHETRZE) - HS - B85 AR &EAR 97 4
FEBE B (=) T8 3 RHIR ~ B duiARe 101 R 41 SR A DUA AR 2 Mram e
PRy 2 ERER - ZSREHE NEERB I - 712 BE (2012) (BREHRER
EZHRHANE ) > (BURTEERR &) > 127 3 > H 349-412 -
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AR B AR I E AL R A B IME™ « AEAERLEE ST > 453 (harm)
WL R —TEECA (cost) » NEHT R0 > SiET hieG AR IEEME &
AR AT RR LA EE G TR R EB I THE Y AT s P A 1T R NP B i — 1
SRR - BRE AP BT R ED R 2 BRAHYIREE T Py & B

( reasonable choice ) * -

SRRSO AT Ry B UR R T Ry b A R R AFIRA A E A (accident) 1Y
=3 » Chamallas ¥ HL15 HIRTTEBUSHET T R AeAE - %000 EEBE Ry B 2 S FI R,
MHREFTRL - FZEARRTER » RSEATRAR B BA T (TR E I HVEEESR T
FRACHY  AEIERRAVES T - JAEREUR A SR IE F R - JAE o Bo IR
BEEEANIER DU S U BRI EIMUBARE R TR T R A R 28R
AT Ry & HEE » Ui B SR RS AT A Herh i Y ZE 1 By Learned
Hand ;B AE United States v. Carroll Towing —ZE$2HIH AT | A
LT EBHIEST Re @ B BIHYHIAE R BB T R A MR B
AR MR I (S I A E e i R LR PURE AT BB (T

AR R S SRR -

TR (2009) 0 (BHETTRE) > H 6

% Richard A. Posner, The Economic Analysis of Law (Harvard University Press 2007)

% Martha Chamallas & Jennifer Wriggins, The Measure of Injury: Race, Gender, and Tort Law 14-15
(New York University Press 2010); fE{E( 2007 )+ BB (S ARV K 57 HT—FE5F Landes & Posner
AL R REIT ) > 55 1 8 > H 191-211 -

67 Martha Chamallas, Vanished from the First Year: Lost Torts and Deep Structures in Tort Law, in
Legal Canons 104-105 (J.M. Balkin & Sanford Levinson eds., New York University Press 2000)

6% United States v. Carroll Towing Co., 159 F. 2d. 169 (1947)

% Martha Chamallas, Vanished from the First Year: Lost Torts and Deep Structures in Tort Law, in
Legal Canons 105 (J.M. Balkin & Sanford Levinson eds,. New York University Press 2000) o JfE;£7R 4K
BRI B LR ITEZ AR RETT Ry 5T - MG IRAREERY » AN T AR DA Z HE FIBA ST K O] FE -
B EREMEN  EEAKE AR - iE NGB EE R L EREERNZE - BIEN
PEBRHIHRARZE » MEFEH - RRETT R ERYIBE R FE 4 M EOK ERV TR
JRRAM : — - HERERET R AR E ARETEN: - HATEEREE AR AN - IRER
HEZ A BOREGEF] - - EAHRUE M AR - B - (@FF - B 28 BAAEIRK
REVEE » L SRS EMLDE RS E - = S AEARENRELE T ERE  EAFRE
FE 2 RHEEER > iR - AP RLE(L - BEIEA S - U~ &Ga 52 BRI ESEREAR
THRIEIME - R AFE TN ES BAORNZE - BEOE - NMEET RAVE S EGEEE A5 H
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ETTH EREETREIARE ML TESNER ) R

TEREEUERETT R BT b VAU i RIS B A AIBER B IE
TEFRBEERTET 2 NEEET S AT B R N OE B 2B S A I R R T
Foi ot o BT HIERET Rl R0 ZE [ AR B S E R HI B s b FE o TR
TTRBZERY—2" o SLHIBRER TR AB LIYMIIBIZE > 1980 LEA AL HIA A
FUEBNFRIGEIE R - DA A5 A2 I S A HER B e ITEr R 4a
SRR R o BIROHEADEZE R ~ oM R KA HIfEIE S (Critical Race
Theory ) %5 » SHARZIRHHR AR AT AR RMIRE - I E1&3RA - 508
g B - (A G R ERTERERH g ) St EE N DU EHTE
ZERANZEME (objectivity ) ~ 11714 (neutrality ) FI @M (universal ) ZEHES:
TRHAVESE - B ALAIZRA PR - LAl - SRR S SR R
SRR EER IR IR R P » TR ZCMERR ST ~ BAWST ~ SULIE SR 9EF R laR
g -

Chamallas F1 Wriggings £ LA 77 A ACETTIZRETT Rl op it » dh MRl
{BRAASIETT Rl RIS S0 R AT Ry R IRE R (B RIUEARE » Al 72 HE 11 & (E 2%
BRI ~ MERIERE R A SRBUR - #hMIRIA s E S B AR R T R B
NEHRAVRERR ~ MERIEE TR L S BSHEGEET R AR i S ST
Fy o DU TR RS TESHEEREN TR o et REEEE T 2 R

WEERAY T ACIRE » JRE R ARSI 7 > A RE(ERIENT Rk BHVE REH AR A2 - 5
REtERVEER A > R0 23 (2009) » (RHETT k) > H 311-313

" Martha Chamallas & Jennifer Wriggins, The Measure of Injury: Race, Gender, and Tort Law 14
(New York University Press 2010)

T St IR R L S DAL I SR > B M » T2 Simon Malpas, The Postmodern: The New
Critical Idiom (Routledge press 2005).

> Martha Chamallas & Jennifer Wriggins, The Measure of Injury: Race, Gender, and Tort Law 16
(New York University Press 2010)

7 Martha Chamallas & Jennifer Wriggins, The Measure of Injury: Race, Gender, and Tort Law 17
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HIRE R EE AT A — B AR R o i R T R S R R RZ
By o B R ACE I DAL ~ RIBARUES T A% ) (public law) JETT
ot > RN ZARE AR E ERARE T RAERE T A% ) (private law) [BE {48
#5"™ o Chamallas F1 Wriggings ISR Ry » SERTHREER AR > RN E4L 7 U2
Y (EERERETT BRI e R BRI - R DU DR S B 5 2 B B 4
REGAL > g ERESGFE O HMAREAEH » SRS ES L 2L
LU DR Y59 EAL E - BEIN5E T MEY i+ & JEE - Chamallas F1 Wriggings
SEEETRAEIT Ry A A R BE E TR (AL L2 DU Vs B 2 95 » W A
ie BB R RISAEEAVRAUAIAA] - DUt & B ¥ BLAETERY (reproductive )
ORI ARV E (intangible harm) - RHETT RyARE S IR AR ]
R -

A FIFTER A AR AREIRRY 1980 (X - I—HFHARES A B Rt s ~ 14
Bl AR RETT Ry/AHY 774 - Richard Delgado MUNTFTE AL HIME R EZBLUAE
1T RAHEEEE R BRRL T A e S RIS B M A S P AR AT M Al S il 2 2 2
BRI R > MAURFESE > FRE (racism) SRREZEHERHE
WL B AFHERAY TR - & 2 A REE B S HG sufE i LHBRN - (B2 EEHER
2 A EMMIHIIECE ~ AU o MR IR R TR R R

(New York University Press 2010)

S REST B R R G BB (EFLASEIK (private law ) » 2% @ Leslie Bender, An Overview of Feminist
Torts Scholarship, 78 Cornell Law Review 575, 1 (1993) - ZRImHFE T\ T 2 22 EHEE ?
T FREEH IR ESE © & ¢ Kathryn Abrams, Gender Discrimination and the Transformation of
Workplace Norms, 42 VANDERBILT LAW REVIEW 1183 (1989); Ruth Gavison, Feminist and the
Public/Private Distinction, 45 STANFORD LAW REVIEW 1, (1992)

7 Martha Chamallas & Jennifer Wriggins, The Measure of Injury: Race, Gender, and Tort Law 30-34
(New York University Press 2010)

" {hiR =4 (hate speech ) » LE BRI 2o - FEFIFLESUR RHEFT Bk M BROR IRIE > 1
% » H]£% ' Mari Matsuda, Public Response to Racist Speech: Considering the Victim's Story, in Words
That Wound: Critical Race Theory, Assaultive Speech, And The First Amendment 2320-2381 (Mari
Matsuda et al. eds., Westview Press 1993 )

24

d0i:10.6342/NTU201602809



HEMBCE Y T FRE TR EE R BRI © st SR
B (racial insult) & —EREHIRIL  BEESHUEAVIET - MRITEET AEH
FA > TR BT SRR S BT R8I REREE > IS i & (o AV SO AR 1
BE LR EREIRBEEERIFIL T - 312 Al RS BT Ry A2 il B AT
fEHY (extreme and outrageous ) ¥ AIRERILIRMET T/ - FENIEBCR 2585 > 15
tHCHEEMVAEE B RS (5% (physical injury) 513 E5R" « B T ZEAERRAEILSN » B
(ERE A T st RS EN ERT ik T — D EmEHEE AR A w5t
R RS2 EHIVIEET - Delgado HIBIZTE— 045 - B T RMEIT R AdEA
w i GRS 2 FEHATZEE SN BIEEHEE - BN R A=
SRR - A ZE B E B USSR E - 2RI A Al AR SR - G AR
woTEIRERF (abuse) ARERCIEREIET @ SO R HE FARA —E/%

UL AR BRAAES » A A RES KBOE™ « TEEREATEEE T > Delgado 57 Fyt
HIFE R A S YR HETT Ralfat (independent tort action) 2 EHY -

A Y RIREARR FEAIRALH - (B4 S st ETERIEFI A - 2/ 0 e DU EERY 4
o BBERIBAETHRE T LU S A TR R T RS R
TR FIRAEBILAVETN » AR E ARG EE AR B 2 B -

Delgado HIRFERER H E R VR METT RiAe— (8 A AL A T EE R A sk -

" Richard Delgado, Words That Wounds: A Tort Action for Racial Insults, Epithets and Name Calling,
17 Harvard Civil Rights-Civil Liberties Law Review 133, 136-143 (1982)
" Richard Delgado, Words That Wounds: A Tort Action for Racial Insults, Epithets and Name Calling,
17 Harvard Civil Rights-Civil Liberties Law Review 133, 150-159 (1982)
" Richard Delgado, Words That Wounds: A Tort Action for Racial Insults, Epithets and Name Calling,
17 Harvard Civil Rights-Civil Liberties Law Review 133, 166-170 (1982)
% Richard Delgado, Words That Wounds: A Tort Action for Racial Insults, Epithets and Name Calling,
17 Harvard Civil Rights-Civil Liberties Law Review 133, 159-165 (1982)
8! Richard Delgado, Words That Wounds: A Tort Action for Racial Insults, Epithets and Name Calling,
17 Harvard Civil Rights-Civil Liberties Law Review 133, 143-149 (1982)
%2 Richard Delgado, Words That Wounds: A Tort Action for Racial Insults, Epithets and Name Calling,
17 Harvard Civil Rights-Civil Liberties Law Review 133, 179-181 (1982)
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A e T RES $HETRERS B o AU IR M S aR A A RS & - s HEE T HE AT
FREFLUM EFREARVEER - FET&F 1980 KHf > Leslie Bender ~ Lucinda
Finley 214 T B KA ERE A TERET AT » B TR
BHGE (AR EH R R T % ORI E R  Bender BRI SUEZ M
T HRAVEES - DL R T R AR FA 2B MAVER A EE TR hE
BTSN S BIEAIRETIARKT o Ml R ST Ry 250l A B0 N T A5 R
(caring) %41 @ FERFF TS (ERES ORI (E AT - E R A I FERISE
BS AT (collective responsibility ) » (AT Ry A B BT EE AL & Y22 AR A\ B
ANZ G B » TR R « el by  SAEEPREHEAN T &S = A
(reasonable person) fE#% » EHAH M (reasonable man) #LIZK - {Hy
% (naming ) FYRES I EIRTE BT GEE S AERENHETHBMEEE - &
Bl - B S Rt - (B2 BB M — B SRH A P12 » sy it
WA BT RSB RS © i Finley HIFR R - SABMER PIVESEILE: - &
M~ hIr R AR B R B ERAVES - AT A S S A S
B AR B S T Ry i TR I MERTRR R0 S 2 A e S 2 E U FE DA
K888 » BOLARIIEL » TEETEEERREUZ O Ry T > HeHRERAE S MR ERG YRR 22
1 FrsmeY AR Tt U H Y © Finley 305 » (¢ EEIEHET B Aaf a2y
JEAE » GRIMEREUS T R A D P2 RS - EEE - T RER—E

BB L 2B MR AT B AT > Leslie Bender 8 BESCEMERFANN 4R - 25,
Leslie Bender, An Overview of Feminist Torts Scholarship, 78 Cornell Law Review 575 (1993)

* Bender 5% Ry (S T Ry AV (A ME P T SUG0HIRS > B SR o ME TR (A IR B T o
1] 2R ffms EE AR FI A VB2, » Wl Ry S b2t 1 38528 Carol Gilligan $2 (1 AYH s - 7] DU BICL
BT R BB EAE FERE S BEE N\ 7 R REEFR 7 5F 5 Leslie Bender, 4 Lawyer’s
Primer on Feminist Theory and Tort, 38 J. Legal Educ. 3, 3-4, 33-36; Leslie Bender, Changing the
Values in Tort Law, 25 TULSA L. J. 759, 767-771 (1990)

Y EER AT = A YIS » 5] £ L : Margo Schlanger, Injured Women before Common Law
Courts, 1960-1930, 21 Harv. Women's L.J. 79 (1998); Margo Schlanger, Gender Matters: Teaching a
Reasonable Woman Standard in Persona Injury Law, 45 St. Louis U. L.J. 769 (2001)

% Leslie Bender, 4 Lawyer’s Primer on Feminist Theory and Tort, 38 J. LEGAL EDUC. 3, 16-24
(1988)
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R Ealam R (N R e R ABATEHIZ L BIOAEERE R - AFIRE
ERRIHE e E - A Bt A EEEH T DA RS 7 ABLA 2
IR AR RIS EEE o I Te B — S DR R R T R R BB &
{EAVEE - BIARER A HY B E U RN AR (T e FE EHyuAEAE R
SRR R e HRITRET R A I E R AR T ArE 2 EED
R 24 o
HEFRIE L Ry BN SRV EFRIAERNTIT - A e DA T Rl 0500
MG (BB TE ) R (R T Ryt R L F AT & 1 5o (R T i St oy
T EH TEFR L ERBEE D IERRER TR 20775 aE & T2 A E
AyZcrE Eaesiem - Bl B H 2 T o R RS U (S B R B 2O ERY
ONRHEIS > BIANEEES - EIRICMEAE BTG DA ISR SR AR Z L B A [E
AR BRI A0S R LUER N R T RIATIFEE Y
REET R RN R T imsb2cttE 2 AT CERAVEE > (i
io PRI TIRFETT Ryt 2 o L B e (B B DU IR - {3 7 B2 PR AH A
» BISIRE AN RERA (5 5 B0 E B - I E NP e ST - I
K EHIHIHEBR A RRETT R 220> fa B2 IR THYRE LS DU B R S EAVERES 2
LAY Ryt > BIA0 ESRECEREANRE (5 B - SRR 1L B RS HI1T Ry
JEml F P AVAEAE® o i T R BB TR A G R
T R MR IR RIRTRE - 0 ER YRR T R AR B SR - 1B TT0ARLAG © T M 2CERY
%R | (asking the woman question ) » LAY K HRERER T /A A s e S 20 A

%7 Lucinda M. Finley, 4 Break in the Silence: Including Women's Issues in a Torts Course, 1 Yale J.L.
Feminism 41, 41-42 (1989)

% Lucinda M. Finley, 4 Break in the Silence: Including Women's Issues in a Torts Course,1 Yale J.L.
Feminism 41, 51-57 (1989)

% Martha Chamallas & Jennifer Wriggins, The Measure of Injury: Race, Gender, and Tort Law 25-26
(New York University Press 2010)
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IR 3 (201 2 IBE AR (fominist practical reasoning ) » EHEsfIARE
et BRI S » 73 T PR B SR T A R IR A R
TP S HEITBINE » DV LM R DR R SR A R BT B A g o L
PE B SRR SR | BB SR (consciousness raising ) » 1415
SYSITTA » A R S T T ET ORI - Rk M 3 E AR
B - BRI A SCBREL A S S BT o BT DU AR
S PR A 2 S S LR TEREAE I 0 A8 - R R
G T {E PR ) ECR R S RIBCAHIRIRE ([ ALIECA » Personal is Political )
BT E O MR B R R
BHTRE - AL E AT S R EATTOR R - S AT S e AR
Et R B BRI A SR R - S E R
FUER AT » FEe S S BRI RN - RODIEERRE R oM T R
FREAE - B AT L M P SR R R L R LT - PR )
TEATI T Rk - (ER BB T R ATAE  JR B R

BIRRE SRR MIAREG TP B SR T AT Ay AT RE M

Cor

A RETRANLEERAMHAEERR
K EERSREUR T R A HIRHSTRE IR 2 M - DL 1980 RS w) ] - it

% Katherine T. Bartlett, Feminist Legal Methods, 103 Harv. L. Rev. 829, 837-867 (1990); Leslie
Bender, Feminist (Re)Torts: Thoughts on the Liability Crisis, Mass Torts, Power, and Responsibilities,
Duke L. J. 848, 850 (1990)

! Catharine A. MacKinnon, Toward a Feminist Theory of the State 83-88, 93-96, 101-105 (Harvard
University Press 1989) « {H1S—fZAY/E » PRANZCME: T 2R R HES T Rt HIRASE - BEZNE DL
HVEKERAE Ko o3 b (A RS R P M2 S BR AR BER R A (F Y > 31 DA R AR A B 53 (31
WITENER ~ P& ) ZIRYSCaME (intersectionality ) s @ {E(RMETT Rk LW R HEVEZM: -
Austin FYIAZER1Z EHE & fiﬁﬁ&*ﬁﬁﬁ?fﬁ%’]%évﬁiﬂﬁ (multidimensional ) AY5&#E » LUK HEAHERIE
B RS H =R R T RedfF e AR IRIEE AV M RE > 3£ 52 ¢ Regina Austin, Employer Abuse, Worker
Resistance, and the Tort of Intentional Infliction of Emotional Distress, 41 Stan L. Rev. 1 (1988)

%2 Leslie Bender, A4 Lawyer’s Primer on Feminist Theory and Tort, 38 J. LEGAL EDUC. 3, 5 (1988)
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SRR LR 2 2 » 40 P L B st AT A
17 » AREARSCR B HOESEE 1990 - (OZ ST T 3 T By ADTFeRre
2 iR LERTR » SR BN T R A R B AR B R E AR
&, (bias) -

M R L RIS (A 2 M2 % R T e R
A IR B+ HIR DS B R A AP similar
situated ) 77 » TRETR %5 %2 (ERIEE - HEERR FEREBOHRET
BN » AR RRIMEIR R EAE R T R se 2 LR LR -
B RS » FHE (R LRI I 2 AT - B ARBNEA
RSB » DR BN A BB » R PR — e > TR
FE—SHIT5 BT P > Hoop— TR B BN o TR B A P
WEIETE - P ET BOBEY  SESHYEEES  SEEE
(devaluation) SEFIRRHERTE » I JF EBEUEEATIE ML » T2 — HIES
B SEED - REREIEE T AR R E AR G 2R -
PR IR SR B AR 5 BB IR 105
T BB b R R A A T 1 2 L P T IR
P

T AE AT RRET RiA TRt R R e S TR ERER R

P EHEET AR L > UE - SIRIMERIZE IHERE - PIOEE KSR AT
ZGHIFE T 27 IR - I SRR K ERA (3425 (loss of consortium ) HYFRZEMEHE
MHEETEmEER © Lucinda M. Finley, A Break in the Silence: Including Women's Issues in a Torts
Course, 1 Yale J.L. Feminism 41, 45-51 (1989) 35 4R EHY 1950 FERFAIGTE BN 28w 14 AL »
NEPA EETEA R E—MERRIRUE - (BRI =TT /MG E BN 7 U
FAFI LRI - R B A AN B 26 —IH TR AEET R

% Martha Chamallas, Vanished from the First Year: Lost Torts and Deep Structures in Tort Law, in
Legal Canons 107 (J.M. Balkin & Sanford Levinson eds., New York University Press 2000); Martha
Chamallas, The Architecture of Bias: Deep Structures in Tort Law, 146 University of Pennsylvania
Law Review 463, 466, 470 (1998); Martha Chamallas, Deepening the Legal Understanding of Bias: on
Devaluation and Biased Prototypes, 74 S. Cal. L. Rev. 747, 749-751 (2001)
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PUR I M= R R > 28T _E A A B e 22 s
(disparate impact) 7EN™ o {E5—THH - iEfEE HIRHREIRIE SRR ERHES
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Tort Litigation: A Constitutional Argument, 63 Fordham L. Rev. 73, 80 (1994)
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% Martha Chamallas, Questioning the Use Of Race-Specific and Gender- Specific Economic Data in
Tort Litigation: A Constitutional Argument, 63 Fordham L. Rev. 73, 80-82 (1994); Martha Chamallas
& Jennifer Wriggins, The Measure of Injury: Race, Gender, and Tort Law 158 (New York University
Press 2010) » ASRF T 2l 2 SEE B RS ZE (- B0 0 A TR AR RN S /4 -

100 MHRAE R T ¢ Vicki Schultz, T elling Stories About Women and Work: Judicial Interpretations of
Sex Segregation on the Job in Title VII Cases Raising the Lack of Interest Argument, 103 HARV. L.
Rav. 1749 (1990); Christine Jolls, Is There a Glass Ceiling?, 25 Harv. Women’s L. J. 1 (2001)

%1 Kathryn Abrams, Gender Discrimination and the Transformation of Workplace Norms, 42
VANDERBILT LAW REVIEW 1183, 1183-1189 (1989)

192 Martha Chamallas, Civil Rights in Ordinary Tort Cases: Race, Gender, and the Calculation of
Economic Loss, 38 Loy. L.A. L. Rev. 101, 106 (2005) - Chamallas ifi 8 S E B2 » FETEE
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195 Jamie Cassels, (In)equality and the Law of Tort: Gender, Race and the Assessment of Damages, 17

ADVOCATES’Q. 158, 182—-84 (1995).

1% Martha Chamallas, Civil Rights in Ordinary Tort Cases: Race, Gender, and the Calculation of
Economic Loss, 38 Loy. L.A. L. Rev. 101, 115 (2005)

197120031 0. J. No. 18 (Ont. Sup. Ct. J.) (QL) (Can.) Chamallas 37 5[t & Bl KAVEZEEH: > B
AR - b 35 B f o a8 AT R IR EIHE BEA 48 1S RAVRERR - SR HA A MR Al Y 77
B R B AW ESEEE - Martha Chamallas, Civil Rights in Ordinary Tort Cases: Race, Gender,
and the Calculation of Economic Loss, 38 Loy. L.A. L. Rev. 101, 113-115 (2005)

1% 120037 0. J. No. 18 (Ont. Sup. Ct. J.) (QL) (Can.), at [3]

19120037 0. J. No. 18 (Ont. Sup. Ct. J.) (QL) (Can.), at [43]

34

d0i:10.6342/NTU201602809



EEI R > SRR S MR T B EERoR (B RS AES
CEERED) MEEIIREATETE] > AR S E SRS R (BT
M T RS A b TR R R R A (RN B S B
A R R B AR DN S Rt SR A — (4 Rt - W AT
S PR AHTEERE - BREOEBDAE IS Stephanie KI5 > SRIECOEHEZE S
T 1S 250,000 TEANKE - B (EEEHT B IS AR IE 2R MRS LR © 5t
B R AR AR TTE 5y » L A WA B B R EIAOAEAE » Hor—fir DA AR
FLSE L SR 1,070,694 TTIE BAEAE » 53 —(r HILIR 43 VAR R BB 4 578
A 1,690,250 TR A o AR S R EIROIR S MERIFDRE A% » H{50
JR A7 R St S R R T B - I A BRI M e — R BRATEIR
B &y 1.421,225 0

[ e P T R A i I A R e RS BAE 1T > A 2805 | FR B (BT 3
{i P P AU E B HIBTR SR A T IR TR R4 » IR0 Tucker v. Asleson'' > Finch j%
B M A RTRE s - TR 2 R A Y SRS 2 75 B o A L M 1 sex )
A - HITSME LA S AR A (3 S RAE ] < R Iesl By MRS AE
SRR SRR T (L2505 B 2 s e S LA > DRI (o PR S M B4 T
BB E GRS ZERA > I - AR R S T FE A E5R - RETZ M
RS RS RAE FITEN - MEBLE —(TEUE B B B A — B R o bt

19120037 0. J. No. 18 (Ont. Sup. Ct. J.) (QL) (Can.), at [123]
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12120037 0. J. No. 18 (Ont. Sup. Ct. J.) (QL) (Can.), at [76]-[80]
'3 120037 0. J. No. 18 (Ont. Sup. Ct. J.) (QL) (Can.), at [99]
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question in this case is whether the measure of the plaintiff's capacity to earn income should be based
upon statistics for her sex, or whether the measure of her capacity is, as her counsel contends, the same
as for a male person."; "I accept, as a starting point, that the measure of the plaintiff's earning capacity
should not be limited by statistics based upon her sex. ... in Canada, no educational or vocational
opportunities were excluded to her. ... "; "I accept the assertion advanced on the plaintiff's behalf that
the measure of her lost capacity to earn income is the equivalent of the average university educated B.C.
male ... "

17119971 B. C. J. No. 1051

18 120037 0. J. No. 18 (Ont. Sup. Ct. J.) (QL) (Can.), at [133]

19120007 0.J. No. 4603

120120031 O. J. No. 18 (Ont. Sup. Ct. I.) (QL) (Can.), at [134], T -+ K[ ss 51127 18 25 Hr g Al K2 i
LH R SRR &S P RN R Y - AR R AT REECRAE T B TS T L e B E I (H(E
T TE AR HE A S B S Bl RSB < FEBE DRI & % 48 T IR PR B A
] VE BB AR » ... am mindful that it is inappropriate for an assessment of damages to reflect
historic wage inequities. The courts must ensure as much as possible that the appropriate weight is
given to societal trends in the labour market in order that the future loss of income properly reflects
future circumstances. The court must embrace pay equity, given our fundamental right to equality as

entrenched in the constitution... ."
121 120037 0. J. No. 18 (Ont. Sup. Ct. J.) (QL) (Can.), at [135]
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122 Ken Cppoer-Stephenson, Damages for Loss of Working Capacity for Women, 43 Sask. L. Rev. 7

(1978-79)

'3 Ken Cppoer-Stephenson, Damages for Loss of Working Capacity for Women,43 Sask. L. Rev. 7,
7-13 (1978-79) » {1 20 28 L S 0T A et 7 » BB B 24 16 P (S TR
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124 “This is whether damages should be assessed on the basis of what the plaintiff as a matter of
projection would have earned in fact, or, on the other hand, whether the assessment should be based on
what the plaintiff had the capacity to earn, whether or not she would in fact have exercised that
capacity.” Ken Cppoer-Stephenson, Damages for Loss of Working Capacity for Women, 43 Sask. L.
Rev. 7, 8 (1978-79)

125 Ken Cppoer-Stephenson, Damages for Loss of Working Capacity for Women,43 Sask. L. Rev. 7, 15
(1978-79)
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126 It is therefore suggested that the earnings level for women should be reflected in a damage award
by an estimation of what pay scale would be applied to a man with similar skills and training as the
female plaintiff possessed. Such would represent the legal earning capacity estimate.” Ken
Cppoer-Stephenson, Damages for Loss of Working Capacity for Women, 43 Sask. L. Rev. 7, 14, 22
(1978-79)

127" Jamie Cassel, Damages for Lost Earning Capacity: Women and Children Last, 71 Can. B. Rev. 445,
446-447 (1992), ##5]H Martha Chamallas, Questioning the Use Of Race-Specific and Gender-
Specific Economic Data in Tort Litigation: A Constitutional Argument, 63 Fordham L. Rev. 73,
101-102 n.200 (1994)

128 Jamie Cassels, Damages for Lost Earning Capacity: Women and Children Last, 71 Can. B. Rev.
445,490 (1992), 5| H Martha Chamallas, Questioning the Use Of Race-Specific and Gender-
Specific Economic Data in Tort Litigation: A Constitutional Argument, 63 Fordham L. Rev. 73, 103
n.211 (1994)
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12 Elaine Gibson, The Gendered Wage Dilemma in Personal Injury Damages, in Tort Theory 185,

196-197 (Ken Cooper-Stephenson & Elaine Gibson eds., Captus press 1993)

130 Elaine Gibson, The Gendered Wage Dilemma in Personal Injury Damages, in Tort Theory 185,
204-207 (Ken Cooper-Stephenson & Elaine Gibson eds., Captus press 1993)

B gy = 48 K SFEs > B B, ¢ Martha Chamallas, Questioning the Use Of Race-Specific and
Gender- Specific Economic Data in Tort Litigation: A Constitutional Argument, 63 Fordham L. Rev.
73,90-97 (1994)
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fii 1976 £E Caron v. United States'*°ZE 7 [F25 Fy— 23 » FEHLUU{E A ABF A
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"2 Frankel v. United States, 321 F. Supp. 1331 (E.D. Pa. 1970), aff'd sub nom, Frankel v. Heym, 466
F.2d 1226 (3d Cir. 1972).

133 Frankel v. United States, 321 F. Supp. 1331, at 1337-1338 (E.D. Pa. 1970)

3% Frankel v. Heym, 466 F.2d 1226, at 1229 (3d Cir. 1972).

135 “Marilyn's life of 19 1/2 years, prior to her devastating injuries, presents a clear picture of prospects
for marriage. She was attractive, healthy, talented, well-adjusted, and intelligent. From the age of six
she was interested in horses and became a proficient rider, winning many awards. She attended and
participated in many horse shows. These and school and other activities brought her in contact with the
opposite sex. She enjoyed male companionship. She enjoyed teaching others to ride and engaged in
hunts with others 15 years of age and above. There was a likelihood of marriage and motherhood in her
future. Marriage probably would have interrupted her career, but with her training she could have
resumed her career, if it had become necessary or desirable during or after marriage.” Frankel v. United
States, 321 F. Supp. 1331, at 1338 (E.D. Pa. 1970)

136 Caron v. United States, 410 F. Supp. 378 (D.R.1. 1975), aff'd, 548 F.2d 366 (1st Cir. 1976).

137 Caron v. United States, 410 F. Supp. 378, at 385 (D.R.I. 1975); 548 F.2d 366, at 367 (1st Cir.
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It E B B RERY (8 AR B S AR BR B Y R U AT R T RS B kg2 e 116y
R o BRSBTS TR M LR AR AT R A S
SRR S —E GBS - SRR IR S HET R A R - R
ST A AR SRR RS PRI R R ARSI R RS A FEE

1976).

138 Caron v. United States, 410 F. Supp. 378, at 398-399 (D.R.1. 1975)

139" Caron v. United States, 548 F.2d 366, at 370-371 (1st Cir. 1976).

10" Gilborges v. Wallace, 379 A.2d 269 (NJ. Super. Ct. App. Div. 1977)

11 Gilborges v. Wallace, 379 A.2d 269, at 276-277 (NJ. Super. Ct. App. Div. 1977).
2 Gilborges v. Wallace, 379 A.2d 269, at 272 (NJ. Super. Ct. App. Div. 1977).
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FTTRE T LARK Ry BB iE BV IR R T 30 R 2o M B B T 201 T 2 el L
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2 [EH SRR R T E AN

ez EA S E I E R R ST wm T (HE RS & 911 ZEFH
AR G ERE - BEPANIR AR - HREEE H 2 FERAMETE
SEAERVRRE - 911 (R - REIREIRRMKIL 911 FFZEEMELAES
( September 11th Victim Compensation Fund ) » =& E 0] IEEEIHIZE A EE KR
HIEE > SUBEREE S G HRKME - EROFIR R - EHAegSaT
ZEHME - B2 E S S I T Ry N B R s > BRI
G EBIINE NEA —EWIHRSCR Z =TT RIBEREE A A [ - R S (8
IRIRIE > FE— AT Rfran > (T R AR ERIARIL G TR — SR (3BT s ks
B TR o T B S A SR PN PR Y B R g E R T
BURFETR RS TR E R BORERE > PIaH e SOFRRAVRUE ~ M2 F B AR
BE TN L ~ A0l S E R E SRR E I R DGR IREOBR AT T EE '
HIR B EREREERE AT R T BEA e ET] -

FERHI 22 B ARARSERE I TAM | e I E B A e g E
A Kenneth Feinberg R R SR B PR BT AL HYEHRARAE - ARTAMG S {82 F

HYEHE IR B - AR 2B 20:4H4% (National Organization for Women ) ¥t

3 Gilborges v. Wallace, 379 A.2d 269, at 277 (NJ. Super. Ct. App. Div. 1977).

144 Martha Chamallas, The September 11th Victim Compensation Fund: Rethinking the Damages
Element in Injury Law, 71 TENN. L. REV. 51, 55 (2003)

145 Martha Chamallas, The September 11th Victim Compensation Fund: Rethinking the Damages
Element in Injury Law, 71 TENN. L. REV. 51, 59 (2003)

140 24 ME4HS% (National Organization for Women » 5§ NOW ) 27 1966 FEAEEF I > H
Al Ry B R AR 4R - 72 1966 4F 6 H 28 HZE 6 H 30 HEZERUH D.C. AR Mt ir Z B &
ZHE=REBGH - FEL K G o Betty Friedan 52 \JATE I — (6 Ry 20 Mk S8 2 4H&% - & ih
Betty Frieden #Z&37 /] NOW 2% 7 HYE = ( Statement of Purpose ) DAFEH NOW 17> HHY o
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FHRE I DUIERHIEORE SR 2 B A G B RIA LIRSS E T 5 T 2L
PEEASZZ MRS AR B (A 77 5 LA R R4 - Feinberg BYMUAEA
SRR A2 S T DS — s TREIDA B M R e [ S ' IS
5l 8&atam > BMGEEA: TR T Rikamanth - ABERIE T ASIA S - TRE
DS E Ry R oy 2 B M HIHE R T e TR

(=) A - GEEFR ORGP
APk

FEFVA B HE LR DUR & 2 MERIE Rt IR SRS EBEH 2 5 =0
—H R T R FIT e R L R ER R - BER BT U SRR TRRI LR
PERIE Ry o SRR Z R R AR 5 18 SRR MRS » SRR = A e it — & oy

F—TE L B 270 BRI DS B 7 ey B R
(direct discrimination ) » ST HUE S IERE > JARE NIRRT EE A
PRI A (Rl 25 B AE - DURE IR ML — ke 0 S5 Ry o SRR Y 2 R R g 2 Bk
Pemis s 2 1T DA A I — 2B ke 0 S5 Ry o SRSy 2= B R Rl & 2 B AR &
Fh Y BRI R T S B E R B A A A RS
5t BIEBUARIT S » R Lo M EsREE IS E > It

NOW FEFERELSFEFRMERIEAR ~ BERa &AL R B TR ST 20 2 TR RS T 5 - SERF A E)
PEREFIEZIEZ (Equal Right Amendant, ERA) » Bfli® NOW HERMEIED) - 712 NOW 4k :
http:/now.org/ (H{&ZTEH * 06/22/2016)

147 Martha Chamallas, The September 11th Victim Compensation Fund: Rethinking the Damages
Element in Injury Law, 71 TENN. L. REV. 51, 69-71 (2003)

'8 Martha F. Davis, Valuing Women: A Case Study, 23 WOMEN'S RTs. L. REP. 219, 222 (2002)

W S A E S F AR > 72 FHIBIT (2004) 0 (EAMERIRAIENAT AL © =
BRI L2 SRR AV PR A ) (BT &R B A wEE ) » 55 33 %5 3 /A » 83-85 -

130 Martha Chamallas, Questioning the Use Of Race-Specific and Gender- Specific Economic Data in
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R Ry Ee ARy 2300730 JREE R a7 (HEE FENE e e E R
AlEAEAE » XAERREZERF7E (indirect discrimination ) » A SRR K 14
AR BRI ERES T BRIR 2 518 - FREETIES Ay - -

{(E B M R BCEATEIRIV BB (F RIBERER TR RRA R EL  1&
TEIRETE Ty - A B EFEREER M - AR R ZRMERI D 2 251088 - B—F
2004 ££H U.S. v. Bedonie ™' %€ » RZEFEH Fy—ENEE % itk - INEHEIIAET » %
HUBRE P EES NG —mEt B & R EN B 2w BN A ATE IR E
R R R E YRS Ry 744,000 =TT AR - AR Ry 433,000 57T
ENES 2T A A AREIGAIME A5 &1 - & 484E4Y F 308,000 35T » WIS AT
HERIPER] > AR 171,000 355017 AR RAAEST BHEER » SRR RIEA TR
R ANEHHEERHE BER S T AR E RV EEEE - B AR &HY - JREIE
RO AT AR A e 1 - W14 2008 4R McMillan v. City of New
York ™% > Rt B—IFe R A NGBS IR SN 2 21 B 1R (5 E 20
o REEENGIF S R AR RE SRR ) SR A E IR - BT EER
HUBRA IR 38 - SN IBUT R N BB R 2 B A A Z 0 R == A - °F
i At 2 B G F AR R i VAR IS RS T R AT M BRAEIR
HPITHYETEARELE o JA'E Weinstein 58 Ry(E FIFIRAVEIR & T BIERFHIRME
MIEEERER 2 R AR BRSNS - St RIS EAAEE /e —1E
FPER RN R TR » VAR SRS B4 (strict scrutiny ) > < AR

SR - Bedonie ZFABEEERLIATLBURF E1F LM > MIERITRER T OZAYE

Tort Litigation: A Constitutional Argument, 63 Fordham L. Rev. 73, 104 (1994)
31 U.S. v. Bedonie, 317 F. Supp. 2d 1285 (D. Utah 2004)

132 U.S. v. Bedonie, 317 F. Supp. 2d 1285, at 1313-1314 (D. Utah 2004)

133 U.S. v. Bedonie, 317 F. Supp. 2d 1285, at 1319 (D. Utah 2004)

3% McMillan v. City of New York, 253 F.R.D. 247 (E.D.N.Y. 2008)

135 McMillan v. City of New York, 253 F.R.D. 247, at 255-256 (E.D.N.Y. 2008)
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EEtREEEE » AT RN R AR MERE McMillan Z5 > JIF R
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EEEET DR
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1944 - Korematsu v. Unithed States —Z » = ARt BIEL R IEIENY 7y 2 —kaE
S WWVEHERNBEZR ARIES A A GBI ATEE - il F iR FAERE R
st R A RS ARATERAE 1178 - IR E DL T IEREME ) R TR Irtk ) (RS
H - fHIERESMET RV, - (Rt B 2y - dts
REMT BB REAYET B AR Z P DUE & 1R R AR » B R Ry TE R RS -

-

TR — B — (AR B B A& 1] s - T S s T 30 R AE 2 IR AR E 2GR AG
AR E AR AE - AT 13 L BBy F R T a9 ™ o KT - ISR IEREME K
SV ESR > ARE] e AN T E YRR Sy SRR AR 2F B AR - 40 1984 4F
Palmore v. Sidoti' ™2 » JWBUFE Fo— R/ NZI AN E RSB 52 R IFR EBLA -
TACRTRE R SCIIR A A - T AR 5 AR SR 8 > AT 2O A5 R ER
BAAREERE - NS S ABCAIEE Ry > T 2L HIRE AT AE N Ry LR A [RITRERITT A2
FIEEHE - ([EICRER EIA S R FRME R EF L AR E L R e
A > FOREEZA BEFEMI R R4S - (B A JE B R T Ry 53 8 e S B
AR E - JRENENE L 2B IR RS IEE (BB R S E
B/ > AR I RE EEUR A AR ER I BHE M AAVRER S (5 F - WA (e B
T 2 R L 2 22 AR S b 1 i e A S R e S R Al

136 Korematsu v. Unithed States, 323 U.S. 214, at 223 (1944)

137 Martha Chamallas, Questioning the Use Of Race-Specific and Gender- Specific Economic Data in
Tort Litigation: A Constitutional Argument, 63 Fordham L. Rev. 73, 113-114 (1994)

138 palmore v. Sidot, 466 U.S. 429 (1984)

159 palmore v. Sidoti 466 U.S. 429, at 429-434(1984)

10" Anderson v. Martin, 375 U.S. 399, at 403-404 (1964) « A5 H B0 52 K i 15 A s B2
LEEEETE FAVHUE X BIME N IRE IR IR BB A DVERERD » TR S IR (2 58 \ 39705 0H
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A IEMEMEAI P IR REIE B LB S RIS A - EREIRETAIE
ERFEETE > —E AR GRS AE DRI EA S e — (B 8A T 0 Z G
12 FHTERIE R s tHREE » S IR SE MRy DB e (R 25 B T 5 A Y S S A
EEIARAC IBRRHIMUE S BN ARRRE R S R SIS B Y 55 BT S H R B
AFE o (€1 - MBS Palmore 3 » B{EAIZ B E FERR L EBHEN SIRE
fY » EBEEE SRR TR M > IR B4 s R e s T SR A AR A AE T 0
HREEE A EEE -

SETEIRIG I R R R S EE AT - BIMER B E R L
AIRRERATAE » VAN RRFE AR AR 7 S ER P B A Aot Jy o » SEERIERent Ry
B R Efise 5 — G BRT EZF EAFAE (intermediate scrutiny ) pE# o [ £5k
MR EEIN - ZHELBLEYME R " HEAER ) (real differences) {F
FyHH o SRR RSN S AR SR 0 {2 Chamallas ¥R HVERE - HEl R
HE 7 S A G B AR LI RITE Rt BRI AE IR — T IRk EEAE
SR tEEHEY) - SEALEY R R AR - (e R AR R R

EHEERA S G2 WA B EE (CR A E ER IR T s R sEaE
TEHEZER' o BEAh > TREEFERIERA T8 - thiFR DL T IEREME ) Ryt
o 0 SRR EEN MRS T BB AR R B S B IERERY - MR SN EEE T -

T EhE T Iy ) EREER TR RE IR AR ER -

1! Martha Chamallas, Questioning the Use Of Race-Specific and Gender- Specific Economic Data in
Tort Litigation: A Constitutional Argument, 63 Fordham L. Rev. 73, 115-116 (1994)
192 AR B A T L L T%T Ji& 2= DAL R B AR 2 ZEBlEtEm - Bl
Geduldig v. Aiello, 417 U.S. 484 (1974) » 50 R L MRS AR B S » SO R ERTZ= R
RN EAMERIAFEEE (similar Situated) Pt AR R M S - (E RS 1% B i d S s 0
(Pregnancy Discrimination Act ) RIJFE B B2 (R&E M A 7 2 —3 > California Federal Savings
& Loan Ass’n v. Guerra, 479 U.S. 272 (1987)—Z a0 B AR R MBI R - AHBART ST 2
Catharine A. MacKinnon, Sex Equality 393-419 (Foundation Press 2007)

15 Martha Chamallas, Questioning the Use Of Race-Specific and Gender- Specific Economic Data in
Tort Litigation: A Constitutional Argument, 63 Fordham L. Rev. 73, 118-119 (1994)
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1978 4. Los Angeles Department of Water & Power v. Manhart'**2& > B[1}). 1964 4

ERREAS TR R/HEE TIEUER - 3% 2 Rle R S B o Tk
ERE M2 R E ) TE P HIRESE 2 (e RtV EEE RS E (R BB IR EIR
o ERRHIMU A 52 0ARE R0 AT - TRBNEEZAEL T M A RS B iR A 3R SR B e T -
A FTEEEIAE TS BRY T IERENE o VAR AR SRR SRR I I R - iR
HEFERIEER EEEM 2 F5E » Manhart E0EREEE Rl AT 2L ER
AR&E T » 15 ABERE IR R UM s SRMERIAY o A [EIRE R S — % » TETfE
HIBHRA A B E BlE B4 - (58 T =0 B BIE A M R E o SRS H R AT A 2 B
(191 - Chamallas 5 » Q15 Manhart ZEEBELAEEIE WSS 14 (RIS (R
iRk T IE 1964 FRAEAME RELH - IVE A7 DUAMER R R B EFERFE 4+ -

{e FHECHA MR AV BRI Rost AR AR AN AL B Manhart ZEIN S
I - R VRIS 2= A S i R e e = R (BRI RAE /)
(7 FANE SR A R L G MR Y B LAV AP RISt B e T i
R HIERERRE ) - ERETHEE R A L N B G R R 4S8 808 5 1201 BT TR
[ M LAEFEIR—E GBI R R S0 - TERE T4
NAEBISHI RGP i & — B 485 R 2K o Chamallas 375 Manhart ZZ5/ V¥R E

TEER B AR P 2 S Ay 2] £ 08 T RO AR R B4R a TR A

1% Los Angeles Department of Water & Power v. Manhart, 435 U.S. 702 (1978).

1% Los Angeles Department of Water & Power v. Manhart, 435 U.S. 702, at 709-710 (1978). JEH&
Stevens Rl : ' iR 2 fSE M SR AN B IR SR BIEE - USRI THIIS a2 52 - (B
ZEFIEEREN R E TS DA A2 B — B HE AR A B R H s F IR 48
FrAEEERLE LRYES - B TSR TR B 7 Y B TR e 5 PR R 25 B AG Y (47
L A E AR EEFE - A8 R AVERGIEEE T LR o A FISE TR AVIEAE a] DU 51y
PRI R A 7 S A i e - {E 35 i 72 SR Y BE B[ N T RE R B MR EL 20 W i it T B AR R -
100 EEFRIHRSCE 14 RENER S REUWVER AN S S 2 e HEAELE
AR RE RIS R > 5B A R [E - 5¥41 2 sl a2 © Catharine A. MacKinnon, Sex Equality 12-24
(Foundation Press 2007)

167 JUXBHE R BLEREIETHEEG T AR ) W A AEYIERESR - REE B FEaS
BRI PRS- EEEANZSmRE -

'8 Martha Chamallas, Questioning the Use Of Race-Specific and Gender- Specific Economic Data in
Tort Litigation: A Constitutional Argument, 63 Fordham L. Rev. 73, 120-121 (1994)
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FERRIR TR AR A > LLK Manhart ZEREET > ESRAEMER] 2 EAYEET
Bl > ARTEM RS RIS SAE I IE S MR IR 2 -

2R EEER

SCFFE IR R B M AR St a H R 50y By R T B T B IR IEAE
Mo m] DUZERERYFEHIR A - IRV B AR R E R HRIET RA AR H I E A
EIFIR TR A R A PR M #eE NE R EREE AP Ea R
e ] UG H S R AY i - AR BUR B 2R D R e A AR IR/ D
B B ERRSERtE A B D B IEdes S HEV R T R IR E NS E R
AT HEH 2 EE N R RSN T AL A RS IERENTREGE ™ o A1
Chamallas 525 > BIIRKAIEST » TEEEIRKMREZEEIHVEL T - ZHHATA
(EEHH A A EAVEAL - SR AR B MH TRAS > (BRI
TERIAIFAE (BB E IEREIVEEAE » DUT/RFIRAGER » BATHV4E T HdE vl LIS
BEFLZESBLRNENS - BRI S RS IS ELRAGUEE » FRIE
AT DRSS AR o AT RE AL & s - DU B ®s - Bl 2o s5 )2 il
REVBELETT ~ LM PR BRI HIRUE A S & > SRS AR G4 m DL
SRR AEREA > SIS A R SE M AR P S R R R I TR RE . 117" o BRI
RS TR A — (AR B R - B AE DAY ARSRE AT R EIE &
SR BT - AL AR P S 4Rea TR 2N - (EAIRTEETT ~ RAFIRVRRE - &
FRERFAT MG - A1 eI E M A IR T h SR SRRV

1 Martha Chamallas, Questioning the Use Of Race-Specific and Gender- Specific Economic Data in

Tort Litigation: A Constitutional Argument, 63 Fordham L. Rev. 73, 122 (1994)

7% Martha Chamallas & Jennifer Wriggins, The Measure of Injury: Race, Gender, and Tort Law
166-167 (New York University Press 2010)

T S RE R B TE(S R BE S FESREF > £  Mitchell Mclnnes, The Gendered Earnings Proposal
in Tort Law, 77 CANADIAN B. REV. 153, 154. (1998)

172 Martha Chamallas, Civil Rights in Ordinary Tort Cases: Race, Gender, and the Calculation of
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TP T IEMENE ) ARIEEACBERAYE AR RIAERY - TR E SRR A > 20k
DRI S BRI EEE RS RENE - TIEFER - HrE =R Sl e i) -
R EEEVE KRR A GEIEEARENAY » ERBAME - ZEER
KGN G Ry T IHRE - &5 TLMBkFERSS - B2 A% A RLE
TEFRIT'T o S ATET ST ET DU H— (455 - TRENE AR BB E Y
et s - A RISRERHARZRHYIEREIRES - DU IEREMEAR DN o] UIEEABATA 7335
BB -

USRS E (5 FH AR R R B ME RIS s T RO B B I Ry R S TR R SR
TR - HITERE R T ARG T RS Sy i 2 Chamallas TRfEsm R SR > &
JERE R MR IZH R & FE4E (blended tables) » N4 911 ffHAEE » 202
AT NI RTARE G SRR B (G RS B A LR SR S & HE
5E o SRS IRGERAEL - FRr &L (The Equal Pay Act) MUESLURE(KE
REFEBLUE N E 2 HE R E 2 A S A A S s R FIRBAT T 20K
ST 5 {0 Chamallas 385 > (8 FI BVEARAENE R T BECEE » R AR A5
MEEERIESE Rt B — (N ERFE 2 #e4l mae s b X MR DURIE R BB AR
FIEN R MR A > DU BN MRS A B St 2 18 S e SR - (B8
TAERIZINRENSR - 38 Ry AR G A & 2 — (8 Ay T ILRES - T Al
DI GRrA TR » ERAIaEER - 220 SRR E IR - nJRE g AL T I B RIRE
JERERUR » B Chamallas 585 » #%H 2AE R 2AE TPz0PE - BEE LI T

eI EE A HEAGIRIL N & A S & U » (e AR R R K

Economic Loss, 38 Loy. L.A. L. Rev. 101, 118 (2005)

'3 Martha Chamallas, Civil Rights in Ordinary Tort Cases: Race, Gender, and the Calculation of
Economic Loss, 38 Loy. L.A. L. Rev. 101, 119-120 (2005)

7% 29 U.S.C. § 623 (1994).

'3 Stanton v. Stanton, 421 U.S. 7, at 16 (1975) (state is free to remedy equal protection violation either
by extending favorable treatment or expanding unfavorable treatment).
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FUERAIAVRCR - Fr L EABAER T Rl T - SRS B IR B RE TR
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BIRZE B E R ~ R iy'™ - Chamallas 505 - BBEA B EEIR
AHRSRRE TJHVEEE AT - MEZ HE M D E YRt F IE RV SR S IER BN ER
FETT Rl RIS B T AV AET R R S B IR AR e I PR A |
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176 Martha Chamallas, Civil Rights in Ordinary Tort Cases: Race, Gender, and the Calculation of

Economic Loss, 38 Loy. L.A. L. Rev. 101, 131-134 (2005); Martha Chamallas, Questioning the Use Of
Race-Specific and Gender- Specific Economic Data in Tort Litigation: A Constitutional Argument, 63
Fordham L. Rev. 73, 122-123 (1994)

77 Martha Chamallas, Civil Rights in Ordinary Tort Cases: Race, Gender, and the Calculation of
Economic Loss, 38 Loy. L.A. L. Rev. 101, 121 (2005)

78 Martha Chamallas, The Architecture of Bias: Deep Structures in Tort Law, 146 University of
Pennsylvania Law Review 463, 486 (1998) n.81 » 5k IB4F &t @iy eds » Bk E
BIENRA LR E G BUES - HIN T A R S — S S raHh R ER - (HEE B —EE
Be LU S5 Y SR (S (I Ry e AR R s AE Ty TR AE -

17 Martha Chamallas, Civil Rights in Ordinary Tort Cases: Race, Gender, and the Calculation of
Economic Loss, 38 Loy. L.A. L. Rev. 101, 121 (2005); Martha Chamallas, The Architecture of Bias:
Deep Structures in Tort Law, 146 University of Pennsylvania Law Review 463, 487 (1998)

"0 Martha Chamallas & Jennifer Wriggins, The Measure of Injury: Race, Gender, and Tort Law 169
(New York University Press 2010)
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FHALIK » SEBRG AR sl (ST T Ry 8845 (Restatement of Torts) '™ » ¥f
BTG E VR TETT HAEERHES S » — B E5EEE P ERET R
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TIHEER"™ > EIE AT LB PR E A RS - FRERE DA B B N S B A R

'8! Martha Chamallas, Vanished from the First Year: Lost Torts and Deep Structures in Tort Law, in

Legal Canons 114 (J.M. Balkin & Sanford Levinson eds., New York University Press 2000)

"2 h%EAE g (American Law Institute) AR @ JEEEEMIEEHE R T 0 B LEEEE
I ARN R HEE M FIE R - H H R IR EHIBLEET RSB AT
E e -

'3 RESTATEMENT (THIRD) OF TORTS: GENERAL PRINCIPLES (Discussion Draft Apr. 5,

1999

184 Niartha Chamallas, Removing Emotional Harm from the Core of Tort Law, 54 Vand. L. Rev. 751,
753 (2001)
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8 R EETT R ERRE I ARE T Ry (E RIS 2 25 E - AlEE
T AT Ry R ~ TR 2 R R YR [RIEEAE 1 o SRR B RO HE I o
GENIR » Hrh—(EEZ B SRR R B 2 b RAELIESE
BRIE T > REMATZE RS A FEE S B MO BRI R (e i
W EAETT Ry ZIEE IR E RS - ASORE T — e T S F4HaYETaR - 2K Bkt » 158
ST DA o 5 25 B 52 2 ST e ol ) S L Y9 LR » 1 B TR SR M s e o
(negligent infliction of emotional distress ) B » 725 [F B AIlE 2 5 A AR
(RRE] > BIAERINVERZ EES I iR G AR BT EENEHEEA
WEREE T IR ST E R AP A E S E B R IA R E o RE
SN FEE ST KA E - PR IR R 5E48E (nervous shock ) » BLUK
R HAMSSEIE 220 (bystander case ) » JEBEAN{a] F R & AUSREEE FRRH] > (500
{E R A R AR - FRATR o] LB R T R AR R B B L
RIS G EOVREEREE » AU TR T B EE ) & T HESEE o

'%5 Lynch v. Knight, 11 Eng. Rep. 854 (H.L.1861)
"% Martha Chamallas, Vanished from the First Year: Lost Torts and Deep Structures in Tort Law, in
Legal Canons 115 (J.M. Balkin & Sanford Levinson eds., New York University Press 2000)
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LESZEE « SRR
I FLERARZE RS A B (duty) ~ R (breach) ~ HE FINHE
(cause-in-fact) ~ FJHT[A (proximate cause ) DLSFEZ (damages) o HH{ELSy
W LR B E B 7% (duty of care ) HYEME » JE EERIT GG ER 7
BENEF LEE FEAR BER ARG ENTRAT A —EREIL—
(B HR ) TR FE AT A TR B DA o R o5 B ST S o 375
FIFE: > AR ER SRR RSB HEEE S EEERG " N E
R 5 AL RIS S E R BB ENINEY) - &2 H ARG R
LR ERELEE LR TS TI S ) (independent duty) '™ - iSRS B 215
FysEE » FEAERR R AR N REE (S SV BARE - BT AE
BHIREAE - EENFRE A B ATLRMAE BB B AL JF G500
Fiiaz 2 AE MG SEah R AR i — SRR (B E st BN
RRET Ry BIR A B BT T 5 A5 1 5 ZE (O A 08t » TR B[ B 24 Rl -
MRS NS BT - ABLA Y BN SRR -
IS TA B4 DA RSB T 355 FY i » TN G B & — R e
{TEEES > b= RIHABTR A E MR I SRR = B 2 RARAESR - TR

ERH S B R RNt AR R E T A ATEE s N 27 - (8N

'%” Martha Chamallas, Removing Emotional Harm from the Core of Tort Law, 54 Vand. L. Rev. 751,
751 (2001)

188 140 © Chizmar v. Mackie, 896 P.2d 196, at 203, (Alaska 1995); Larsen v. Banner Health Sys., 81
P.3d 196, at 203 (Wyo. 2003).

"% Martha Chamallas, Unpacking Emotional Distress: Sexual Exploitation, Reproductive Harm, and
Fundamental Rights, 44 WAKE FOREST L. REV. 1109, 1114 (2009)

1% Martha Chamallas and Jennifer Wriggins, The Measure of Injury: Race, Gender, and Tort Law
95-96 (New York University Press 2010)

"1 Martha Chamallas, Unpacking Emotional Distress: Sexual Exploitation, Reproductive Harm, and
Fundamental Rights, 44 WAKE FOREST L. REV. 1109, 1114 (2009)
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fr= A 1993 4R Boyles v. Kerr'” 28 JF5 Fy— 19 BR2ciE  E R HIERIRME T >
MHFTE R R B R B8 SRR o R M BN AR
EEH s am R S5 0 RS Z RIS R R FGE THENE - HHF— A AEZ2 D&
58 B HERSH R ARILEE R (IR S whall s KRB [ A A — B %A
S RS E AT A A R AR » T 80ARDE R BB A 0B AT R ¥
EREINT MG E (TR 2R E TR - LRI TR EE « ARA
FE| T e Ele WA B TR Y K8 RERE SRR A 115
TR En A RE vl B A NI (S S 2 35 K - 1528 R RS MR e T s P Y 28
> FARABTAI RIS A R - AR T S AR IR T
WHHEAIA - EAR GHE e 2 EE AR A A - 28 MEREEk
R RETEIR L SR ZE IR 2 T 9 24T » et B T S5 7 ¢ [
EHRE' -

Boyles 211 2 2 808 R [F1 78 R0 By e 7T By e —Taig \ LA
ZHIERIE - (BB E BB A EE N EEFRE (duty of due care) RFEA[E -
HA R A ERE RAVEE Spector 77 Fyia MR A FHZE R - BIET /A
KERRGAESHAT RS2 EFEEREREENER S ErNER
GEEG BE PG Rk TR A C RIS 25 Spector JEE 8. -

THREFIAT Ry R B A E - RIS TR - N R R E R
B 1 R A A B2 IR Yo 5 2 TR o - S A S 2 M T S 1
B N RERSEE S ENE M E R AT RS NG S AR &

192 Boyles v. Kerr, 855 S. W. 2d 593 (Tex. 1993); Twyman v. Twyman, 855 S. W. 2d. 619
(1993)(companion case)

'3 Martha Chamallas and Jennifer Wriggins, The Measure of Injury: Race, Gender, and Tort Law
97-98 (New York University Press 2010)

194 Twyman v. Twyman, 855 S. W. 2d. 619, 644 (Tex. 1993)(Spector J., dissenting)(companion case to
Boyles v. Kerr)
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HADISRET S LR AR A B - (R MEIES A GV R - tER M RIE o e 2
TEMEREAR T -

B Boyles 28 R fEA [E1% By P AEE N B =ERE 1991 4£69 Corgan v. Mueling™*
% RGPS H O R AT A RIS HIR BRI FI 3 AR MR G - TIRWESE AT
TR RO S E NS S < A R B A (5 DU AR S I X B

FEA Boyles Z£i %8 Rt R iE NI ZZ B D EUR R IR EE - Corgan %
BRI G EHBEERESE - LU E B AR ZRRREE (5 - TR aEd AR
B2 EHFR AN AR B2 - HAZYEREE R Bk
AEFH S REEMA SRR S MR ARG 2 > FEN ST HR AR
FLES R T IR SRS LIRS s B LR E 2R MHYRREIRRS - R
e PR Rl N A R MR BRI AR B SRR NIRE (5
(e Bt B RS BEB L -

it Corgan ZEHIZ B R Boyles ZHIREE R AT LAEH - M {FIERad vI e
HIHIS AR 2201 _E DB AR G SR B R & 19" T FEE M2
—EEERtEHE > ER R EET RAERR S W2 2 GE T UIEE - 2
BEVEZL BRI EABAE A E L AR -5 AT BV E R A 6 - (21
FrVE R TR EERHEERAVEZ T B4 MacKinnon —E LI EGRAY -
BIERE L TR ) AURESIEA P SRR HE A R A Uk

195 Martha Chamallas & Jennifer Wriggins, The Measure of Injury: Race, Gender, and Tort Law 98

(New York University Press 2010)

¢ Corgan v. Mueling, 574 N. E. 2d 602 (Ill. 1991)

"7 Martha Chamallas & Jennifer Wriggins, The Measure of Injury: Race, Gender, and Tort Law
99-100 (New York University Press 2010)

"% Martha Chamallas & Jennifer Wriggins, The Measure of Injury: Race, Gender, and Tort Law 100
(New York University Press 2010)

199" Corgan v. Mueling, 574 N. E. 2d 602, at 606-607 (I11. 1991); Boyles v. Kerr, 855 S.W.2d 593, at
607 (Tex. 1993)
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ST i Corgan ZEHY/VBTE FLF Boyles S5 BIE 5L » RISR Ry AT M SR
S RIS LRI b B AU HIU R MR » Corgan SRR
AR R S A2 B A 5 Boyles MA@ AL =

A B R S AR T A - R AR IE R HIIER (> R R SRS
BT EEEREEREREN  EMEEEHNEHEEIIRE - MRS
(BFih - BV MESE R RAMIRARR T R 52 < & 4R Corgan 2591 Boyles 7K
—EEARIZES - JRE Corgan ZEHVE N Z FFAEE RS > {H Boyles ZEHY
EE NN ELLRR (4, - 2800 - SREEIVE &AM > AL B EAI TR A
SR TSR G E - (B IENE B A Z ZYRI RS - BIERRIIRE =
SKIEFFEA T E A 2= R E S E ? Chamallas 585 » SLAYBHAIITES R IER B
B  EREERCE ST LIRS - BT 2 RIRE I PR & SR S A -

H AR R & B SN & R 0% 5 2 MR P SRR
R F NG LS Ry i e i TR N R 224U RR (A AR SR - A i
=Yl VN L[| BV A E i b e U LN o | ) Rl o NG O =pie o
Corgan RN FEIE RIALL 38 HFRIEE A SRV E LS B E R A S iaiEd -

BAEREAIERI G TE L B B FAVAIE - R IEA AR -

290 Catharine A. MacKinnon, Women's Lives, Men's Laws 243,100-101 (Belknap Press of Harvard
University Press, 2005); Martha Chamallas, Unpacking Emotional Distress: Sexual Exploitation,
Reproductive Harm, and Fundamental Rights, 44 WAKE FOREST L. REV. 1109, 1117-1119 (2009)
' Martha Chamallas & Jennifer Wriggins, The Measure of Injury: Race, Gender, and Tort Law 101
(New York University Press 2010); Martha Chamallas, Unpacking Emotional Distress: Sexual
Exploitation, Reproductive Harm, and Fundamental Rights, 44 WAKE FOREST L. REV. 1109, 1119
(2009)

2 [E13EENE  Boyle ZE P ILAE AL M A R SR8 (iE @5 - Xl & 1B X 01% 1 (revenge
porn) - FEREREAE & B HBEE - fEIRE - f OB e G A E RN E X a2 Bk
B o DAFOEITHEE SO BAYEEE - SE4INA £ ¢ http://advocacy3.wix.com/twrf-antirevengeporn
(ANTI-REVENGE PORN #REESNAAZAREVEE ) o & el il 2 AR - GILniE

RET Rt BRI UAEI &R - SRS T EEAREZ EE N ERTEEZEE
R o HHREEETER T2 ¢ Ari Ezra Waldman, Breach of Trust: Fighting 'Revenge Porn' (December 3,
2015). Towa Law Review, Forthcoming. #;J*: http://ssrn.com/abstract=2698722 (& 3I&E H :
08/05/2016 )
9 Martha Chamallas & Jennifer Wriggins, The Measure of Injury: Race, Gender, and Tort Law 101
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2[R EE B E L ARR A SRR E RN

FEBRFENE G EHIERAT - B RIS JRERGIRE I N E R
FHFTIEEATRE - 19 HACH BRI N (5 Z Ay SR ZE B Ry R ie =
(nervous shock ) » ZCPE[R & RN Rt VB IAT By - HEH B B2 L
I EREIR FRHE TR - ZBUEGOR SR E M s R RS R SRR -
HEH L ERFHERLIEE 2 MRS TR G EREE - S Ess 1 LR
FESERERT > 2RISR E > A 19 Hagd Ay " A3E ) (criminal
conversation ) K{EZEMGI » AL eat LRENFETHIRLEE SRR KIEE - f£EE
ZEBh - TR R Ry > FAEANMEE S ECURAUR G - BEE T SR
T BRBRERIER B — R E U M E BRI - FTLUREA S A
eme ] 5 ZAI - WSS - BTSRRI R RERTER - VAR AR R T
AR BE N E R AR R MR ERYEEEERE - TREIRE T2 G EE
M R A EZ BRI RS 2 BB =R - IEFIIRN AP R » IERFHY
JEBE L & SRR E B A R ROV R R AR R SIS E A EEE
20 o T PR TE PR th PR B R ZE R Rt 2 M R 2 2 BRI FRAE  JAREHh B 2RI 240
TRFE DR E M R B AR t TR ok iE -

B THYERE B AT [ BRI AR s T B IR F A (impact
rule ) » FORF S HEE I S i HA SRSl - SREDAF ORIRE - fESm IR &N

(New York University Press 2010); Martha Chamallas, Unpacking Emotional Distress: Sexual
Exploitation, Reproductive Harm, and Fundamental Rights, 44 WAKE FOREST L. REV. 1109,
1119-1120 (2009)

204 BEBA HEFE IR M B B FE 2 AH ST > 122t Catharine A. MacKinnon, Sex Equality 544-554
(Foundation Press 2007)

%5 Martha Chamallas & Jennifer Wriggins, The Measure of Injury: Race, Gender, and Tort Law 36-39
(New York University Press 2010)
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R AT R 2 BT RG  B R B LAYIEE o i Chamallas ¥ItE0 5 - &
B LR LR E R S A 9 E R R AP ¢ A B Aahi il e 2
PIRRIE » ERAEFRBR AR AR R S A R S 2R E R R 5
BERNRFEBELER - 8U - Mo 4 &34 - BRENNE SR - 1o

19 fh5R h Al EIERgHy B ERESs ~ O - FEFIRREMHRBETIIERMN

BB Z B AR TR s e s S il A R AU - (RN HLDL T S B ) HUREAE
EMPLEA TR IS - MIRIRER T LA BHEST ) HUReIR - JERA
MR RS E A EIGIEE™ - SR RIS T A EEEE DUt
TR £ 2 A R AV ZIAREN G » JREN T BLAY ) (prototypes ) FE/AREEX LR
AWEGERNME (harmful effect) » 355 (R 7 IRH] TARENEGEHEHIIRE - %
Fre e 28 TUARIEGNI T - BRHEGEHRT ZEEE LA E
HIN o SR A AERARENERE -

AR eSS - RIMEE MERERKENRAE  —ERET]
1892 SEHAJE AR M iR = AT N A E L S B HRE RS - A FliafEEHE
FHERSRREIR I > SRS AT B R R IR « 3% 3 ARl R et TR
RIS | R SRR KA - BV RS T Y EE T
FEHI—HY , SREE  —BEABREGAEERIREGEE T R
NHAMHA SN o FERLEL Y > R FABEtEE R R S REE T TR AY - AR

2% Martha Chamallas & Jennifer Wriggins, The Measure of Injury: Race, Gender, and Tort Law 39-43

(New York University Press 2010)

27 William B3 : TR EIE R0 AR AR E ESRIMEAERE - SR B LIRS
EHEH O N AZFEWNTRE - | William L. Prosser, Handbook on the Law of Torts 57-58,213 (1941)
## 5[ 5 Martha Chamallas & Jennifer Wriggins, The Measure of Injury: Race, Gender, and Tort Law
42 (New York University Press 2010) °

8 BERNITEZIMREN S (R R HRIE A b M oM A A R A - iR B e 25 % (blaming the
victim ) YIRS > 5F5 » B] 2 ¢ Martha Chamallas, Deepening the Legal Understanding of Bias: on
Devaluation and Biased Prototypes, 74 S. Cal. L. Rev. 747, 778-801 (2001)

2% Purcell v. St. Paul City Ry. Co., 50 N. W. 1034 (Minn. 1892)
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Zadr ok i FE RURUN R - R SR R SR A R i R g A R G AR« 18
R HAEB R AR B IRE B REHEE - O Ry
BRI EhR RN R S B ~ EZ EERORIER - A BN B EFE
TR ST =2 B 5ET - 15 2R e DUSE NRIBRAY A R R 2 M IR o - A THECCHER
HIE R IENEE ST Bt B M R ER & RIZIIREN S » A R aE!
T 1960 ~ 1970 £ > HH_LZM R SRS F AR - 7AbdbE

IR EHYEEE Sy T BR4EHY  (stand-alone) KETHIGE B OISR KIRENE - FH
AT Ry RIEE A AT ZE R R S F R A G - N Ry B G E 2 iR
FUETREMERY » B AN RS B 2 « ARMAEIR & P Bl 20
EGIFE R R —(E BLATAY SR » 8 Se R AR 2 R B H I E GV 4

TIRCEZE - fREEER T - (REELIE AR A D g S R Mey 2 B G E 2
AETERAT" BEE I R AP RRA 1 R A SR ZE BR GE PRA
B EOR I SR I HAE R M A R R i G bR s A - SR 5 A s Y T e R
Hi¥F2ER L2 5RE5EE  SEFERIREFEhRE s F Al (danger zone rule ) »
MR — TERRFE SR T FHASS S ZE B AR A R4S T I EAVE G (B350 R e ARk
R BRI E  InE RS SRS DA TR FIGE - EE & BB
R BEREIRIMGEN TR EEM Y FIGE ST RE " - Sk

*1% Martha Chamallas & Jennifer Wriggins, The Measure of Injury: Race, Gender, and Tort Law 43-44

(New York University Press 2010)

' Margo Schlanger, Injured Women before Common Law Courts, 1960-1930, 21 Harvard Women's
Law Journal 79, 114-118 (1998)

22 BRI EZR o R Rl Rt K E AR S B AT 2 IS E - RRENHE %S
MIIEE: » AIIR{E AR L R ufﬂké’]%ﬁ%%xiufﬁﬁﬁiﬁﬁw femmE R T EEEN B
A IR RSN H B B RERER » RARIMI T2 FEHA A5 KIEE -

1> Martha Chamallas & Jennifer Wriggins, The Measure of Injury: Race, Gender, and Tort Law 113
(New York University Press 2010)

1% Martha Chamallas & Linda K. Kerber, Women, Mothers, and the Law of Fright, 88 Mich. L. REV.
814, 819-820 (1990); Martha Chamallas, Vanished from the First Year: Lost Torts and Deep Structures
in Tort Law, in Legal Canons 116 (J.M. Balkin & Sanford Levinson eds., New York University Press
2000)
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SRR » 3] T RHET T Ry R4 S5 = iR e L AGER 2 - LA FH DA B AL iR T U
ML S B ER R AR S % FERERA ARG 5BGE R
(TR NEEL - B i A — MR SR R B (H B A v 5 o (1 A ke
I IR 7 o A B REARATILE 40 T LAE HU AR L 3R T R
TSR G E AT -

(=) efsE S 2R R EE

BRSSP S INEZR Y - EREIGIES - BIAREE &8N Z35R5E
B RET R FTE R YRR - (R S LR - A — iR RN AT A 7L
PREE S B A (5 - BT AT S YRLAERSTEA - (B S S8 R B E T R 2R (4
PREEHVESEE > AR RIETT R (ARG E - A HEE WG EmAVITA - 75 R
afESMEE (wrongful birth ) RIEERFEERER - HAETG IR > BERFRIEF] AL
FE 7 HEMER R E EIME R AV LB AE - —Bata 2 Ry T ORESIIR ~ SO 2 Flas -
e SRR T AT R AB R I I B A R (R 2R (R

MGG ENEEL  REREZEEIVE By EREEAe N KNEW
RS2 HEOT U IBEEEREACZ NEE DR REENEGSE > 1R
IR 2 PR EEIEE MG E R T RS A E St gt EE R
BELN B B HA R B E AR T 5 BIORETRR  FRE R A B EE
2 Ml R B RUEAN PRI B R S 38 e S ft g s r] PSSR -

13 Restatement (Third) at 66 (Tentative Draft No.5, April 4, 2007)

216 Restatement (Third) at 113 (Tentative Draft No.5, April 4, 2007)

17 Restatement (Third) §46(b) (Tentative Draft No.5, April 4, 2007)

¥ Martha Chamallas & Jennifer Wriggins, The Measure of Injury: Race, Gender, and Tort Law 93-94
(New York University Press 2010)

20 g B — AR R EFE - BT ARG SR T 2R b RDUEPIA I RN - MR
HEGFHRKEEIRES  (FRRERFZETFIVIRE « CHR T LI H eSS E 2 B - BB
HWINBHRGZRRE - BARE N AE A Z KM EAAENIB IR - A& EAY7Z2 SR - Martha
Chamallas, Vanished from the First Year: Lost Torts and Deep Structures in Tort Law, in Legal
Canons 117-118 (J.M. Balkin & Sanford Levinson eds., New York University Press 2000)
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g F—HHRHCHEEERECEN T A FEOREE - tHEE - HA MR
&~ RER MRS 2 MEIF R EEIRREE - B AV EIR 5 B IR 5
CVIRRER @A > R R T IR - B LRI B G ER -
TEAEZEAT H L SRR S S Y IRH E] Re O T BES NIRURR - ELIAL Rt g s B3 T BB 79
RS B T2 BIGER IR RTIg R E T - B1E
EHETT Ry R B SR 122 (B HEE A BE (1 & 5/Ta ( filial consortium ) -
B Ry A2 B IAS IRAE 2B (E IR R A TRy 2O A R T Y S0

Lo BESREAE A B0 AR BT B RETEARY SR - (E B RA (A R 1R

o

(Y - B R AEREE R HYEC BRI O R FE R R - EAERIA B & R (4 - 1
WEEMELEE - A BB SRS AR Z AR -

1968 ££HY Dillon v. Legg % » J&=— {5 {5 E MIBH (A5 E S HERVEHEZEA] -
ANZE ey S BB H I T LR B R B i S R R 558 0 N B = A BeAE
AREARLEVER] S8R IR SRR ERESNE B AR TR EEAE

BAR R AU T B ER B BRI AR AR R E RS S eSS
ST - DU R S 2 VBN E R R E N HFEES MG tE g - B RS
BN P2 EH A BRI G - TRk EE S B 5 R ™ - iRy
fRHER HE A BTRIBEH AR B E Z A B R IR > N R AL IR S &

% Lucinda M. Finley, 4 Break in the Silence: Including Women's Issues in a Torts Course, 1 Yale J.L.

Feminism 41, 50-51 (1989); Martha Chamallas, The Architecture of Bias: Deep Structures in Tort Law,
146 University of Pennsylvania Law Review 463, 512-514 (1998)

2UOTE BT Ao ¥ IR LM I T N E E RS E EE R - s S
RESE 2R GEGEE IR SEE - EFL2iBRESGE - FLRBE T RZ THEE -
“As the child's primary caretaker, women usually have greater responsibility for a child's safety and
happiness. Women caretakers tend to place an extremely high value on their relational ties to their
children. When a child is seriously injured, the child's caretaker also suffers.” Rebecca Korzec,
Maryland Tort Damages: A Form of Sex-Based Discrimination, 37 U. Balt. L.F. 97, 100 (2007)

22 Martha Chamallas, Vanished from the First Year: Lost Torts and Deep Structures in Tort Law, in
Legal Canons 118-119 (J.M. Balkin & Sanford Levinson eds., New York University Press 2000)

2 Martha Chamallas & Linda K. Kerber, Women, Mothers, and the Law of Fright, 88 Mich. L. REV.
814, 820-822 (1990);
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HRIETEREIFTA AR A LUEH - M2IRGMERRER B ZH] - BUEERIRE R
FHYATEESE( wrongful death BEES R At T T Ry Ta A HY RS A A B
Dillon ZZZE 5 HVUER4F - FITIABEEA AR ERANZ 220y R - 558 = 1HY
KEMRHFHERRERR B ZIH > PR ERRRRE Ry - WREEZRRERL B ] DORME ? HARE
BN R S LR MZ B A T B A PRE B IR SR R (AR L R ER B ABRER
(5> (Bt — L AR PR AR R RAAVRR ™ (R B R B0 T 3R
B AR TG T B R R A BRI AR G 2 B ™% IE R S TR T S A S G e R 2
AR RIS R e reAs T 2 o0 o Dillon ZE6G55 88 2 A ARG 2512 &
ATLGEEAM RS - R LR R S5 & 2= BB IS (S S oA A ErsE e
S fEAFRA R HEE E - 2 0] AR S R (R 2 R (A A 2 1SR HY
RS SRR RSN TREVE SR fEha sk (danger zone) 2
A EEG DRI EAORE - SRS BIE ST A B TER AV E - SRR
o ] LA A S NIRE 15 5 BB SR BT - DU B AR Fl el Fa A ] Z B > IR
AIFETHERETT Ry AR R REMAG E YA » DUR SRR A DA 8 R R 5 5
/A FITIET SFO(E{ELPs P RpRE™

= KR ERERIEEEERR
AHIFTAL > Chamallas f5i > RRETT Ryl AR S SR B R RIS R B Sy B P
AR PEREE - MEBREGZTNE S L EIRFA G EINE - (@

2% Guzman v. Kirchhoefel, 2005 WL 1684978 (Cal. Dist. Ct. App. 2005) » [F45 H Bg 4 EFZET i K 1E -
{BEERERE -

¥ Dunphy v. Gregor, 642 A.2d 372 (N.J. 1994) » JERze0 o] [H 4 5k H RS H RIS FIE T 2 K 1E -

2® Babara J. Cox, Alternative Families: Obtaining Traditional Family Benefits through Litigation,
Legislation and Collective Bargaining, 15 Wis. Women’s L.J. 1, 40-44 (1986); Cynthia Grant Bowman,
A Feminist Proposal to Bring Back Common Law Marriage, 75 Or. L. Rev. 709, 764-765 (1996)

7 Lozoya v. Sanchez, 66 P.3d 948 (N.M. 2003)

**¥ Martha Chamallas & Jennifer Wriggins, The Measure of Injury: Race, Gender, and Tort Law
114-117 (New York University Press 2010)
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Z P HY (intangible » BIFRLORAY ~ JRV EEIRSS) B0k R EEFEETRFr 2
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RHETT Ry R R RV E SEN B &L B E R T R ARy R

FIRIFEPHAIATB ERHAR - M E AR TR A A EE - MR IREEE
RHTRIERE FIRIVERARAR™ o ISR I RAC TR SR 8 IR - BEIR B
RIRERRRHA BT BB R [ S KB EHRE A (B -
FRCB IR HFIRE T4 oy A B VAR R A2 2R RO TR IR S B Rl 4592 FEE 2R
HIEEZ EE GRS BB R AT RV H R SRR THELAIEA
QOB AT DA R 2R R R B WS TRSHEAVIEE > 2RI S

FEOPHEIA IR G B SR ~ BB SR BIANATACE R e S AR AE
NZERERIR—B » &ERRZEIMER] - T - PSRk EE S g TSR 2
A2 H —(ERE R MG HRRE  EEE REHER T BIRIENEL 2N Rk
TRRHINLS S a T RIEE SiS EEAA R - MIRORHER N iEE T JROR | -~ &
SR S I RO W B T 5 A SR A (IR S L e A
S SRRER S U B <74 o B0 Heidi Li Feldman $5 M » JE7 S @R Bl LR
AEESY  WIRFEAORERARATZR - WEOREE S - FrA NEHEL (welfare) #Y

¥ Martha Chamallas, Vanished from the First Year: Lost Torts and Deep Structures in Tort Law, in

Legal Canons 119-120 (J.M. Balkin & Sanford Levinson eds., New York University Press 2000)

2% Martha Chamallas, Vanished from the First Year: Lost Torts and Deep Structures in Tort Law,
Legal Canons 120 (J.M. Balkin & Sanford Levinson eds., New York University Press 2000); Martha
Chamallas & Jennifer Wriggins, The Measure of Injury: Race, Gender, and Tort Law 171 (New York
University Press 2010) » 22 H3 26 MBI IREHRA SEE FIRAVHE

1 F. Patrick Hubbard, The Nature and Impact of the "Tort Reform" Movement, 35 Hofstra L. Rev.
437,493 (2006)

2 Martha Chamallas & Jennifer Wriggins, The Measure of Injury: Race, Gender, and Tort Law
179-181 (New York University Press 2010)
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R 24 BTSRRI R RIS 2 > (1401 Thomas Koenig 1 Michael Rustad
AUBEEH - 20— E DU K s R B e e AL B IR
JERAT > FIRHVE SR » 2R S A MR & H AE Rk RIS RRAVERR R
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FYREEAE - W5BRERG B NI e A By i - (BRE BRI BRI AT [R &P 2i8
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A (RBEARHE S B H - e B R SOR IR R B T R A s 0 k2
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3 Heidi Li Feldman, Loss, 35 N. M. L. Rev. 374 (2005)

% Martha Chamallas, The September 11th Victim Compensation Fund: Rethinking the Damages
Element in Injury Law, 71 TENN. L. REV. 51, 71-72 (2003)

% Thomas Koenig & Michael Rustad, His and Her Tort Reform: Gender Injustice in Disguise, 70
Wash. L. Rev. 1, 64-77 (1995)

23 pa. State Police v. Suders, 542 U.S. 129 (2004)

#7 Martha Chamallas & Jennifer Wriggins, The Measure of Injury: Race, Gender, and Tort Law 174
(New York University Press 2010)
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% Martha Chamallas, INTRODUCTION TO FEMINIST LEGAL THEORY 51-91 (NY: Aspen
Law & Business, 2013)
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ST RS — RBPEI MR IR - SRR 52 - RS Ty 22 e &t
AL - BRIFEMETT3E ~ SRR MBS AR - SR Rz itg

2 Catharine A. MacKinnon () 2835 « T 30B - Mg (32) (1993 ) (MEERIEELVERIER ¢
W VERIBERIT ) » BT 13-14 ¢

*** Catharine A. MacKinnon () #8255 ~ B30 ~ 4Hg (32) (1993 (MEERHESUEHIER -
WA VERIBERIT ) - BT 14-15 - 21 -
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! Catharine A. MacKinnon (3 )+ #BZE% « B CE ~ 24648 (3F) (1993) » (MEBRHEELME: AT
WhsE R EIT ) - H 34 -

2 Catharine A. MacKinnon (3 )+ #BZE% « B CE ~ 24648 (3F) (1993) » CHEBRHEELME: AT
Wk 2O MRS EIT) > H 57-63 ©

* MacKinnon 12 —Bi4ARB AR L a4 5 T TAEWEM:  (a condition of work ) » 1% 5K4K B &
[ BT IE AT R R IR 4 BE#E (hostile environment ) ©

** Catharine A. MacKinnon (3 )+ #BZE% « B~ 24648 (3F) (1993) » (CHEBRHEELME: AT
WE 2 ERBE ST ) - H 66-67 ~ 73 ©
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A AV AR TR R IR R E S -

=~ TEBATHEREE R L2 MR

M AIEHN S - B E-SLERE A (Anglo-Celtic) ~ SEMER - BB {ES K hERS R B
Margaret Thornton, The Cartography of Public and Private, in PUBLIC AND PRIVATE: FEMINIST
LEGAL DEBATES, 8 (Margaret Thornton ed,. ) (OXFORD UNERVERSITY PRESS 1995)

4 Kathryn Abrams, The New Jurisprudence of Sexual Harassment, 83 Cornell L. Rev. 1169,
1217-1220 (1998) ; Katherine M. Franke, What's Wrong with Sexual Harassment?, 49 Stan. L. Rev.
691, 696 (1997)

*7 Catharine A. MacKinnon () » #2455 ~ F0E ~ B8MF (3F) (1993) > (PEEREELMERIE -
TSR EINT ) - H 49-50 -

M8 U 4B K B3R 0 £ 1 Krista J. Schoenheider 4 Theory of Tort Liability for Sexual Harassment in
the Workplace, 134 U. Pa. L. Rev. 1461 (1986) ; #H EFE (1997 ) (1M EREZERITT el EfEZAE 2 F
stk M TR E R BB - 2 MEBREAY IE AR ) - BRI &8 KRB ABRERATE i s oL RS
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HIAS AR PEER S - TEGE IR 1964 - BRAE A 58 2 ML By e AT

(1997) » ( EEE £ ARG SRR A REE RN 2 E ) - (BEEWTT) - 5527 &5 4
1> H 85-197 5 B34 (1998 ) - ( EE LAEG TSR IBAHRR AR Z b5 ) » ( PIEREARET]) -
BITISR - | 233-265 ; F2BLEG (1999)  ( LIFSATIEERE #E NESBIS RO R Z 5T ) (B
FETE) 0 5 29 &5 3] H 1-76 5 FEEES (2001) » ( ERIE SUER LT IE ST MR E ~ 5k )

(BREWTZE) » 55 31 &5 2 8 » H 325-420 -

942 U.S.C. 2000(e)(1964)

% Susan Estrich, Sex at Work, 48 STAN. L. REV. 813, 816-817 (1991); Charles Whalen & Barbara
Whalen, The Longest Debate: A Legislative History of the 1964 Civil Rights Act. 234 (1985), 5[5
Serena Mayeri, Intersectionality and title VII: A brief (pre-)history, 95 B. U. L. REV., 717 (2015), n.15;
Jo Freeman, How "Sex" Got Into Title VII: Persistent Opportunism as a Maker of Public Policy, 9 Law
& Ineq. 163, 176-178 (1991); Robert C. Bird, More Than a Congressional Joke: A Fresh Look at the
Legislative History of Sex. Discrimination of the 1964 Civil Rights Act, 3 Wm. & Mary J. Women & L.,
137 (1997)

»1 Williams v. Saxbe, 413 F. Supp. 654 (D.D.C. 1976); LK%/ Barnes v. Costle, 561 F. 2d 983
(D.C. Cir. 1977) )» Costle Z 1[5 Fy— B AN ZME55 1 (RURAESE E B A MR R R A7 4 1T 2 g
bR R R A S T ERER - WRRITEE T 205 IES Ry M (womanhood ) » HIFN &
PERETAR ) EE—EHAT AT TOUERE - WA R TAE ST I SRR R R M B -
2 Miller v. Bank of America, 418 F. Supp. 233 (N.D. Cal. 1976)
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AT BB MR > 2 B R T 1o R > DURJE 3 2 (T By o AR S ke
B (k1% 1964 FERMEEFE LR DURIREE 1972 BB EBE P ERIEE (the
Equal Employment Opportunity Act) HJfZHE FRITHI PSR EMEZEE (the
Equal Employment Opportunity Commission ) » & ¥t VAR - FREAHRIZEM:
FOERETT ~ SAF - IRASE > DURAERISE  (RFR - B38 - fiR(R - BFEIEA] ~ HIBR - 1
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3 Williams v. Saxbe, 413 F. Supp. 654 (D.D.C. 1976); Barnes v. Costle, 561 F. 2d 983 (D.C.Cir.
1977)
2 EEEAR N E E BT R SRR 0 DR R E VU HBIIR RIS SR o D
e 11 AR T M B R BT 2 52 5 it A ¥ {8 retaliation ) AHBRAREAE 7 T RF S
1] £ Ellerth v. Burlington Indus- tries, Inc., 524 U.S. 742 (1998); Faragher v. City of Boca Raton, 524
U.S. 775 (1998); Pennsylvania State Police v. Suders, 542 U.S. 129 (2004); Crawford v. Metropolitan
Government of Nashville and Davidson County, Tennessee, 129 S. Ct. 846 (2009)- 2 B8 > HHFE A =F
Wzored > 2 0 BEUG (2013) > (ERIR AR ORGSR 3 2 S #4 © Crawford v.
Nashville —Z£ 7 5¥#fr ) - (BREAST) » 55 43 &5 2 ] - H 255-304 5 BB (2015) » (BLEEAR
Frak AR e TR AT R B o 3 eI Fl e = AREAE. Southwest Medical Center v.
Nassar —Z&HPR 2 5PAT ) - SHET (4R ) (EEIE S AR EZE A 2058 © 2010-2013) - S=HETT
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Savings Bank v. Mechelle Vinson —%% » TiFlirmiAbem] 7 #E LR &S LAA
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\

3 «(a) Harassment on the basis of sex is a violation of section 703 of title VIL. Unwelcome sexual

advances, requests for sexual favors, and other verbal or physical conduct of a sexual nature constitute
sexual harassment when (1) submission to such conduct is made either explicitly or implicitly a term or
condition of an individual's employment, (2) submission to or rejection of such conduct by an
individual is used as the basis for employment decisions affecting such individual, or (3) such conduct
has the purpose or effect of unreasonably interfering with an individual's work performance or creating
an intimidating, hostile, or offensive working environment. (b) In determining whether alleged conduct
constitutes sexual harassment, the Commission will look at the record as a whole and at the totality of
the circumstances, such as the nature of the sexual advances and the context in which the alleged
incidents occurred. The determination of the legality of a particular action will be made from the facts,
on a case by case basis.” 29 C. F. R. §1604.11(a)(b)(1985)

26 «conduct [that] has the purpose or effect of unreasonably interfering with an individual’s work
performance or creating an intimidating, hostile, or offensive working environment.” Meritor Savings
Bank v. Mechelle Vinson, 477 U.S. 57, 58 (1986) > EiNMUE IR EERERE R IR » 1993 £y
Harris v. Forklift Systems, Inc., 510 U.S. 17 (1993)7 S s£ 405155 ©
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TREBMFKEEEHSE (jury trial ) » DUKIEIN T HRHEEE (expert’s fees )

s 5

FTWH R TESHMTREN I EREES tEZHE

B RAEES CE - PEsER e 2 B g EFA] DU B a e Al
#HEEe T LIFS AT ISR — M TIFEFTRITE RIS - ZRIMAE 1991 FRAEES
TR AT WIRFTA LIRS R 2 25 F R RAEEAS T =T
R SUHHERHEEE - IRRAEES TR 2 HUEREIEG ZBORAEIR » Blante/ N
3G NAFREES CERE L ER  ERTIFGMIEREN 2 EH A
SRR FRBOK » U6 TIEGATIE AR RS 4E - B REAR TEAE
FILEERY - B 1964 F£RMEES CEAIS at2 EFH R HWIE T8 ETER

ST {41 : Pearson v. Western Elec. Co., 542 F. 2d 1150 (10th Cir 1976); DeGrace v. Rumsfeld, 614 F.
2d 796 (1st Cir. 1980); White v. Washington Pub. Power Supply Sys., 692 F. 2d 1286 (9th Cir. 1982);
Walker v. Stuttgart School Dist., 787 F. 2d 439 (8th Cir. 1986)

8 42 U.S.C. §1981a (West Supp. I1I 1992)
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BIHEFRIE -

BIE 1991 FREEF CELBEE - W T REBEIRIBON » 558
IR T - G 2 B AR RO B PR R - SO IR MR IR I EE e - A AT
DA K B M BT R B - UG R R 2 #& (backpay ) **% »
BB AIRCA LIRAIRSE] - MAENEER L TAGE R P17 R G L
TEGATERRIET > Arsd e HAVEELE RS PG % B TR HAVIE B R AE 2 &
& > BB REERE R SRR - B LB ZOREREOVA B H A

(severe and pervasive) **' » H b EREENMEERIBEN: - AR E Y 2 B
0 IR A A BRI AR B 0 oy AR R TR IR
B AMUEMESE AR TIESRT > ZFER B ENIRATT BimE e - PLE
BB E B BRI G - B AR TEAYHALGTER - Chamallas
woky > SEEHVILG R REAR A Y - RAEEAIRY) HIVER BB LIRS & E L
KBS EAIRAL - TRy T [BEE AT AR B 4 - (B EERE T R iR
PR B RS AR » R H B BRI MRS [y A A RIRE > B A\ AT
> SRR AR R BT R » T 2 R A M SR AE E (i ARL AR PR R
MRS 2 8 © SRS TAF ST MR B VS » CHAERUE RS EER
RO R R N R RUS IR MR B2 — e LAF S S A AR AR T
115 (HREER S > ROEHEZGFE E R EORRHHE » 2FESFER

% Krista J. Schoenheider 4 Theory of Tort Liability for Sexual Harassment in the Workplace, 134 U.

Pa. L. Rev. 1461, 1474 (1986)

260 42 U.S.C. §1981a(a)(1), (C) (2000)

281 Krista J. Schoenheider 4 Theory of Tort Liability for Sexual Harassment in the Workplace, 134 U.
Pa. L. Rev. 1461, 1469 (1986)

262 41 Rabidue v. Osceola Refining Co., 584 F. Supp. 419 (E.D. Mich. 1984)

%3 Martha Chamallas & Jennifer Wriggins, The Measure of Injury: Race, Gender, and Tort Law 82
(NYU Press 2010); Cheryl L. Anderson, "Thinking Within the Box" How Proof Models Are Used To
Limit the Scope of Sexual Harassment Law, 19 HOFSTRA LAB. & EMP. L.J. 125, 137-38 (2001);
Eric Schnapper, Some of Them Still Don't Get It: Hostile Work Environment Litigation in the Lower
Courts, U. CHI. LEGAL F. 277, 292-93 (1999)
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H RGPS - s A i a S8 LA IRS  2E a8t E
— (AL LAt BRI AR BT (L T B e P I AR A e

TEE RAAE S CEIAN LIRS MR 2 5 W/ H S A 80 ELpry
VA ERFBEAREGNE » SUSERIE R ENMEREAR AEERE - HEE 1970 £

5o FFE M ERMIRETTN LR LIRS RIS — R R BRI R 58

Emt

PEERIEFH O E A B E > A iR ARG I A R B A P e R L8
HeE™™  BIEEIEE R L TIFSAT IR R RIEAZ B LR A1
BRERFRH R A BB R ERE R E Fr2 By B IR T R SRR %
EEATABFRE % L TESFTESERL - (I E K PR BB e
{FTRREE A » JREVE AR s SRV > HEOR TAEG R AR IR T
RN R EE H iR » BRI RN 2 BUERTEE B LIE S AT EERE - 10JE

— R ASE T AN .

B TIEEATHEREBEARETRA

7 1964 RAEAS TERTEZAT > TSR Rt 2CEMESEAE (virtue) Y
B0 » BINMERE T B AR 0 > 7F 1976 LRI T AN e e T eSS A
SRRy M A S TR 2 BT R ERTE IR A 3T 2 Al B IR A S
CTEERETRAEEAR  MEREE PN EEENT R EREET R

2% Martha Chamallas, Title VII’s Midlife Crisis: The Case of Constructive Discharge, 77. S. Cal. Rev.
307, 315-321 (2004) » A MU ERSE AN R BERR (B ST oA B (2 R4 ET & -

25 Kathryn Abrams, Gender Discrimination and the Transformation of Workplace Norms, 42 VAND.
L. Rev. 1183, 1207-1209 (1989); Susan Estrich, Sex at Works, 43 STAN. L. Rev. 813, 820 (1991)

2% Martha Chamallas, Title VII's Midlife Crisis: The Case of Constructive Discharge, 77. S. Cal. Rev.
307, 355-356 (2004) » Z L5 ERAEE S TR TSR IETAA S SRRV - DURJR
VR AR LA I AT S B B SE AT -

27 Martha Chamallas, Discrimination and Outrage: The Migration From Civil Rights Torts Law, 48
WM. & MARY L. REV. 2115, 2140-2144 (2007)
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MR AR R ™ - EREIRATIF 2 A RIS  BREREASE
CEHELAT BEEAER LA ZBERM 2 FE > ENREZEEHER A

[EIHR AT T Ry A s s SKOBOR » (EAEMRIET T BB FAUREC LU SR BT E ~ 3% 1
A A E YIRS 1EIT - BIE R T R An e 2 EE A S ERT /e
EAE RS ERVRRIR GGty THRE T =R T R R (LA L -

RRETT Rl 52 I TAF SRR E N = > FTRIrENM A A T f£EEE
{EFIREZ AT > JESAE =TT HBism st R AR » AR AR A EE TR
ol REE 7 R R EME AT R A E B P A MR I8 2 17 K JRRI
LM BRI S - BRET E I AR B U R FrRr BB A Y TR TR AR
RS CTEIER  WEEREEHN DR T R R ia R R R BT tH AL ]

PURCRT FH DA T PRSP Ve RR iR 2 (e T R ilam » (2 B0 P < HIPR A A L e (o] e
PRI - 35 SN EERER HH TR AT SR B R T R A8 Z g > Te I E LIES
TSR 2 ZE B - TABE A pE YR R T Ry R B R A TR Z B8 Bl (% > RO HH S
FYTEEREA [F] 2 B -

F—H REEHEMEBENRETREELZERE
— i WEEETAREZLENTERRER

R =M (intentional infliction tort ) AR fE HH 35 Bl 2 Ml B AL R B 5 48 B 1T
FRHAVRES: - 1Bt SR I T S8 e DU ER A BE B » M R Al B BE 2 T
RIZHET Rt - BB R RS AT LUEWIE 1930 44X » E DL Prosser B
Magruder $f A ILREHT RGN AVER S (L R RS B AR 25 > VAR ELE 1948 4

%8 Tomkins v. Public Service Electric & Gas Co., 422 F. Supp. 553, 556 (D. N. J. 1977) » H[ 25
" ERAEESE CEAIE G IR S M AR R (R Y B RSl AR PR L= RERURS | -

2% William L. Prosser, Intentional Infliction of Mental Suffering: A New Tort, 37 MICH. L. REV. 874,

874 (1939) - ##5[ Martha Chamallas, Discrimination and Outrage: The Migration From Civil Rights
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Jane Al 7B S RRAVERR > TEI T 1950 A - BUR R R R AR L2
Seff > MRTTPRE USRI T » R R E A — R T w1 T A
(outrageous conduct )» IR 1950 £EACHETT - (U RHERV SR L HI LA H
EH S N R R B RE B 2 M B S g i B 4 - N A2 SR B s B S ke
PR | — EREEL - ERRE AR - AR B R RS R P ESA
i MEBERAENREE L SEEENTRFF AR Extt  LHE
BUARRAAIG L R S EREIVIR S > Prosser EEE R (EAYIBAZ T -
DLz Mr s Ry BR R - A R A MR AU R ARy L 5R » A 1 — TG
g9 ~ ZHERET RBEHI LIRSV S > A AT RE S/ R LA 1
EE B il ~ FEXEREEARIT - Prosser JEH SERHAVEE Ryl Al vl LU& 7315
RIS R Y > MR Ry T SsE M G =" - EE 05 - Fi
Fo TN EAE BRI Z 2 USRS - Magruder JR BRI & N R TEH
¥ (chastity) HIAEWREFNZEHE  EEBRET HITAEERE >
o fETE— L M R B A TR 2 R G G Rk A M B AR 15

I

M55 MMNE » ARESE
1% Prosser Al Magruder FYE 3G » DU EVEE BN R LGS - FHE0Hn

Torts Law, 48 WM. & MARY L. REV. 2115, 2151, (2007) n.183

" William L. Prosser, Insult and Outrage, 44 CAL. L. REV. 40, 41-53 (1956). ##2| Martha
Chamallas, Discrimination and Outrage: The Migration From Civil Rights Torts Law, 48 WM. &
MARY L. REV. 2115, 2151, (2007) n.185

"' Martha Chamallas, Discrimination and Outrage: The Migration From Civil Rights Torts Law, WM.
& MARY L. REV. 2115, 2151-2152 (2007)

"2 William L. Prosser, Intentional Infliction of Mental Suffering: A New Tort, 37 MICH. L. REV. 874,
887 (1939) > ## 5|5 Martha Chamallas, Discrimination and Outrage: The Migration From Civil Rights
Torts Law, 48 WM. & MARY L. REV. 2115, 2153 (2007) n.197

B Calvert Magruder, Mentaland Emotional Disturbance in the Law of Torts, 4 HARV. L. Rev. 1033,
1047-1048 (1936) > ##5 | 5 Martha Chamallas, Discrimination and Outrage: The Migration From Civil
Rights Torts Law, 48 WM. & MARY L. REV. 2115, 2154 (2007) n.203
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MERZHEE - REEIREET RFKIEZE - 280 > SRS 5
(solicitation) IV THEFMHER » [REZFINGEFEZE AR AINGS » R
TR LURRET BFERKIEENE - A RaIR = —2 -
ERMES FER B RAVEAILIE VR > 1903 FiFEHIEMHB RS - %%
RS BB BEERE R - SNSRI IR H B MR 2
o RS Z 2 S a5 (BVARE RS Ry M AT Ry 20 - (e R &
R RIREREE B B 2 M5 SRR R A 2207 Pk e s
FERMES [N - BUEBEER8 At 2o Mtk RRTE RS B S EFM G IR
RlEtEts [FA S 2R BN —EE L EAGENT R 5B AT FH
VRt BEaE 2 EEH GRS SRR - RIS 2 MR MR 21 (sexual
integral ) JERIRE » (HIARE ARG — AR - 7RIS BERVZEGIT - JARREEZAR
GRS R ST AT EE T LGS EAR R EE G E A E R ERK
e 0 VAR ERHVTETE » USSR MERYEELY (sexual advances ) ]
BIHAR" . Rzt REE RESEE R @R Hs B 2R
EHEGZIGE HRENE  AEBREE R NSNS FE
AR R TTN > G2 P B LR G F ARSI E - Es Ry
Zff > IR —H LA EAE B LE A EE - 5 — SR i 5 R lEss -
SR ST R BB R A JEBEAYREE RIS - B0 1934 A1 1948
A AR ZEAF Y R &8 B R ot W ZE0A e & 38 Al 2 2V S [RA YR S eI

(HEAREAT R -

27 Reed v. Maley, 74 S.W. 1079, 1080 (Ky. 1903)

"> Martha Chamallas, Discrimination and Outrage: The Migration From Civil Rights Torts Law, 48
WM. & MARY L. REV. 2115, 2157-2158 (2007)

7% Reed v. Maley, 74 S.W. 1079, 1083-1084 (Ky. 1903)

"7 Erwin v. Milligan, 67 S.W.2d 592, 593-94 (Ark. 1934); Digsby v. Carroll Baking Co., 47 S.E.2d
203, 205, 208 (Ga. Ct. App. 1948)
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FHABT SIS B R S R S H KE S E Y RN — e 2e L
Magruder A8 Fs 45 B LA DU REFT Rysf RIBE I E R B AR » i —
St TRIFIE © RIS, (no harm in asking ) (RESS » i Prosser (448
yscEs » E R IbE T RIS - AREGEE ) UL BMEAS EEEEE A
WEFEREAEE - LREE AR B &S A A E AT 1T
RG] > By TR ALIEMEMEES (WS 1T RIVRENE > Prosser #E—2 F5REMER &
ZINGE RE > ERETE T R TR - RE N - N ES AR EEN 27
Prosser Y FfRBETE T RGBT T il H AT TR, & TEZESE - A EHE

SEROR R IE/INTE ) 2 P L R SRR A SR - (ST R AR R B T i
TR -

B AR BB SRR 52 > 12T Magruder A1 Prosser AYZEE » BHMEEDE
BEAERA 2 R R B A RIS » O H B R A MG S SR AR A AR
A RE SRR B » BT 1960 A » AN R4t » TAReE IErY R Ak
TRy | AN HAt R B TR T R RN - s R RIRm S - BRI
GG E - BI—Rt NG = AR RS TR S R sk — BN EE
sEERIE > HEGIERRITEEG M - SRS 15 s E HRE BT
&5 AR SRR EER [RE ERECIEh—(IES ABENTEL L

% Magruder EAMTHER « TR AR RGNS R EANIERI G S8 o T2 EE S B4
RS - B HER S E ﬁD%%@‘é’%_&EZH#I#&Eﬁt (v ~ g B B AR AUTT R 3 AR HYGE
SKIEE & dl - [HIRIRIAEE » [MIME » A& - | Calvert Magruder, Mentaland Emotional
Disturbance in the Law of Torts,49 HARV. L. Rev. 1033, 1055 (1936): “[w]omen have occasionally
sought damages for mental distress and humiliation on account of being addressed by a proposal of
illicit intercourse. This is peculiarly a situation where circumstances alter cases. If there has been no
incidental assault or battery, or perhaps trespass to land, recovery is generally denied, the view being,
apparently, that there is no harm in asking.” ##5[H Martha Chamallas, Discrimination and Outrage:
The Migration From Civil Rights Torts Law, 48 WM. & MARY L. REV. 2115, 2154 (2007) n.206

" William L. Prosser, Intentional Infliction of Mental Suffering: A New Tort, 37 MICH. L. REV. 874,
888-889 (1939). » ##5[H Martha Chamallas, Discrimination and Outrage: The Migration From Civil
Rights Torts Law, 48 WM. & MARY L. REV. 2115, 2155 (2007) n.209

%0 Martha Chamallas, Discrimination and Outrage: The Migration From Civil Rights Torts Law, 48
WM. & MARY L. REV. 2115, 2155, (2007)
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4 1] 4 P TR By R B 2 2 3 L 28 SRt et e e » 6B AR
R RETT R Bl T BRI SUR R AT Ry rT G - 28 R A th e T R T s
Ui HL AT TEAVAREAE » B s AR REATE I 2230 T R S oK A8 Al R & IR A
MES AR B E & LURST - AR ARERYTHER T RBBIIIES R EER » & —
EEAEDA - RATREGRERENEE™ REAb A EE R E R0
Wi 5 [BEIVENR TN ERR S AR A e —(E a1 LAY - IR e DR AR
STEARISEERY o BRI SR 20 thaS Rl - R RO B IES [k
BN R BN ECE IR S AV EEE - B kS (55 T Re R
EEERNEE  EEM RO R T

WIE] Prosser HAGUR RIS - R ATUR EHEME AT E A T HZRIE
TR T Rl Rny 22l - HIVIER IEE(LMImY - B EET I HE0
KM  FERLATERAER ] > S2E sCE B I R T R A R B S 2 S e M R tharg
HRBINILE - EBREEN G AR IR SR - REMERINEIIERAE R >
DISRE T BVEIT R R ER » DURR Sz B0 6 E R B 2 [ A% - i
BIRIMES [RERYFEF > B24ln SO Eb B % Al RS Ry s i B LAY S5 1M 1 B R 2 M
1y GEEERAEREGENTR BRSNS A BN LEEE
LURHETT Ry B IRERTE - BRIL 24D - Prosser HY RBEFATEE FAYFEE - B
R ISR R EE T RA AN > B R e R &R F] > |
Prosser HYBFFEARFR L » SR SR ALLMEAYEE » RV yomhE - 2 g

1 Samms v. Eccles, 358 P.2d 344, 345 (Utah 1961)

*%2 Samms v. Eccles, 358 P.2d 344, 345-347 (Utah 1961)

% Samms v. Eccles, 358 P.2d 344, 348 (Utah 1961)

¥ Martha Chamallas, Discrimination and Outrage: The Migration From Civil Rights Torts Law, 48
WM. & MARY L. REV. 2115, 2159-2161 (2007)

% Martha Chamallas, Discrimination and Outrage: The Migration From Civil Rights Torts Law, 48
WM. & MARY L. REV. 2115, 2161, (2007)
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TN BIEE AT Bl s - DI AR " A g HaREAT | (unrapable )
ANZIBREN S » RSZFHIES BB ARG RS W — D DIZ R E RIS g%
FACR B REACR I MeRE™ B R R R RS TR - e e AT
PRHEZHIMES FREG BN - G IRV - (R R T IEE R R i
B> .

Chamallas FYbTZERIFE ) (EHUE R 2 S2H DU 2R 25 B B s 3 il 2 -
HUS REE RS » SRR S E T R E AR LSRR S b5
2~ VIR B F SRR S B S 2 SEZARTECHERTT - B0 AT AR R
EHERTH R T R - DRI R 2 BIEES Y T B By 2t
1 (EESIIRE ST B MR M ERNISEE - B ER B PAMES [R5 =0
BRI > A A R AT AT B G T - BN AR R E R AR
REFMESEEREAT > B & AT REFEREETRG ] ~ BE R EET] > T2kt
5 [0 R 28 B 5 T DATR B FR AV BRI 2 B IR R B, (IS B AT LA
Fit EUEEBIA EAECE R IR AR B EOE » MRPRGAT
BRI RS RN EIRLS - TR R teil 2 E MO » g SR AT
FR o

TR SRS R R M R RVERSS B2 B E RIS

% Dickinson v. Scruggs, 242 F. 900 (6th Cir.1917)

7 William L. Prosser, Insult and Outrage, 44 CAL. L. REV. 40, 59-64 (1956), ##2| Martha
Chamallas, Discrimination and Outrage: The Migration From Civil Rights Torts Law, 48 WM. &
MARY L. REV. 2115, 2162 (2007) n.257

% Martha Chamallas, Discrimination and Outrage: The Migration From Civil Rights Torts Law, 48
WM. & MARY L. REV. 2115, 2161-2164, (2007)

¥ Martha Chamallas, Discrimination and Outrage: The Migration From Civil Rights Torts Law, 48
WM. & MARY L. REV. 2115, 2166-2167, (2007)
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H BB ZZ [ » 1€ > Chamallas 57 5y S TERE S RAHE FELAY - FTipivss
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FIFLELGIR S ke w ™ -
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FER MR EOR - St S [ RAVERRE (2 — THAE TR
St & TS RS NSRRI AN S DR EAsRETT - BKL
M2 (e TR INE BT EK - AU AF R e s e A My T SRR
SR ) SEUREAL > T "SRR ) o N DU S RERERAY o R SRR
JiAEI - EEIE 1960 F0 SN EEAE B e B IER R S 55

%0 Martha Chamallas, Discrimination and Outrage: The Migration From Civil Rights Torts Law, 48

WM. & MARY L. REV. 2115, 2168 (2007)
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AR e AR R IETT Ralen VB S - ERAVEE R - (E 2 m RS B RS
KIGF - AEAERBOERT > CHEE S AN TSR fFAGR LR AR -
R R e A RED > B RRHIIREE o] DU TARS AT ISR 2 HE S L 1R
AT R TG il - 2 EH LR NIRRT R £ - PIA
(assault) BilEZEE (battery ) > BxBE A AGEIESEUMAVRSE - #{EFHL
JHEEIRTT Ry NI - RN R A S L SR R
ZY)HER DR - AR Z SR S BRI R JRE B ) = BB SR B I
SRR TR R BRI EL S R B - M (5 R e i T A 5 38
PRI ELNA 2 RS TIS S SRR E T R (el LIRS R E T
A0SR R B S RBEREE - BRI RIR AR A T A B R Y ke BRI E
FREE SRS RIS - SRR IR EIR S BG R » ST AT RERY S G
Pfl 2 RV Z PR > ESRECEHIIE G B BE TR — AR LIRS
ZEHREREBCEIEIIR G E 2T AMAEERER BT ZEER
TGO AT Ryl EL AT 1 > PEER B R PR R R B BRI T RIVA S B
R Rt B T R TRy - 5000 e S Aa PRI SR B » AR = e f k]
1T Ry B L R HENIAR R ™ SR F 5 eBERIE > i 2 SR IR (B2 M
BB A S ERAVEUERE] - gt T Ried e DA Ry i T R Al 1
AEENE © RIHETT R AAE LAF S AT ISR IB 2 2 B b A 2 JEhse - 5% 1970 48
REVEBIE BRI MES (55 > TRAIPEEREEA AR i S8 s B -

*! Burns v. Mayer, 175 F. Supp. 2d 1259, 1269-70 (D. NEV. 2001) : $Z#5 & FE TS S5 « %
FIRAEF SR DUSAAR S RS T Fy > FEREEE DL R B © Kanzler v. Renner, 937 P. 2d 1337,
1343 (Wyo. 1997) : 8 Ruhillfil 25881 T AR AERREE 2 — -

2 Vietnamese Fishermen's Ass'n v. Knights of the Ku Klux Klan, 518 F. Supp. 993, 1012 (S.D. Tex.
1981) : SR AT Ry AT eR et e 2385 » BHE A 58617 » & DA RN

% RESTATEMENT (SECOND) OF TORTS § 31 (1977)

% Arnold v. City of Seminole, 614 F. Supp. 853 (E. D. Okla. 1985); Priest v. Rotary, 634 F. Supp.
571(N. D. Cal. 1986); Shrout v. Black Clawson Co., 689 F. Supp. 774 (S. D. Ohio 1988); Gilardi v.
Schroeder, 672 F. Supp. 1043 (N. D. Ill. 1986); Pease v. Alford Photo Indus., 667 F. Supp. 1188 (W. D.
Tenn. 1987)
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PREEVESEIE™ > MacKinnon 37 Ry BELLUS RETT Fyl e B 2 VEDR VEBR I T 2 (915 251
At N Ry E R A MEER I R A RS Rk b S R R L > i
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FE LR IS A AR o] DU AL Y 2408 > AN (R AiT Al Fg R fY

MacKinnon 58 R (H AR RET T Ry Bilam 40 TR ELEL B2 - {2 a1 SR B 28 ROy T Y
TR Ryt = B PRI AT U e DA 5% 5 11T S AR R O 1o 5 25 S A PR BRI = AR T
EREABENE > NHRIBREIINE - ILITRERE L2 AR AR S i
iy > 28 Magruder f2tH " FHIME - AREE 0 ZB0S - BN FEIPRRHIIE
SR8 AE TAFSG A TP B LA AR R R By SR R M ER I SRR T R
WL ST RIS 2 A B G R » B2 e E A B B N Rk SRS G F IS |

* Catharine A. MacKinnon (3 ) > 82625 « BOCE ~ 24:H (32) (1993) > (MEERHEELME R -
SRR REEEMT) - H 195-196 -

¢ Tomkins v. Public Service Electric & Gas Co., 422 F. Supp. 553 (D. N. J. 1977); Barnes v. Costle,
561 F. 2d. 983 (D. C. Cir. 1977)
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B A VIR By A T B — BTG & DE% i TIRSIT MR 1 2
£ HDERNIE RIS RS IR S T » (i R
BT PRI R A T8 (BT BRI A EER MR —
2 EEEBE RIS BT RS A M SR E A B
SEAEE - FRHE A ERTE TIF TSRS -

T R, > MacKinnon IR AT R - 2 EFA0E RS S A R M 4
MEfE B (B - B EI BB 25 » BT A LB HIER
FERBIE A2 - 4T S R ol A B A P B AR R T s » (R
R RO > A B S i R R R

»7 Catharine A. MacKinnon () #8345 ~ 308 ~ 4 (32) (1993 (MEERHESUEHIEAR -
W L MERRIBEEIAT ) > B 210-220 -
»* Catharine A. MacKinnon (%)~ #8252 « B30~ Z4:H5 (38) (1993 ) (MEERIEGUEHI -
W O HERRIBEEIT ) > B 224-225
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EFRAIER - G T RAA S T SRR ERIAT B > BT AR R—EA R
BRERVESEIBAIRTS 5 m R Ay & AR B T8 YRR - IR THFTAL » =
FETT Ry BV EBE R A AL SRR N - B DUt S a4

PEBRIEZE BRI AT B 2 e R AT OREE - 58 R 2 MM RS 2V AR
TR MR EIEEE - SRR B H G iRt g RS LR EEREY -
SERIEHVSSHE - HE N SRS EAVESEASTE T o MESRIE N (E R —TEE A

BE - R EEEHE WA MENEETR R EURET R R

i

A BERAET R E R SRR IR E R ETATERITT R BHE VIR

Ml

Tt EB S R I EA A EB TSR B IR B AOE A E a0y 1k -
B RE LB A L S P B R T ™

MacKinnon 58 5 DARREEAGE H TAE S AT ISR 2 0 20T - 1976 FEREFE
BEAE Williams v. Saxbe —ZEH S ERE T LAFG ISR R A LRV E
2 - SRR R & (AR LIRS 2 FE WA EROE CAC58(F ? Bt
Schoenheider RIEY s ERMEA S CREAY[F 4 HIVAER 5] (injunctive ) » EAHH
TERAVBSTHAEEIRHME N R A - BB 0 AN G Fés TRYRIME LA 240 -
RHETT Ry e B E M SRR 2 =8 SR8 A G m] DU BB A
RIS RIETT R AR T H R G E VRS FIE - NN EET RiA
TP BRI SRR AT A 5 25 MR > BNk B RS FERE B G E AR - (F4ER
LT RoRam B A B Pt A S B e T R M N e (52
FEBEPR E] A E F b - R TR e ) R s S T (o 5w G e A T R KB TRE E 55

Schoenheider 2% » BEAIBERIIEHIN S - LIESATESRENTT /A S HIES

** Catharine A. MacKinnon (3 ) > 82625 « B3R ~ 24:H (32) (1993) > (MEERHEELME R -
TSR REE ST ) - H 225-227 -
39 Krista J. Schoenheider, 4 Theory of Tort Liability for Sexual Harassment in the Workplace, 134 U,
Pa. L. Rev. 1461, 1475-1481 (1986)
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Fo—TE AT By » R HAR R (BRI TV a s — REESETEL
KB BN R A AR E B R BT RN S RERFA TR T
TEGFT SRR 2 — TR R T i AR AT T S ME B ik - AEieny A thll
JEBZETIE » HEEA Mo AR nT BRI T Ry T ™ SR SRIBA T e A
G RIE AT R A NEE S _LATERIP RIS - ZBUEG R R ERY T
T\ 0 MEERHE S TR AR e MR T R 3 s B AT - AT ORAE S
Fi e EE > » €T Schoenheider 582 B MEREE I (RBIRE (5 o ) P B PR B b — (VB
AR - E(EET S AL RE A E I MR R e 5 - (RN R A B A A
(reasonable woman standard ) ZKffrE R EFTZEE - WHE EFEINLARE -

s FH A DU A G E FRERROE WGBS S IR = DR i =
E o SR TAES AT M SR R T Ry B Em T DA R Mt oF S S B 10025 B R SR RO
iz

1970 (i 44 MacKinnon FYEFS K FFATTE) » UM EFRE 218 » 2
{7 TARGFTEBRIB R A i (C S RIETT RyAP RV E TS - SR E
RAEES CENPERUA  FTH ARG MR IR B E R RETT R AHEZS - i
TIDEE PSRN ERDZ RIEEE CENRE HataE e N s B RET
FEZ R HERE PRI RET R AR IES - SC0EIE - HloRF RiET
st AU R G B G E SR R SR IE 2 R EORRUR IR -
i Schoenheider RIFE A= METT Byl B AR A 1E 5 AE S AT IR SRIR AR DT > Wt
S RETT Ry S8R A EAVRTREIE AT > DURSRH TAVaRREEst  DARASE

30 f5il411 © Shaffer v. National Can Corp., 565 F. Supp. 909 (E.D. Pa. 1983) : J& 3 Al R i1 (i
B ErEAVIE 52 © Rice v. United Ins. Co. of America, 465 So. 2d 1100 (Ala. 1984) : f[g F &
BB ] AT R IR e DURS R B HE NS 5 2 -

392 Krista J. Schoenheider, 4 Theory of Tort Liability for Sexual Harassment in the Workplace, 134 U,
Pa. L. Rev. 1461, 1481-1482 (1986)

39 Krista J. Schoenheider, 4 Theory of Tort Liability for Sexual Harassment in the Workplace, 134 U,
Pa. L. Rev. 1461, 1462-1463, 1485-1494 (1986)
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ZEHNEEROREE -

S LLIAZERARL T iR ERERIVSE S IR R ARG R B RO - FERRA T
BS Gy ~ BERSGERVEE, - B8 NGERIEIEEZ ? Scales 5[ A MacKinnon
EHERETT Rl UHEH] - 385 SRS RETT R BR B (8 A HE A HIRL A BRI > (B
TES AT SRR NI (sexuality ) HAR-PERIAT - DU ZCAFERES HIER T(F
AR TR 2 RS MELARE RS (G AV R A i - BT E RS TR AF
AT MEBRE A M PR AR o Misas A R Y IS B ST B
TBE AL~ TR DI R AR BRI AR ARV RIS SRR RIE
P T Ry 5 AR L T AR P MR IR 5% P 2 iR 1991 - RAEASS LB IEL AT
DS REST Ry iE R R R Biat v] DURTS#R & A MR E MR B LR ST A
L > SR FERAL AR EE - AR 1991 FEBIER - BT RAmE R e
7A B RS ESRAFHE MBS MR B E A SUERT_EIR - BEE KT
AR SHMR R ERI BT T - HRRET R A AR
Rt A & R AV R 2R (femininity ) FEIRE - (RAETT R RHA DU 1S
"BEIEME ) K T AR(EME ) (valueleness ) MHEHAE - (ERZMATZHIGENER -
HREL - SHEEEERENIEG - LT RIVZRET B EHE=AE T A

ll

FZCHERR HERS G E I B0 g em & FAE B RN - 22 ESHa > =
T R AR S 2 ENEE - S H RS BERERIP S - =6
1T REEINAEIGE MIREFFHIETHESEIAR - Al A Ry slidst - &3
s o B LR - BE _LIEEPE IR MR - SIS R A REE BRI &
HR & WEMERIAHE  EEHE A ELURET A e B LIRS bR

39 Ann Scales, Nooky Nation: On Tort Law and Other Arguments from Nature, in Directions in
Sexual Harassment Law 309 (Catharine A. MacKinnon & Reva B. Siegel eds., Yale University Press
2004)
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EB305 °
PRI > WFEFTATHTE B 30 R (R AT T Ro B i B B AR5 P M SR Y e -

1990 FEARIRAYNZE I B REREAE 5 dm [ Aa T - (91140 Bernstein FYBZERIET I T/F
SHPTIESRIE T - IS e AR A CREUR T R AR RO » 1R 5V A E Y
EH ERPEREEY " AR | (reasonable person standard ) RHRH - EETEEH
2 7 AfE4 (respectful person standard ) ZRENf4>* > [fij Ehrenreich HIIH7ALLR
TR B T RAEERE LIE ST MEERIE - I’ 2 R R — TR RS G F 0BT R e
5 0 W ERMESHEZ FEHMZEENAE HYEREGE (dignitary harm) » T(FS
FTiESEE 2 FrLAsEest - MR B2 EEHE R - ERAEFIERA
Ehrenreich Wi 3Ea0 o MEH 8 RS CEAVER] » (e E RIEES LEAF MK
PERIE AR AV EE AR - EAIREA B DU C A HE SRR B R AR5 MR - B
PR T MR EERE  [RIMEEEREE - BRIEY S BN MR > LR R DUB AR A Y
I E MR (R R — SR G ENAE - LR TR DU S5 E 2’ RS
TAEG AT SRR PSR R G EAE - DG E SR AN 5 IR LE
SR FIE AR HIAREE T E & 7y - LR ARG P SRR 2 o E el - 15 DAGE
Ao MER ~ TR - MR TR 995 RS - AR L AF5 P o b s L 1 14 e

BRI & R8I - SRR E n AR -

T REABETCENZEHNEETRERNERY
PLERIHSERERS T 1970 20724 > Chamallas 57 Fyia Lhad e H VB 6 K E5)04A

395 Ann Scales, Nooky Nation: On Tort Law and Other Arguments from Nature, in Directions in
Sexual Harassment Law 309-311 (Catharine A. MacKinnon & Reva B. Siegel eds., Yale University
Press 2004)

3% Anita Bernstein, Treating Sexual Harassment with Respect, 111 HARV. L.REV. 445 (1997)

97 Rosa Ehrenreich, Dignity and Discrimination: Toward a Pluralistic Understanding of Workplace
Harassment, 88 GEO. L.J. 1, (1999)
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HEHEUEL RSB SRR REE R AS EEf - A
RGBT RET HS B SRS T /R G v B - MR IR AR A
DU B B3 A B E M ST R R KE A TR NS [FIVE
A MEEREEAPKER T 1960 FAZLEN T MMIME - AREE ) (IR - TIFS
FIT I SR B A RS s TR R B > 15 TAESFTNIMES 55 > SeR HAM M L2
FHTRAEEAGE  CHAEERS EREURRE] - EREZE B TR
JBITRERFFREHIAL - 1E TAEGA TP 8 AL 0TI (R G I EsR B AR FRAETELRAY » TE1T R
N B2 Z A TERE SR A SRS 145 [ G R S RE B 4B RYEDR - B
B2 EERNFEN LIRS RIS CENENEEBERE 380 T LIESA
MBI A MG S NS DY MEERTT RrvEL e e 5158 B BR
B AEFBELYRKIIET A ERENEBL - FREAIE R —E LIS
Fir R e 7% IR 0

FH ESREAH R 11 R Z2 P g e HE i BB R ] DA AR AT T Rod ey e - 7
s TR TR T Ry o I AEEAERYSRAELE (honor-based ) K BEjEg HILH]
(dignity-based ) - FHAER S B RN FEMET > RFTRZFTIARE > EiE
LN HBARZ IR FNAELFRE  BEE RRENTERE - S rIERE
ARz FIEAR - BRIBTT R Z P DASERR - FEPREHY 2 & R R S0 B EN » NME
IR EPPENEERER  ERNTRECHIESES TERENGS  FERD
BT » PMESEHEAY I R 28 v DA AT EST o P G B R AEAE 7 v - D583
G AE BT RSN ~ BFF - FNEEAWANYTT R fdE - Chamallas F05%
B FE SR B B L B SRR BRI T AR B, I RO A RS P

% Martha Chamallas, Discrimination and Outrage: The Migration From Civil Rights Torts Law, 48

WM. & MARY L. REV. 2115, 2172-2173 (2007)
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SR AR AR S - SRR R AR 0” AR TR
FER RREATE RIRE FEHROE RS (RIETT R APRE B s » AT
ISR BEAAE A SRR R A R R LIES AT ERIE R R L B
5E >t Chamallas {J55 78 \VEEEZHVEEL - S8R SRV EUS REIRHRF EHVAETE ~ 15
RUSEAT IR B 5 7 VSR IEE M B E B E > (e BRSO AN i
SERIRE > HE B LIRS AT SRR A\ R0 RERREE T =T
MRIVEZ LR B TIEGATIERRE 2 RR K FTERZ5E - SE SR
VERP LGS SRR BT i — D T 5 R R I (e 8% B T R
Bk

JRR > Chamallas 2[5 DARHERVIE S B AR METT Ry rP T Ry I IRV R0 > 15958
AP HEROEAREES CEAREZEN H2EEEEBRMET RALUERE

{8 - HEZR MRS A SR R R S8 e M BIRE - (Bt S T AR R (2

pod

0 I ACARE 2 AV R A S T N R B S A SRR U E A R R -
BB e 0 e B R T - NV AR A N R B BRSSP AR AN A AR B T 2 B 5 3 Tt
RAERPBEE NHYFROK ~ A e sBEE R - Z EFIR S 2ZRARS - NSRS AR S 2
ANFR ~ A sE ERAERT R - & A REEREE L - RIS REEER - HZ At#E
ez F 2 ... ’[h]uman dignity means that an individual or group feels self- respect and self-worth.
It is concerned with physical and psychological integrity and empowerment. Human dignity is harmed
by unfair treatment premised upon personal traits or circumstances which do not relate to individual
needs, capacities, or merits. It is enhanced by laws which are sensitive to the needs, capacities, and
merits of different individuals, taking into account the context underlying their differences. Human
dignity is harmed when individuals and groups are marginalized, ignored, or devalued ....” Law v.
Canada (Minister of Employment & Immigration), [1999] 1 S.C.R. 497, 530 (Can.); Halpern, 65
O.R.3d at 161; see also Ann Scales, Legal feminism : activism, lawyering, and legal theory 74-76
(New York University Press 2006)

SO (R FT RRBE (E fy A\ MERE RS - BRI PRI Y 5 > 712 : Orit Kamir, Dignity,
Respect, and Equality in Israel’s Sexual Harassment Law, in Directions in Sexual Harassment Law
561-581 (Catharine A. MacKinnon & Reva B. Siegel eds., Yale University Press, 2004); Susanne Baer,
Dignity or Equality? Responses to Workplace Harassment in European, German, and U.S. Law, in
Directions in Sexual Harassment Law 582-601 (Catharine A. MacKinnon & Reva B. Siegel eds., Yale
University Press, 2004) Kamir FAH 5T g K LEFIEAESTA ANMEEE 2 BE » Baer R HIL
PIREIATERIEAE S " AN ) RREA ~ B % AHE; Noya Rimalt, Stereotyping Women,
Individualizing Harassment: The Dignity Paradigm of Sexual Harassment Law Between the Limits of
Law and the Limits of Feminism, 19 Yale J.L. & Feminism 391 (2008)

3" Martha Chamallas, Discrimination and Outrage: The Migration From Civil Rights Torts Law, 48
WM. & MARY L. REV. 2115, 2175-2176 (2007)

312 Noya Rimalt, Stereotyping Women, Individualizing Harassment: The Dignity Paradigm of Sexual
Harassment Law Between the Limits of Law and the Limits of Feminism, 19 Yale J.L. & Feminism 391,
401 (2008).
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BRI - (R R — BRI B o AL AR AR E - (RIS R A R EY ~ 2RI
TEIRAY ~ B RAGEIFEAYIEAR 6k | > RAEEASS TR a2 Ehse - Sl Eey
fr I REIREE R & RAEA SR CREAVIEAR - B2 EHiE%E (multidimensional

harassment ) *'* » JRE[VE 2 EEFTZERIBIE S YHEFN L MR - I - P4
SR AR EEES - SIAE B R HL AT 2 R4 Tl [FIME SR DR
EN RIS E Zie AREZER N AR GBI RIEAS TR &
B[k 0 1990 SEAUBHAG - TAFSATIERRIE A (T = A B B aa i  FE MR
SRR BRI Pt AR MBI (Y AR I B A SE Ry aa ™ > 1998

R EBERY Oncale v. Sundowne®'*—% » BEEHRAER B CE RS © [ES
e EEER o [RIVEPEBRAY 21 > thad Rl ERTA BRI AL A R MR RRBERE - AR &
I ERSIHE AT Z A B FF B AR MR AR T A 3¢ - PR £ B e T
TESFTHSRIBIIR N G EWEE T SER R R AR TEiEmE T A
FEBBAUER AR 2B TR B EEMRE RS
EHRMEEES CEERF AR ZE S RA I PSR EZ 280N 2015

313 1988 4£ Austin B[ E i LIRS (Y 26 S SEIURR B A0 3% A R CR I 22 R TR IR 2
EEHIANE 593 SZERIIRRE - HE Ry Sz Al i B o AR ~ IR~ GRS - PR

BB A S - (B0 R (R ME AT RdfFait o] AR AR T 155 THYSC i8> 458 145 5 BA ] - Regina
Austin, Employer Abuse, Worker Resistance, and the Tort of Intentional Infliction of Emotional
Distress, 41 Stan L. Rev. 1 (1988)

1% Kimberle Crenshaw, Race, Gender, and Sexual Harassment, 65 S. CAL. L. REV. 1467 (1992)##5 |
E Serena Mayeri, Intersectionality and title VII: A brief (pre-)history, 95 B. U. L. REV. 717, 725
(2015) n.7 JEEERYE » ERENEEHAE 1990 FAFTIRZMEA] 2 705 BRI AR » 140 : Hicks
v. Gates Rubber Co., 833 F.2d 1406, 1416 (10th Cir. 1987); Lam v. Univ. of Haw., 40 F.3d 1551, 1562
(9th Cir. 1994) - HEBH5EER B A %08 E /iR SRR R A S LR 2 SNl iR %
[R#k > 2 : Bradley Allan Areheart, Intersectionality and Identity: Revisiting a Wrinkle in Title VII, 17
GEO. MASON U. C.R. L.J. 199, 234-35 (2006)

315 DeSantis v. Pacific Tel. & Tel. Co., 608 F.2d 327 (9th Cir. 1979); Ulane v. Eastern Airlines, 742
F.2d 1081 (7th Cir. 1994)

*1° Oncale v. Sundowner, 523 U.S. 75 (1998)

317 Katherine M. Franke, What's Wrong with Sexual Harassment?, 49 STAN. L. REV. 691 (1997);
Vicki Schultz, Reconceptualizing Sexual Harassment, 107 YALE L.J. 1683 (1998); Kathryn Abrams,
The New Jurisprudence of Sexual Harassment, 83 CORNELL L. REv. 1169 (1998)

M SR B TS SR DA R PTG > RIBE 0 T2 ¢ HEEEE (2006) 0 ( TAESFTIEEREE R Bt -
MEREAR ? et G bm E T BUAR —RIMHREHI A em ER KSR 2 Bor ) - ( GBS B A g2
Ry FE4H] H 133-152

96

d0i:10.6342/NTU201602809



FEAEHFITRE » SR RE P RGeS RIS T2 RET -
FELARTE EMUSAR G E 2 E B o A AT M — 20 s - LER T
AR BNENE R T ER R T BRI TR - R T R AR S S
HH P 2 B oA & R S A ARSI - BEDE RV B R L g AT T Ry Al
Vi EL A 1Y > (RAETT Ry A8l s - AVE IR e A RREAS CE IR LI MR T

RifeftmE -

FH=01 HZEEGRE ? RETRANRIIFSHERERDEL
At

RIEEEE AT R A BE T LIRS AT NS R i it 58 8
W E % ERE - H—Ry21[E MacKinnon FHAIVERZS - (RIEIT RIAIVERIER
1L ERMAES IR RIS - 11 ERIPRST U bt g —E R BE AR
HIEERETRA B F AR - ERrVERUERET REEAD GEEMAR
AR RRIES— 2 - DUCEET et 2 38 F e rvmmiE 2 B - 1£32

B ENAEBHIE N ALEE— SRR T RATEAME TIE SRR RS
EIAGREEBREAS TR RS ISR A8 E R ThEE™

PrapR(EBE R - R S RAE R R E S AR TT RiATh A -

19 =1 Complaint v.s. Foxx, No. 0120133080, 2015 WL 4397641 (E.E.O.C. July 15, 2015)

2% MacKinnon FTHARIBZEAITE H - SEEIMEERIE AR 8 - (F5 VBRI IVRE S e
R PE2GE BRSNS - e R A S - IR Er B R
EAAFHEER IR E R R AR B MERIRGR - AE AR R GBSt (A D B 2B
FIESEER LS Flr - BT R TR ) BE RN EEEE  EE N EEE
JRIBAR 2 VESRHE ~ [EIPERI SRR ~ T RE ) DU T80, ZEEHE DL R e 2 BRI 2
[ o Catharine A. MacKinnon, 4fterword, in Directions in Sexual Harassment Law, 672-704
(Catharine A. MacKinnon & Reva B. Siegel eds., Yale University Press, 2004)

32! Martha Chamallas, Discrimination and Outrage: The Migration From Civil Rights Torts Law, 48
WM. & MARY L. REV. 2115, 2177-2180 (2007)
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F—H RETAZEREEASLEZRAG
— ~ LESHHERE @ EADNE—TAFEEESR
TR R R AN I = B A 2 E T M8 NSRRI G E

-

ZEBTENERZ ZENRR  FIAS hIEERAI G g « S & Rk
Bt ~ BERUWA LB A E T - EMERMAS CERTER] T RATLY
B LRGP EERERR I TROERE - (B E RSB HH LAY N ERY
e B R 2 MY RSB N\ EE% o SRR R EH R LM
BE - EMERET RS eI EEE E R RS  RETT BRI R e
SRR E LIRS TSR IR (T A A e B LIRS TR IE e — L
VER RS S B A R M > R o

Bk E RS > - EFEET ROKEE S4B CIRMES LR
AT MR 2 B A SR AR A (A5 P M SR A W PEL ™ - T MEBRIE AT R
A AP 2 EE A IS R RIRALORER G & FAOR L TR

o

[

MY AEIRECRE LR B2 B M S - W - ST E SR
yfE ERIBSAFRAE T - Sharkey HYEREMIFEREUT - MEERIBSRAZ EE > AT
TRV HET Ryok 18 - FES IS E AR S R I R R B LA E ™ 2AMm
RMETT Rod M RAEE — B Ry W {1 2T ~ SRR AR - AT RERY RN Ry e s

FHERREST Ry Biam - BUANTESE - BxBEuTEss - 5T e ry Ry S B SRR Al BRI A5 P

% Catharine A. MacKinnon () » #2455 ~ F 0~ BM (3F) (1993) > (PEEREELMERIE -
BRI EIMT) - H 216 ~ 21 -

32 Krista J. Schoenheider, 4 Theory of Tort Liability for Sexual Harassment in the Workplace, 134 U,
Pa. L. Rev. 1461, 1466-1467 (1986)

2 RAEAE T 1991 £EEE - BEARINEF R ME DRSS aE R E e - BETH
R SERIE T E_EIREEEAYEE > 42 US.C. § 1981a(b)(3) (2000)

323 Krista J. Schoenheider, 4 Theory of Tort Liability for Sexual Harassment in the Workplace, 134 U,
Pa. L. Rev. 1461, 1475-1476 (1986)

32% Martha Chamallas, Title VII’s Midlife Crises: The Case of Constructive Discharge, 77 S. CAL. L.
REV. 307, 315 (2004)

327 Catherine M. Sharkey, Dissecting Damages: An Empirical Exploration of Sexual Harassment
Awards, 3 J. EMPIRICAL LEGAL STUD. 1, (2006)
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BRI E IS - (i - BEESEET M B RE A tiEEAEREZE
H LU RIEROR ISR BRG] - (HR Kbk S AR 2= 01 > fREELAIREE R
SR T R A R A RE SRR T o JE S IR SRR (R AT T Ry R TR T SR 7S
s b W TR MBS S - EE TIRZREIR - BEEERET A
AYEREE T e/ Datam B MR IE R > BURESRES A ERIETT R A Z TV IR &
fir’® -

BINEIBIT R AT S > LIRS SRR A U E AR E - RRIETT R
EHEER —E LR SRS B Mzl B DL S B USRI 23 A LA EER
B WINILEE RS LVRTE - RAET R AR HEEAERY > A2 EENR
HAF Rt GREe — B S M2 FFHEERE MEREES CEERHE TIE
SHFTUEBRIERHI A HINGE > A (RS RIETT Riknt e DASe BATaHE LIRS
SRIETT Ry > (0RAT Ry RS S A T ARG P IR IR R DAV T 28 > 2
N RSB 2 EERKZEZENGE - AR bR AR HEEEE - OFIE
RGBS BEN TSRS RN 2 E E EH Cfeth B > SR E(EE T
B> RLIFFRMZERE BRI EEEa Ay EZ M - K
R GE EE TESAERE A 2 EGEE - RFXZ 2 RS
RS REgELE SSRGS SRR SREGE  EBTRE SRR
e AIGER T E R - HEM =R EEREHI RN (MRS (5 2t & g Rl LHY
S e

328 Martha Chamallas, Discrimination and Outrage: The Migration From Civil Rights Torts Law, 48

WM. & MARY L. REV. 2115, 2124-2125 (2007)

¥ Lucinda M. Finley, 4 Break in the Silence: Including Women's Issues in a Torts Course, 1 Yale J. L.
& Feminism 41, 55-56 (1989)

3% Kathryn Abrams, The New Jurisprudence of Sexual Harassment, 83 CORNELL L. REV. 1169,
1197 (1998); Vicki Schultz, Telling Stories About Women and Work: Judicial Interpretations of Sex
Segregation on the Job in Title VII Cases Raising the Lack of Interest Argument, 103 HARV. L. REV.
1749, 1802 (1990)
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WERITHVRRENT Ry > MUS RN 1 55 3 D P S il & e B B PR o AT
BRI ARG E - AT Ry R4 s =R S R 1 T Al | 2R
NAE S ETRATIL LAY R ERA 2 R S A SRS R E e 5
A= FEHVEE > B AR RV A R BT LRGP e > AR e —EIR A
[ S L RIRET TR T B > 2RI S 2RI T R R B A E S WA E
FHY TSN ) R EEOREE P AR E R - (T R RS e E—E
W ZE B E) - [EERIETTEAT - R RRYRTEE 2 (R RE & NIRRT REGERZ
FE - RUALEEREHET RIBENEE - INREBCRR TR 8 T a7y
ZIEE EESE - MR RIEES CE AR OE R Ry T B H SR 1T
Fy o B RSB RENT Ry rh Tl HLET ) 7 R R o T (R R AY
EiEh o ARAERRIERE S > BER SR T HE R e

(constructive discharge ) » JRE[EH 2 FEHI TIHIRRREANHE—REHE =
NHv @k TIEIARRE » A R T Rt sR AR T

s e AR RET Rk > IR e B GE H A AR ATRIPRS] - 12
HiEfeA Z IR S B s A s R 2 - B E g A ER T A E
HCHIFRATER - GIAEAIESARE (preemption) 2 » [525 R ERAE S
fEEeH EIR - FEE MRS T Ry A TR R RIE MRS > AR50 H C IR E
AR EIE A ~ e ERR T > RIERE R AR BN e B G SIS

335 A

» PEIEEEETEA RIS A » ARG BRI LI vl IS &2 —TAIEiES: - (2

31 RESTATEMENT (THIRD) OF TORTS: LIABILITY FOR PHYSICAL AND EMOTIONAL
HARM §45 (Council Draft No.6, 2006)

332 B4 Hoy v. Angelone, 720 A.2d 745, 748, 753-755 (Pa. 1998)E[I57 By i Fa i M BRI R R ok 7]
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33 Martha Chamallas, Discrimination and Outrage: The Migration From Civil Rights Torts Law, 48
WM. & MARY L. REV. 2115, 2125-2127 (2007)
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Greenland v. Fairtron Corp., 500 N.W.2d 36, 38 (Iowa 1993)
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3% Martha Chamallas, Discrimination and Outrage: The Migration From Civil Rights Torts Law, WM.
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37 Pucci v. USAIR, 940 F. Supp. 305 (M.D. Fla 1996)

101

d0i:10.6342/NTU201602809



P B T PR AT TR U » A i » U4 SR T B
SR AR PR P R F RS -5 T B BRI A L
IR R — R S A A ) SR (RO S [
T FLATIENR ST 2 BRIRA T EREE - AT S SRS
B BB EA R E DU IR ki S AE 2R B T (FIE T A
S R | RS RIS G i ©
INEVASHEE - IR B TRRE LR - PR R TR LRSS - R
AL SRR B IS D A SR TR AN ) T -
B SRR IS R R B % BRI SR T OBER
MRS E R RS - (I PR 2 TOER RS e AT A
FISHRECTIOR R » TR RS 5 - IR TR R A
{555~ 0 ~ B 5 MR BIAIPESRORR K - AU BB ROAFE ] -
IS HTRIE ~ BESRAR AU P S R ™ -

I R N 15 5 0020 R S 9 e » e o
SR RN - SR ER SRR T T o R SR AR - R T
PSP » LSRR A5 T A TAEVER EIRR A » {ERLIE LR
B T HSEHBAISRIR i P AR - R RSO FTREE | TAEER (8
MR « TR - - A BRSO - SUSCAATERETY b
(AR PR b OV ~ PRI SR AU M SR
339

DABRHEAER C s R AR SRR - PSS UL - (T EE

AL IEMERE T R A BUE R GHC A BRI T R AV EER R AR

38 Pucci v. USAIR, 940 F. Supp. 305, 307-308 (M.D. Fla 1996)
3% Pucci v. USAIR, 940 F. Supp. 305, 309 (M.D. Fla 1996)

102

d0i:10.6342/NTU201602809



{HAE P ERETT R A AT EIRF e £ ~ TR A& 25 HEE iRl R R
VIR T ME— Y A DA B R (A RIS - I Abed E BB T Ry B 7] 1Y
1T R IRV E > — EESEL /RN 2 A HA IS EHE A HE R AR
Pucci ZEOBEE R EENAGEA T Ry BT R SR o] DU AT 11T R (DI AE
e T SEERTT RERR AT HETRE LM HFE R EFET
PEAEIVIRIT > AT A WEREAIEAE A A ZEC AR ARG R 1T - 25
BREMFEE -~ 5 [HAMHADR AT R T R EVRCL - BRI E AR FEA AR ZE AT MY
ARG B BIETEA - AEARAVRRIE AT LB - B0 3 ABE T SR AR Ry - BRIEATIE AR
T RAEFRTHE S UERIEEE T - IR A RE AT By > BB SR T e E
TELR ST Ryt pkar™ -

HTEE Pucci ZEETIRAVRIE#r 075 8HNE =AY Coates v. Wal-Mart Stores,
Inc P2 TR AR ATIRPIUNEE - RSB 22 RE - Ba kKT
AR )5{E5 Duran f1 Coates RyVESRIETT Ry > 52 A FICME 2 (EE M — E R HE
P S 1T Ry > HER TR R MR EI S LIS » A FIEHR g H g &
NSRS - & T R A B REHEE » Duran BAKFEZ — » G#ERHE
(e HR T SEAT T EP SRR - 3% XERE(R > Duran FER A A F R RS © &
EANMERTEIFE - 15— {&E (7 Duran Fon il SRS ARV EREE & - 41
5 Duran A jiast HAE B CEtik > Duran FERIEEE TF > {H Coates FIHAth 201 8T
I ANETEEI S AR > BI04 S & (R T AL XM B TIWNRE T A5

M0 IR ER Ry BRI T T NG T (8 BT A B 430 e AR R ob Y AT e 2
51401 Guthrie v. Conroy, 152 N.C. App. 15, 22-23, 567 S.E.2d 403, 409 (2002) - %] H] & =] 141 45
B (DS Z AR APV IRIG © QB RIVIRESEE S 8 © QOB ESEAMERER © (D&
PETLBR Ry VAT Ry R S IR 5 R (5) e 25 bl il 5 5 P BRRA B B30 P EL R AL BB A Wil [ 2 & G
E—lz

! Martha Chamallas, Discrimination and Outrage: The Migration From Civil Rights Torts Law, 48
WM. & MARY L. REV. 2115, 2131-2132 (2007)
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3 Coates v. Wal-Mart Stores, Inc., 976 P.2d 999,1002-1003 (N.M. 1999)
3 Coates v. Wal-Mart Stores, Inc., 976 P.2d 999,1009 (N.M. 1999)
3 Coates v. Wal-Mart Stores, Inc., 976 P.2d 999, 1005 (N.M. 1999)
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0 Ho A R S D BEY AR ¢ 940 F. Supp. 305 (M.D. Fla. 1996). Courts in Ohio, Pennsylvania,
Texas, Oklahoma, Arkansas, Kansas, Maryland, and Michigan also apply a very strict standard which
bars most intentional infliction claims in the employment context. See Hartleip v. McNeilab, Inc., 83
F.3d 767, 777 (6th Cir. 1996) (applying Michigan law); Greenwood v. Delphi Auto. Sys., Inc., 257 F.
Supp. 2d 1047, 1073-74 (S.D. Ohio 2003); Arabi v. Fred Meyers, Inc., 205 F. Supp. 2d 462, 466 (D.
Md. 2002); Holloman v. Keadle, 931 S.W.2d 413, 416 (Ark. 1996); Aaron v. Werne, No. 65,060, 1991
Kan. LEXIS 57, at 9-11 (Kan. Mar. 1, 1991); Miner v. Mid-Am. Door Co., 68 P.3d 212, 223 (Okla.
Civ. App. 2002); Hoy v. Angelone, 720 A.2d 745, 754 (Pa. 1998); Hoffmann-La Roche Inc. v.
Zeltwanger, 144 S.W.3d 438, 447 (Tex. 2004).

R4 EEAY AR © Courts in Alaska, North Dakota, Tennessee, New Jersey, Washington,
Oregon, Utah, Wyoming and the District of Columbia have also taken a more liberal approach to the
intentional infliction tort in the employment context. See Pollard v. E.I. Dupont De Nemours, Inc., 412
F.3d 657, 664-65 (6th Cir. 2005) (applying Tennessee law); Wal-Mart, Inc. v. Stewart, 990 P.2d 626,
634-36 (Alaska 1999); Underwood v. Nat’l Credit Union Admin., 665 A.2d 621, 640 (D.C. 1995);
Taylor v. Metzger, 706 A.2d 685, 700 (N.J. 1998); Swenson v. N. Crop Ins., Inc., 498 N.W.2d 174,
181-86 (N.D. 1993); Harris v. Pameco Corp., 12 P.3d 524, 529 (Or. Ct. App. 2000); Retherford v. AT
& T Commc’ns of the Mountain States, Inc., 844 P.2d 949, 978 (Utah 1992); Robel v. Roundup Corp.,
59 P.3d 611, 621 (Wash. 2002); Kanzler v. Renner, 937 P.2d 1337, 1345 (Wyo. 1997).

" Martha Chamallas, Discrimination and Outrage: The Migration From Civil Rights Torts Law, 48
WM. & MARY L. REV. 2115, 2134-2135 (2007)

3 RESTATEMENT (THIRD) OFTORTS: LIABILITY FOR PHYSICAL AND EMOTIONAL
HARM § 45 cmt. ¢ (Council Draft No. 6, 2006)
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! RESTATEMENT (THIRD) OF TORTS: LIABILITY FOR PHYSICAL AND EMOTIONAL
HARM §45 cmt. m ("Those matters, peculiar to a jurisdiction's statutory provisions, are left to local
law.")
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333 Martha Chamallas, Shifting Sands of Federalism: Civil Rights and Tort Claims in the Employment

Content, 41 WAKE FOREST L. REV. 697, 713-714 (2006)

B DUE AR IO SR B H iR R Lu-in Wang, The Transforming Power of “Hate”: Social
Cognition Theory and the Harms of Bias-Related Crime, 71 S. CAL. L. REV. 47, 49-50 (1997) ; 53k
E—FEANRE5 (citizenship) BI5EE » A @ R.A. Lenhardt, Understanding the Mark: Race, Stigma,
and Equality in Context, 79 N.Y.U. L. REV. 803, 930 (2004) ; (£ & rlEGENAE ST » & ¢
Martha Chamallas, Lucky: The Sequel, 80 IND. L.J. 441, 467-71 (2005)

333 Martha Chamallas, Shifting Sands of Federalism: Civil Rights and Tort Claims in the Employment
Content, 41 WAKE FOREST L. REV. 697, 713-714(2006)
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BiEEEEIENE A E | Daniel Givelber, The Right to Minimum Social Decency and the Limits of
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Content, 41 WAKE FOREST L. REV. 697, 714-715 (2006); Martha Chamallas, Discrimination and
Outrage: The Migration From Civil Rights Torts Law, 48 WM. & MARY L. REV. 2115, 2182 (2007)
3% Martha Chamallas, Discrimination and Outrage: The Migration From Civil Rights Torts Law, 48
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