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Abstract

Management buyout ( MBO ) means management set a special company to acquire the
company that managers work for, especially whose objective is taking the objective is taking
the company private ( going-private transaction )to avoid the costs of remaining a publicly
traded entity, while the transaction in which the controlling shareholder is the acquirer
represents an opportunity for abuse. Because controlling shareholders often have significant
influence over the board of directors as well as over management, not to mention that they
are even the members of the board of directors or the managers themselves, having access to
substantial nonpublic information. Regarding to the possibility to detriment of minority
shareholders in the management buyout, this thesis aims to go through the present regulation
of tender offer of Taiwan’s Securities and Exchanges Act, the fiduciary duty of Taiwan’s the
Business Mergers And Acquisitions Act and Company Act, and the relevant administrative
regulations to describe the defect of the recent legal system and try to construct the pattern of
judicial review in the management buyout.

Examine the standard of the fiduciary duty used in the U.S. and Japanese court practice,
there is a difficult dilemma between the Business Judgement Rule ( BJR ) and the unfair
enough resulting in detriment of minority shareholders. Delaware courts have traditionally
subjected going-private mergers to entire fairness review, with the burden on controlling
shareholder defendants to demonstrate that such freeze-out transactions are entirely fair to
minority shareholders, while endorsing BJR review for going private mergers with dual
procedural protections. Compare to the U.S., Japanese courts try to use a traditional pattern
to use the Japanese’s Business Judgement Rule to construct the whole new model to review
the board of the directors’ loyalty and the duty of care. Even more, the Japanese courts
broaden the scope of the duty to all the shareholders to protect minority shareholders from
the abuse of the fair procedure covering the determination of a fair but unreasonable price by
directors.

Based upon the reflections of legal practices in the U.S. and Japan, this thesis tries to
provide a new pattern, which is divided into two parts, to examine the duty of the directors.
Learning from the pattern used in Japanese courts, this model separates the duties of directors
into two categories, one is owed to the company under paragraph 1 of article 23 of Taiwan’s
Company law and paragraph 1 of article 5 of Taiwan’s the Business Mergers And
Acquisitions Act and another is owed to the shareholders. And suggest endorsing Japanese’s

BJR review for going private mergers with dual procedural protections, based on the U.S. IX
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pattern. Besides, directors might obtain the nonpublic information about the pricing through
their daily work. Sometimes they may ignore the high possibility to get higher price, only
giving the reasonable but lower price within the fair range instead higher price in the fair
range. To prevent directors from making profits over the shareholders’ rights, Taiwan’s court
could review the directors’ duty owed to shareholders according to paragraph 2 of article 23
of Taiwan’s Company law, by the point of view of tort in the civil law system, for the
negligent omission tort liability of the directors to protect minority shareholders.

Key word: management buyout, going-private transaction, fiduciary duty, Business

Judgement Rule, self-dealing, Entire Fair Review
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8 Rule 13e-3, 17 C.F.R. § 240.13e-3 (1987).
8 See Rule 13e-3(a)(1) :“An affiliate of an issuer is a person that directly or indirectly through one or
more intermediaries controls, is controlled by, or is under common control with such issuer. For the
purposes of this section only, a person who is not an affiliate of an issuer at the commencement of such
person's tender offer for a class of equity securities of suchissuer will not be deemed an affiliate of such
issuer prior to the stated termination of such tender offer and any extensions”
8  Securites Act Release No. 6101, Investment Co. Act No. 10806, Exchange Act No. 16076 (Aug. 2,
1979)

38

doi:10.6342/NTU201603045


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959060941&pubNum=6509&originatingDoc=Ib2ac01f14b2211dba16d88fb847e95e5&refType=CA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

ZRAERIGZ NHEA B faid]  REIRE () T sE A AU ESE E 2 BiE > AlEREREK
Schedule 13E - 55/& & Z HHERIE Rkl R 2 2E TR A RE S EZ5E5E -
SRTEERAER AT R - 1t Rulel3e-3 (a)(3) () AT > RyddfT NBUERE (R A
7 (1) Iefn 28R > 208 (2) EEAFEYGE - (3) K Regulation 14A H#E{TZ5E
& B E - IREIEE ZE0K - B2 K Regulation 14C [AIfE SREAE AN > [
AN E SR A EIRR T A0 - B - HREEAGRE - dESHESMHES

HiE LEENTR ) SRR R E] - %

ETIE EiRIEEH#E-Schedule 13E
CRFE LA S F 0 ZAHK Schedule 13E 882 TNYIHMH » HP R HAEG &
N REEEEBNZ S EHENEHEZHE - AEIMEEEZA S B H A2 A
R Rfr] » HPHHE 8 ~ 9 B 10 RIF5A] -

I3

THE 8 XGRVAEWRE * ML T NSRBI N ETRAA(E B - agm D
BRI TRE E AV RE DU RIS PR R 2 12 - HIEVAEREEAR - T
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HEEH: (d) #E2EZEE: (o) FEZMEE: () FHH 10 EFH LM
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8 17 CFR 240.13e-3(a)(3)(i) The transactions referred to in paragraph (a)(3) of this section are:

(A) A purchase of any equity security by the issuer of such security or by an affiliate of such issuer;

(B) A tender offer for or request or invitation for tenders of any equity security made by the issuer of such
class of securities or by an affiliate of such issuer; or

(C) A solicitation subject to Regulation 14A [8§ 240.14a-1 to 240.14b-1] of any proxy, consent or
authorization of, or a distribution subject to Regulation 14C [8§ 240.14c-1 to 14c-101] of information
statements to, any equity security holder by the issuer of the class of securities or by an affiliate of such
issuer, in connection with: a merger, consolidation, reclassification, recapitalization, reorganization or
similar corporate transaction of an issuer or between an issuer (or its subsidiaries) and its affiliate; a sale
of substantially all the assets of an issuer to its affiliate or group of affiliates; or a reverse stock split of
any class of equity securities of the issuer involving the purchase of fractional interests.

87" Item 8. Determination of the Consideration for the Transaction.Describe the method employed by the
issuer or affiliate in determining the amount and type of consideration to be offered to securityholders of
the class of equity securities subject to the Rule 13e-3 transaction who are not affiliates, which description
shall include, but not be limited to, the extent to which each of the following factors were or were not

considered and the bases therefor:((a) Current market value;(b) Historical market value;(c) Net book
39
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value(d) Going concern value;(e) Liquidation value;(f) Any report, opinion or appraisal described in Item
10 of this statement; and(g) Other factors.

8 Item 9. Fairness of the Transaction. State whether or not the issuer or affiliate has determined that
the Rule 13e-3 transaction is fair to the security holders of the class of equity securities which is the
subject of the transaction who are not affiliates, the reasons for such determination and, if such
determination resulted from a vote of the board of directors of the issuer or affiliate, the results of such
vote, the identity of any dissenting director and the reasons for such dissent.
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8 Dale Arthur Oesterlea and Jon R. Norbergaa, supra note 3 , at 244.
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% Bill Shawa (1990), Resolving The Conflict Of Interest In Management Buyouts, 19 Hofstra L. Rev.
143, at 148, at 160; Repetti (1988), Management Buyouts, Efficient Markets, Fair Value, and Soft
Information, 67 N.C.L. REV. 121, at 122.
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113 Dorothy J. Abzanka, supra note 105, at 925.
114407 a.2d 1032, at 1038 footnote 5.
15 Stering ZE# £ o JH Sk To arrive at a judgment of the fairness of the merger, all of its terms
must be considered. 93 A.2d 107, at 114.
116 New Castle County v.Sterling Properties, Inc.379 A.2d 1125(Del.Supr.1977.) ; Tanzer v. International
General Industries, Inc., 402 A.2d 382, at 385 (Del.Supr.1979).
17 sterling v. Mayflower Hotel Corp., 93 A.2d 107 (Del.Supr.1952.).
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124 Solomon, 672 A.2d 35, at 39 (Del. 1996); Lynch v. Vickers Energy Corp. 351A.2d 570, at 576(Del.
1976).
125 Glassman v. Unocal Exploration , 777 A.2d 242 (Del. 2001).
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127 Glassman v. Unocal Exploration , 777 A.2d 242 (Del. 2001).
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128 Search DEL CODE § 144: Delaware Code - Section 144: Interested directors; quorum. - (a) No
contract or transaction between a corporation and 1 or more of its directors or officers, or between a
corporation and any other corporation, partnership, association, or other organization in which 1 or more
of its directors or officers, are directors or officers, or have a financial interest, shall be void or voidable
solely for this reason, or solely because the director or officer is present at or participates in the meeting
of the board or committee which authorizes the contract or transaction, or solely because any such
director's or officer's votes are counted for such purpose, if:
(1) The material facts as to the director's or officer's relationship or interest and as to the contract or
transaction are disclosed or are known to the board of directors or the committee, and the board or
committee in good faith authorizes the contract or transaction by the affirmative votes of a majority of the
disinterested directors, even though the disinterested directors be less than a quorum; or
(2) The material facts as to the director's or officer's relationship or interest and as to the contract or
transaction are disclosed or are known to the shareholders entitled to vote thereon, and the contract or
transaction is specifically approved in good faith by vote of the shareholders; or
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130 _ewis v. Vogelstein, 699 A.2d 327, at 334 (Del. 1997).
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131 85,02 Transactions with the Corporation(’

I (a) General Rule. A director or senior executive who enters into a transaction with the corporation
(other than a transaction involving the payment of compensation) fulfills the duty of fair dealing with
respect to the transaction if:

[1(1) Disclosure concerning the conflict of interest and the transaction is made to the corporate decision
maker who authorizes or ratifies the transaction; and

(2) Either (A) The transaction is fair to the corporation when entered into; [

(B) The transaction is authorized in advance, following disclosure concerning the conflict of
interest [Tand the transaction, by disinterested directors, or in the case of a senior executive who is not a
director by a disinterested superior, who could reasonably have concluded that the transaction was fair to
the corporation at the time of such authorization;

132 (C) the transaction is ratified, following such disclosure, by disinterested directors who could
reasonably have concluded that the transaction was fair to the corporation at the time it was entered into,
provided

(i) a corporate decision maker who is not interested in the transaction acted for the corporation in the

transaction and could have reasonably concluded the transaction was fair to the corporation;
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(ii) the interested director or senior executive made disclosure to such decision maker pursuant to
Subsection (a)(1) to the extent he or she then knew of the material facts;

(iii) the interested director or senior executive did not act unreasonably in failing to seek advance
authorization of the transaction by disinterested directors or a disinterested superior; and

(iv) the failure to obtain advance authorization of the transaction from disinterested directors or a
disinterested superior did not adversely affect the interests of the corporation in a significant way;
133 or (D) the transaction is authorized or ratified, following such disclosure, by disinterested
shareholders, and does not constitute a waste of corporate assets at the time of the shareholder action.
134 (b) Burden of Proof. A party who challenges a transaction between a director or senior executive and
the corporation has the burden of proof, except that if such party establishes that none of Subsections
(2)(2)(B), (a)(2)(C), (a)(2)(D) is satisfied, the director or senior executive has the burden of proving that

the transaction was fair to the corporation.
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