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ABSTRACT

Since the United Nations Convention on Contracts for the International Sale of
Goods (1980) was approved and came into force, the global and regional harmonization
of contract law and the modernization of national contract law have become a trend.
The adoption of the unitary concept of breach of contract and the abandon of the
responsibility of the obligor are considered as critical requirements of the
modernization of contract law. Compared with the fact that Taiwan follows the tradition
of differentiating the liability of non-performance and that of defect warranty in its Civil
Code, which makes the requirements of the termination of contract vary from different
causes of breach, the adoption of unitary concept of breach of contract avoids the
complexity of breach categorization and promotes the equal treatment of all types of
non-performance of contract. Under the Convention, the notion of breach of the
contract covers all failures of a party to perform any obligation, irrespective neither of
its origins in the contract, in usage, or in the Convention itself, nor of its distinction of
primary, secondary or ancillary obligation.

On the basis of the unitary concept of breach of contract, the parties’ right to avoid
a contract solely depends on the seriousness of the consequences of the breach under
the Convention, and only when it constitutes a fundamental breach of the contract under
Article 25 can the aggrieved party avoid the contract. A breach of contract committed
by one of the parties is fundamental if it results in such detriment to the other party as
substantially to deprive him of what he is entitled to expect under the contract; the other
party may avoid the contract immediately without proving that he has suffered from
objective damage. Also, the intention or negligence of the party who commits such a

breach is irrelevant in determining the avoidance of the contract and fundamental

v
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breach.

By analyzing case law of foreign courts, this study concludes that when
determining fundamental breach, regards have to be given to the importance of the
contractual obligation, the seriousness of the consequences of breach, the reliance, the
willingness or ability to perform, the repairability of the non-conformity and whether

the aggrieved party can reasonably be expected to use or resell the goods.

Keywords: modernization of contract law, unitary concept of breach of contract,
termination/avoidance of contract, abandon of the responsibility of the obligor,

fundamental breach, lack of conformity/non-conformity, autonomous interpretation
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51 See John Cartwright, Contract Law: An Introduction to the English Law of Contract for the Civil
Lawyer 263 (2013).
52 See Peter Schlechtriem & Petra Butler, UN Law on International Sales 92 (2009)
58 See Stefan Kroll, Loukas Mistelis & Pilar Perales Viscasillas eds., UN Convention on Contracts for
the International Sale of Goods (CISG) Commentary 2 (2011).
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OF LEGAL STUDIES 29, 29 (2016).
19

doi:10.6342/NTU201704117



Ji

PR ORPEHR

—— ®- A @ EEE AR (% 1-136F)

>
>

>
>

SRA F g A= (% 14-24 %)

Kl
i\,

>
>

I

(% 25-88 %)
LZ 91&)
% 30-52 %)
LH P (% 31-34 %)
= 4~z a5k (% 35-44 i%)
A (% 45-52 %)
72 (%’i 53—65.?%)
> (% b4-59 i%)
= (% 60 %)
]\]‘I/’S*f*( 61-65 % )
% 66-70 %)
A FZarz 2R (% T1-88 %)
EsdREEy (% T71-T3 %)
(% T4-T7 %)
%78 i)
¥ 79-80 i)
& _ir’;.,:sf]ﬁz-;‘ »cd% (% 81-84 1%)
2> (% 85-88 i%)

o

4

=

b
o=

b
N |
N
v
T N O [ N L S ) T_if)

>
&>

Iy

eyt
~ N

\‘J;- ?;*

S
|
g

a2

)

g
b > N
tIE

By
e u

Iy

B

F Xk~
P

S

N
~
N
i

|
S
|
g

,“_\_%T@"-—\gﬁ
>~

>
>
~
NS

(SR
Iy
Eu
5

>
»

>
&>

w./\m*ww

dey el 0
S
=
~ Tl
/\/\q\ﬂ- (S‘\* 5 ~ = N

%)

Sy s R B E Y B
I
e o
= =

>
~

N

(I |
40 4 4@
= = ‘4‘3

,
X
5!
9
?‘“

N
~
.oy

!
)

>
~
N
NS

o dna BB iR (% 89-101 %)

(WERRAEP ST § 2 0) P RiEH W

ARNHFE ~ 101 RZFESA BTN - PE Rk 22885
R EeR €5~ Ban g R0 M2 R EARTHRAE 2 &7k
ZREP R T RII AT BAAIBERET S s RELRAFH L £ &
FlEWREFT RAETIF AL g A2 BH R REE S F f 298 Rp)
Beg R SRR S 2 ERe . WEERET P 2B B HIRRT 1 0 B

S TG IF RN Z S > #E5F3 - EREESEE Schlechtriem 57 5 Fr
20

doi:10.6342/NTU201704117



S EEAR THRTRGNE S B FRHERREA SR T ARG &G
o BRIEAR TE Fofif e Fl 2 BB AMIES iR R PR S HsHE S
B TE AN 2 BRI 8 » BUER R R T S R R AL 2 BRI » sl
fof » P48 7 CISG Z e Bl H A% » A[fit7% -

ANKIZ LI sy Ry PO 5y » B0y (55 1-13 f/) Ry AR R 4R -
CHE AR AN KINTERS S J7 5 > DU HARRAI® « 55 — 35y (55 14-24
fR) BUE T EBEHLFL R HIETT - SB=H007 (55 25-88 ) B & HE A M
B2 N2 BRI - DU — 7 BEATRH 5 2 RO7F - Wi B R B R S 38 5 2 A%l
PR « SBIUERSY (55 89-101 /) AR PREFHVEA RN - /2Bl » CISG #H#i#

W RESRELEE TS - BUEEREZE (conflict of laws ) fERA* -

RS @R AR (1130

By Ry FH B R — R MR - B & AE 2 B - LR AT R
SR - B —E Iy R T Iy Rl IR (56 1-6 1k ) S8R (56 7-13 fiR )
13 FRARE S E BN BN Z S » Bl B E E R DAL
RS R i T T e 2 24T - 55 4 (R KR S IRLE AR AN R
2 TR IS B S B E AN 2 BT - 5 6 (R EENE LH
AIZHE « 55 7T MRS RAKIZ ke - 55 8 (iRAIE & AU R AT 1y 2 fife R < 58
9 FRHE " HME (usage) | BIEETT > RRETIAY T IEHG] (practices) | "*fFfalfEER T
GRS TT - 55 10 FRECR 13 BREARAMTEE ZFE - 77 AEREA T ESEM (place
ofbusiness ) ; Jz " EE (writing) ; ZEFE © 5 11 RAUE R R EA QLA

66 See Peter Schlechtriem, Uniform Sales Law — The UN Convention on Contracts for the International
Sale of goods 38 (1986), cited from Kroll/Mistelis/Perales Viscasillas eds., supra note 53, at 20.
67 5g 3.9 R b+ E % B2  BMERRNFERFHLER O E T 90 % 202009 & o
88 See Kroll/Mistelis/Perales Viscasillas eds., supra note 53, at 7.
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International Sale of Goods 41 (2016).
2 Seeid. at 79.
3 See Schlechtriem & Butler, supra note 52, at 91.
" Seeid. at 91-92.
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AR 2 G55 1960 FFAUARTBGZE B F 1% (ex post) BIRER BRI
1F Hong Kong Fir Shipping Co Ltd v Kawasaki Kisen Kaisha Ltd —2£ » &R [EFH
FREERK (intermediate or innominate term ) ZHE: - DA E LR IR 2 B MK
AR E 22 2 Bl - 1 TPREIIRRRRE 324 » HURNESY 2 R EBLE R -
AR R R 2 HEE Ry T B4 R (goes to the root of the contract ) ;> 7IVA
HIARE T B4 2 AH/ 5 (affect the very substance of the contract ) | ~ " #3%
42 g Y248 (frustrate the commercial purpose of the venture ) | 52 DIgZ
45 T2y 4 2N ERE (foundation of the adventure ) | % o FEBEER AT » Fah El K &
{ ~ PEORINECE P RIRR - HEELY > R DUE LY R s B AR A 2118 F A 5] 2
M B -

RAKIRAE—EBIM S Z B3 PR E BREBOR H 2 P2 /b
B R AR — BRI B — B RIELY - S EIRAAH IR A A LAE & Ty
A EELFEREAIRE N R EAE AT - B i WEIS > B E
EAI% SRR M F R B EH 2 BB RIS - DB T P EE -

MOEF AR T AR 0 ?siéﬁ% FoBEF R ’*s‘iﬂFa‘J%waﬁv'r%%‘ﬁES:’g‘_ﬁﬁii}i’f SRR
$ %2R T KRS TR o ﬁ,+¢m¢ 1= @B EQEFEgn 2 yE 2
RFz - 2R ZOEI Flwg 2 - 20 T RFHT R T2 BT S 27

2T % o 48 ! Stephen A. Smith, Atiyah's Introduction to the Law of Contract 198 (2005) » ™ 2 G.

H. Treitel, Remedies for Breach of Contract: A Comparative Account 364 (1988).

% See Sir Jack Beatson & Andrew Burrows & John Cartwright, Anson's Law of Contract 521 (2010).
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ARFEHYARENR - AR VES  HHEARARRET - LB -

% P 2G2 iEF ER P B g2 B rl— & CISG -~ PICC ~ PECL {r DCFR 2
gt P LA ARG SSH o T 4702017 # 3% S pupae o L2400 F I8
9 See Schwenzer, Pereira & Tripodi eds., supra note 91, at 91.
PR e EEE L AR JENAL 2 AN LELONRE 2 AR AR RE
KOk P A R AR A AVAPRL R SR IS BERAEI R 290
BHBERKAZEY LAl REsUs A B2 EE T LHm> > 1983 & o
9 See Schlechtriem & Butler, supra note 52, at 137.
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"FFEFETT (Specific Performance ) | [ fy9e3504 L2 FIRE > B e /AP fkir-F
EHRIGE IR E . T RESNIEITS ) ANKTESCARRES Specific
Performance » eI T 355 E 2 BFERRE - TEEHE AFERKEZ A EE
TEZEEY 2 BITE K E R TakET o DMERESEA LY TR ER
17 AEER] -

RAKEEZHiE  (hE— (A E TR A EiREHE T 2 A It
BB E SRR E BT RO b B AR A B R [E1%° - sl T B 4
IR — M EOEEROE - #i 2 T BELESFIRAN (pacta sunt servanda )

EINGER BB - — 7R DL RELIFAYE RG] - IR RIS
EEWHME - BERE L T EAVELSRUE S HE - Fre BT A ERIIME I
FFF > BlA0AE B A R SR (commercial uniqueness ) R BRI E R

(inadequate ) 7 [HI1% -

’

N

10 See G. H. Treitel, Remedies for Breach of Contract: A Comparative Account 43 (1988).
0L ety s 4l T2 M BGEAT Y 0 F 14520 2 AL B2 RS R A8 A L% 02014
E o
102 See Schlechtriem & Schwenzer eds., supra note 33, at 319.
103 See Schlechtriem & Butler, supra note 52, at 92.
VR EpEE Ly AT RAPE L P g 0 RREE HF RS A &R
HRHE XA LT EGEIREFE - P RbE ] FRF £ o] ha Sky Petroleum v VIP
Petroleum [1974]- % #7f&> o 2 Rie- B AL % 2716 i 1 AR T L4 5 8L 5254 4
HFoEsETAEFLSA - o
195 See Schlechtriem & Butler, supra note 52, at 104.
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KM T IET - S ARG AR o AREH S (lex fori) "B HEEEEHI
SETRMIIETT » DRI W A8 Rk R FR (Escape Clause ) 1% -

TEHE SN — HIRANKTSE KM 5 BT B 5 28 RATERFTR 4o
BAXGZ AR FEFAL- P EGgRE S hFEB O EFEAZ-TAELRL
LIFTHA T 2 EoRIAHIBI T AR B0 - B 4ASfR 1 THa R - T4t g 4 2 Ja

FROfer 2P 28 P XA @QFR ST L2 F1 %7 L2 TR T2

ey

WA TS A6 6 LIERLE (TR £ 4 @3 g < B 7 Ao I 2
ARNISHUE — 7155 Kt 5 R T8 2151 > 26 28 TR EA Z A4 - 1
[ElffE 2 e > FTSURES 61 7% 1 35 a pRERES 62 (RS2 N B R0 -
FEAGEE s E RO HIGSRHBIETT T - 21556 28 RIERFTR T 2 e &
AR s R R ERETHT A OERZENE 2
R &2 0 MRS IEAEMEARN TN A Ewt i s flE T 2 25k
EBURE A EERIMEES HIGRHETT - 2800 SRR NIRUENE T &
17 EbealREA FIasaHE T - M R A R AG A G e REET T
ZIEIU T AHERIL® R E 2 » MEAEE A AR B (I PR G R G T 2 BN -

106 < & Article 28: “If, in accordance with the provisions of this Convention, one party is entitled to
require performance of any obligation by the other party, a court is not bound to enter a judgement for
specific performance unless the court would do so under its own law in respect of similar contracts of
sale not governed by this Convention.” ;
P Ay 28Tk R RASRE - P EATHERY - 2GR A BTE - A2
L BN B REMB AN - Ao %R EBE AL BRI B A 2 GERG
AL SRR EER
W7 2 3.9 367 F 187 o
108 jraz4f > 3r 98 F 113 -
109 See Schlechtriem & Butler, supra note 52, at 104, 105.
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2800 BT IR S E B T 2 EREEAS  WRERSBZEZ A
AR AE T 5 A Ep hn 2 B ) - LERE BT RIEFFIEaHE T > i A H
GURFREIERER > HEeEHUS st T Z AR R 2 s BRHI T M
AR AE R AU Z B B AR E Z R > SR HIEI T IRE R BRI S ANTRUE &
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VAL BT Z 21 0 B TeE KEE NS IHEE R » AL IR B IR - 522K
JETT IR A 2 A PRt e B 2 & - LRI T — 7 BT T ~ IR B C4E N 2
FER » BE ST IR BUR DI AR 2 483 (IR S 5 & T S 2= W) 2 BS R -
Rt EETTREZ IR - AHE RS - WA RGENEBZ —IT A -

FBIIGHEE:"T(DE G218 FF 42— 3 53008 3 57T 5 5l R -7
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)

110" See Schlechtriem & Butler, supra note 52, at 92.
1 See id. at 92, 93. See also Robert Koch, supra note 75, at 297.
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HEZ 4 > BE LT - SRR T RIS St AU
FFHETS © (RIEEE T I8 3 9 PILBT 2 — T AT AT | TR
IR OEEEBTHIT o PR ER RS C BT FRR

LRI TR 4 S A R T A T R e s
F=3 IR
TEEH LR ERAVELRUB A ERE N AAGFRA BT E 2 AMKES
45 R 1 IH b 3k~ B AMKES 61 5k 1 T3 b JUBE > 55°K5E 74 fiRE5H 77 FRATARE
ZIREREE AN - 5 74 RES 77 R BIEE R ERE MR —RE - H
FBTAHE "T- 2§ A B OB 2 TREFE BERIE 2 Tl §ork2

EEAIEAN Ao I RG A TRBET YL - 2N B YL 2 kYo

ns

E

T E A A IR AR BT BNV AR A o BURESE

12 3 < A Article 71: “(1) A party may suspend the performance of his obligations if, after the

conclusion of the contract, it becomes apparent that the other party will not perform a substantial part of

his obligations as a result of:(a) a serious deficiency in his ability to perform or in his creditworthiness;

or (b) his conduct in preparing to perform or in performing the contract.

(2) If the seller has already dispatched the goods before the grounds described in the preceding paragraph

become evident, he may prevent the handing over of the goods to the buyer even though the buyer holds

a document which entitles him to obtain them. The present paragraph relates only to the rights in the

goods as between the buyer and the seller.

(3) A party suspending performance, whether before or after dispatch of the goods, must immediately

give notice of the suspension to the other party and must continue with performance if the other party

provides adequate assurance of his performance.” ;

P RS TLE T (k2 RS T2 3T Ad N THRFEARE HEFEINALR

EFiro - 2 FFAT Y A HEED (R B TR SR DT G TR SR &

Brhiméed bl afi7s o

(Qhed § > b - AT emd PR RS R HRFE S BT LR RLE S TR

Bt AR RERRE Y Y fof 2 FH el M

B Ll FEEHO- > R AARAAPHFFETRIFEL A2 TL T - 2 FF 4

WET - P FFARBEFERBRE LS RE PRI

113 See John O. Honnold & Harry M. Flechtner, Uniform Law for International Sales under the 1980

United Nations Convention 273 (2009).

114 See Schlechtriem & Butler, supra note 52, at 93.

115 3 < & Article 74: “Damages for breach of contract by one party consist of a sum equal to the loss,
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YR 1 R A58 A ST SC 28007 » R UERNES 80 16 » 8158
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R AR A0 HEAROR » TR B A 5 T 2 B » (T
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B
|

il

including loss of profit, suffered by the other party as a consequence of the breach. Such damages may
not exceed the loss which the party in breach foresaw or ought to have foreseen at the time of the
conclusion of the contract, in the light of the facts and matters of which he then knew or ought to have
known, as a possible consequence of the breach of contract.” ;
PRAR T4 - R AR AR BT R O RET - EATREF AR A
R AR AP DA FAAS SR LT OREEF - S A2 EFPF RBE Y
Pre doif AR R R ol HiEF S RIERDAEBEIFHRIOT L o o
U6 3E 3.9 3167 F 516 °
W PICC # i % £ 2 4@ > @ PECL % 9:401 R F &> % £ 82 R %> 3 2 F] PECL #7 it
%ﬁﬁéﬁ&%ﬁi#k%mﬁﬁo
W RPN LS GERE? R FR R EL R bldet B IR0 % 932 6% - 2
R 22 % 1644 iF ~ LR X2 % 441 08 ~ H 1202 % 1492 i ~ ;gL 4372 % 205 i -
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BB EERERREE RO - R EE 2 T - KAL) —THAFIRE
W E PRI E R B AT > A LUBAKR RE( > 55— 7 H PR e B ED A 2 H 4 2 Tk
WEE - B RZITRRZ A - BUEERHEMLE - B ESER TAZEISE 79 K
RERBI I - FEHETGTIHIERNE - JRAlgE FRBEE -

FBOBRE T P2 REZN 2 H LT LR & F XA BFRY
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L ZNEN  IRARBITEANEH 2 - HNARIISORE N fme & S HEE
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119 < & Article 50: “If the goods do not conform with the contract and whether or not the price has

already been paid, the buyer may reduce the price in the same proportion as the value that the goods
actually delivered had at the time of the delivery bears to the value that conforming goods would have
had at that time. However, if the seller remedies any failure to perform his obligations in accordance with
article 37 or article 48 or if the buyer refuses to accept performance by the seller in accordance with those
articles, the buyer may not reduce the price.” ;
PR AR50 Tk P2 R AR A HmB AL A0 § 2 ARERLREY) B ERRN ol
Henh e Rl B8 8L S af g Pl &5 ?,"1 BE et B3t B o fe B Aok f 2
FEHZ LS FEAR e A FORIHER I AR A FF RS RE] CRRE
o ER Ty TR PE T AERAGR
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120 See Schlechtriem & Schwenzer eds., supra note 33, at 300.
121 See id. at 283.
122 See UNCITRAL, supra note 71, at 115.
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125 See Schlechtriem & Butler, supra note 52, at 140.
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Sale of Goods: commentary 111 (1992).
181 See Kroll, Mistelis & Perales Viscasillas eds., supra note 53, at 334.
132" See Enderlein & Maskow, supra note 130, at 111.
133 See Kroll, Mistelis & Perales Viscasillas eds., supra note 53, at 334.
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13 24 R < % @ ”In die gebotene Interessensabwigung seien neben Art und AusmaB der
Vertragsverletzung und deren Auswirkungen auf die vertragstreue Partei unter anderem auch die
Maglichkeit einer Nachlieferung oder Verbesserung innerhalb angemessener Frist, deren Kosten sowie
deren Zumutbarkeit fiir den Kaufereinzubeziehen.”
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135 4A_68/2009, Bundesgericht, Switzerland (18 May 2009), CISG-online No.1900.
13 TV CSK 215/13, Supreme Court of Poland (28 Nov 2013), Unilex. CLOUT No.1598.
187 See M.G. Bridge, The International Sale of Goods 569 (2013).
138 See Honnold & Flechtner, supra note 113, at 275.
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139 See Ulrich Magnus, The Remedy of Avoidance of Contract Under CISG -- General Remarks and
Special Cases, 25 JOURNAL OF LAW AND COMMERCE 423, 423 (2005-06).
140 See Schlechtriem & Schwenzer eds., supra note 33, at 299.
141 See id. at 299.
142 3 < & Article 26: “A declaration of avoidance of the contract is effective only if made by notice to
the other party.”
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145 See Schlechtriem & Butler, supra note 52, at 149.
146 3 < X Article 49(2): “However, in cases where the seller has delivered the goods, the buyer loses
the right to declare the contract avoided unless he does so:
(a) in respect of late delivery, within a reasonable time after he has become aware that delivery has been
made;
(b) in respect of any breach other than late delivery, within a reasonable time:
(1) after he knew or ought to have known of the breach;
(i1) after the expiration of any additional period of time fixed by the buyer in accordance with
paragraph (1) of article 47, or after the seller has declared that he will not perform his obligations
within such an additional period; or
(iii) after the expiration of any additional period of time indicated by the seller in accordance with
paragraph (2) of article 48, or after the buyer has declared that he will not accept performance.”
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47 3~ & Article 64(2): “However, in cases where the buyer has paid the price, the seller loses the right
to declare the contract avoided unless he does so:
(a) in respect of late performance by the buyer, before the seller has become aware that performance has
been rendered; or
(b) in respect of any breach other than late performance by the buyer, within a reasonable time:
(1) after the seller knew or ought to have known of the breach; or
(i1) after the expiration of any additional period of time fixed by the seller in accordance with
paragraph (1) of article 63, or after the buyer has declared that he will not perform his obligations
within such an additional period.” ;
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148 See Schlechtriem & Butler, supra note 52, at 150.
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149 VTII ZR 51/95, Bundesgerichtshof, Germany (3 Apr 1996), CISG-online No.135, CLOUT No.171.
180 11 U 64/94, Oberlandesgericht Oldenburg, Germany (1 Feb 1995), CISG-online No.253, CLOUT
No.165.
151 See Schlechtriem & Butler, supra note 52, at 150.
152 4 C 549/90, AG Ludwigsburg, Germany (21 Dec 1990).
153 See Schlechtriem & Butler, supra note 52, at 150.
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154 See Schlechtriem & Butler, supra note 52, at 225.
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16 # < & Article25: “A breach of contract committed by one of the parties is fundamental if it results

in such detriment to the other party as substantially to deprive him of what he is entitled to expect under
the contract, unless the party in breach did not foresee and a reasonable person of the same kind in the
same circumstances would not have foreseen such a result.” ;
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157 ULIS Article 10: “For the purposes of the present Law, a breach of contract shall be deemed to be
fundamental wherever a party in breach knew, or ought to have known, at the time of the conclusion of
the contract, that a reasonable person in the same situation as the other party would not have entered into
the contract if he had foreseen the breach and its effects.” °
158 See Honnold & Flechtner, supra note 113, at 275.
159 See Schlechtriem & Schwenzer eds., supra note 33, at 283.
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160 1978 Draft Article 23: “A breach committed by one of the parties is fundamental if it results in
substantial detriment to the other party unless the party in breach did not foresee and had no reason to
foresee such a result.”
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162 See Schlechtriem & Schwenzer eds., supra note 33, at 284.
163 See UNCITRAL, supra note 71, at 114.
164 See Kroll, Mistelis & Perales Viscasillas eds., supra note 53, at 8.
165 See Franco Ferrari, Fundamental Breach of Contract under the UN Sales Convention-- 25 Years of
Article 25 CISG --, 25 JOURNAL OF LAW AND COMMERCE 489, 490 (2006).
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166 3 < & Article 51: “(1) If the seller delivers only a part of the goods or if only a part of the goods
delivered is in conformity with the contract, articles 46 to 50 apply in respect of the part which is missing
or which does not conform.
(2) The buyer may declare the contract avoided in its entirety only if the failure to make delivery
completely or in conformity with the contract amounts to a fundamental breach of the contract.” ;
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168 China International Economic and Trade Arbitration Commission, People’s Republic of China (19
Dec 1997), CLOUT No.990.
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169 3 < & Article 72: “(1) If prior to the date for performance of the contract it is clear that one of the
partles will commit a fundamental breach of contract, the other party may declare the contract avoided.
(2) If time allows, the party intending to declare the contract avoided must give reasonable notice to the
other party in order to permit him to provide adequate assurance of his performance.
(3) The requirements of the preceding paragraph do not apply if the other party has declared that he will
not perform his obligations.” ;
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10 < & Article 73: “(1) In the case of a contract for delivery of goods by instalments, if the failure
of one party to perform any of his obligations in respect of any instalment constitutes a fundamental
breach of contract with respect to that instalment, the other party may declare the contract avoided with
respect to that instalment.
(2) If one party's failure to perform any of his obligations in respect of any instalment gives the other
party good grounds to conclude that a fundamental breach of contract will occur with respect to future
instalments, he may declare the contract avoided for the future, provided that he does so within a
reasonable time.
(3) A buyer who declares the contract avoided in respect of any delivery may, at the same time, declare
it avoided in respect of deliveries already made or of future deliveries if, by reason of their
interdependence, those deliveries could not be used for the purpose contemplated by the parties at the
time of the conclusion of the contract.” ;
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171 See Robert Koch, supra note 75, at 310.
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Convention, 3 INTERNATIONAL BUSINESS LAW JOURNAL 338, 338 (2003).

61

doi:10.6342/NTU201704117



ERAR T
HREAEE 25 RBLE » B RIENZ A= | B - EHEZYWIRZ A
m (KM BIFHRATRENE > Ri& —BEANHIE B TR A ek - Bl
FERCEL Y TEARME ) DU TTERATREM: | HE AL R E T .
B » JEBlE EA BEREESY (Fundamental Breach ) 2 g - 2411
HERBUANLE 25 FRIAMHEE © SLELEREE Y] S H B R RS AR pE B A5 i
YRR BVE S ALE MRS T w08 ~ ZEEREIE 2 B H S R

653K o Lord Denning Fr 11 & F iE 402 2 Bl AT & ¢ B &5 > {Hmy e

Rz i ¥ ASFRTEE-F S8 F 4 b LR 26)0 RAdT

PAELT R A HAER SR R ad - S hERENY £ R AP

o HHIE AT BB R AYAR A 2 i BEARAE S T Frd Y R B R
FIRZ N R E R Z ANEAR B RERIELA 0] DUEGIRE - 415 > EREL
ST B PR 2 B I T RS — TR RS AL 4IRR % - Lord Reid
FTor i T—dpigr TE gy, 2% T 571 B /WQVTKW%wW
AR R - 2 RE Y TR A 2@ Al e o FERARGE T 0 0
o S Bk B B B B 24 (repudiation or repudiatory breach ) - L2 1E#E
4] (renunciation ) BURRERI TR ETFLLIIANM: - FEMIERLIMEEL) B2
— ATy TR R AA HAE) » (EAN A PREEL)— 7 2 IRERE S

119 See id. at 338-339. See also Franco Ferrari, supra note 83, at 73.
180 See Schlechtriem & Butler, supra note 52, at 97.
181 Lord Denning: “The law about exempting clauses, however, has been much developed in recent years,
at any rate about printed exempting clauses, which so often pass unread. Notwithstanding earlier cases
which might suggest the contrary, it is now settled that exempting clauses of this kind no matter how
widely they are expressed, only avail the party when he is carrying out his contract in its essential
respects... They do not avail him when he is guilty of a breach which goes to the root of the contract”
(at 868-869). Karsales (Harrow) Ltd. v Wallis, [1956] 2 All ER 866 (CA).
182 Lord Reid: “General use of the term ‘fundamental breach’ is of recent origin and I can find nothing
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Maritime S.A. v. N.V. Rotterdamsche Kolen Centrale [1966] 1 Lloyd’s Rep. 529.
183 See Schlechtriem & Butler, supra note 52, at 94.
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190 @ 4 5% B < : “An excessive omission of the date of delivery, even if no additional period of time
is granted may entitle the buyer to avoid the contract.”
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191 See Robert Koch, supra note 75, at 298. See also Schlechtriem & Butler, supra note 52, at 149.

192 4C.105/2000, Bundesgericht, Switzerland (15 Sep 2000).
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205 Secretariat Commentary on 1978 Draft article 23: “The basic criterion for a breach to be fundamental
is that ‘it results in substantial detriment to the injured party.” The determination whether the injury is
substantial must be made in the light of the circumstances of each case, e.g., the monetary value of the
contract, the monetary harm caused by the breach, or the extent to which the breach interferes with other
activities of the injured party.”
206 See Schlechtriem & Butler, supra note 52, at 97.
207 See Schlechtriem & Schwenzer eds., supra note 33, at 283.
208 See Schlechtriem & Butler, supra note 52, at 97.
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209 See Franco Ferrari, supra note 165, at 495.

210 See Robert Koch, supra note 75, at 263.

21 See Leonardo Graffi, supra note 178, at 339-340.

212 See Schlechtriem & Butler, supra note 52, at 98.

213 See Schlechtriem & Schwenzer eds., supra note 33, at 286.
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214 See id. at 286-287.
25 See id. at 283.
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216 PICC 22 PECL & ~ % fp (72 #F) F| % & 2.5 # CISG 3 & » = Jﬁ AR TR A [ESR I - Y o
CISG % 25 iz % » & VHE AL X EX/3 B 723%4 » PICC #2 PECL .2 CISG % 25 % %
AEE o e thyRR T H o R o
217 PICC Article 7.3.1: “(1) A party may terminate the contract where the failure of the other party to
perform an obligation under the contract amounts to a fundamental non-performance.
(2) In determining whether a failure to perform an obligation amounts to a fundamental non-performance
regard shall be had, in particular, to whether
(a) the non-performance substantially deprives the aggrieved party of what it was entitled to expect
under the contract unless the other party did not foresee and could not reasonably have foreseen such
result;
(b) strict compliance with the obligation which has not been performed is of essence under the contract;
(c) the non-performance is intentional or reckless;
(d) the non-performance gives the aggrieved party reason to believe that it cannot rely on the other
party's future performance;
(e) the non-performing party will suffer disproportionate loss as a result of the preparation or
performance if the contract is terminated.
(3) In the case of delay the aggrieved party may also terminate the contract if the other party fails to
perform before the time allowed it under Article 7.1.5 has expired.”

218 PECL Article 8:103: “A non-performance of an obligation is fundamental to the contract if:
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(a)strict compliance with the obligation is of the essence of the contract; or

(b)the non-performance substantially deprives the aggrieved party of what it was entitled to expect

under the contract, unless the other party did not foresee and could not reasonably have foreseen that

result; or

(c)the non-performance is intentional and gives the aggrieved party reason to believe that it cannot

rely on the other party's future performance.”
219 CISG Article 25: “A breach of contract committed by one of the parties is fundamental jf. jf, results
in.such detriment .o the.other. party. as substantially to deprive him of what he is entitled to expect
under the contract, unless the party in breach did not foresee and a reasonable person of the same kind in
the same circumstances would not have foreseen such a result.”
20 715 PICC % 7.3.1 #£2 PECL % 8:103 i£2. & % % f?“,f T2 CISG % 25 iE4p ke 2 T F )
BREL -2 mRAGEDEF o d e FRABEY blerR N E A A B RS
B CISG % 25iEdple 2z TARM AT > 2 2 H W £ % 2 (72 35 -
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221 See Franco Ferrari, supra note 165, at 495-496.
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22 See UNCITRAL, supra note 71, at 118.

223 See Franco Ferrari, supra note 165, at 497.

24 < #~ Article 8:” (1) For the purposes of this Convention statements made by and other conduct of

a party are to be interpreted according to his intent where the other party knew or could not have been

unaware what that intent was.

(2) If the preceding paragraph is not applicable, statements made by and other conduct of a party are to

be interpreted according to the understanding that a reasonable person of the same kind as the other party

would have had in the same circumstances.

(3) In determining the intent of a party or the understanding a reasonable person would have had, due

consideration is to be given to all relevant circumstances of the case including the negotiations, any

practices which the parties have established between themselves, usages and any subsequent conduct of

the parties.” ;
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225 See Schlechtriem & Schwenzer eds., supra note 33, at 287.
226 3 < A Article 4: “This Convention governs only the formation of the contract of sale and the rights
and obligations of the seller and the buyer arising from such a contract. In particular, except as otherwise
expressly provided in this Convention, it is not concerned with:

(a) the validity of the contract or of any of its provisions or of any usage;

(b) the effect which the contract may have on the property in the goods sold.” ;
P AEAET AR ML ST fod S el 2 FEL R A A2 gl &b
Fral i ?‘2\33’4%?35”;5 MR BT EEER

()& e » M HEREHKGTd o & E R blartd

D) E T8 i orp 7 i A2 PR E- o
#E 2 & Article 7(2): “Questions concerning matters governed by this Convention which are not expressly

settled in it are to be settled in conformity with the general principles on which it is based or, in the
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absence of such principles, in conformity with the law applicable by virtue of the rules of private
international law.” ;
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227 3 < A Article 9: “(1) The parties are bound by any usage to which they have agreed and by any
practices which they have established between themselves.

(2) The parties are considered, unless otherwise agreed, to have impliedly made applicable to their
contract or its formation a usage of which the parties knew or ought to have known and which in
international trade is widely known to, and regularly observed by, parties to contracts of the type involved
in the particular trade concerned.”
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229 See UNCITRAL, supra note 71, at 118.
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237 See Robert Koch, See Robert Koch, supra note 75, at 264. See also Andrew Babiak, Defining
"Fundamental Breach" Under the United Nations Convention on Contracts for the International Sale of
Goods, 6 TEMPLE INTERNATIONAL AND COMPARATIVE LAW JOURNAL 113, 118 (1992).
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R SR PIHVE R 28 R R 2 AGREE ST ik (—H/ETT) RUERERZEY
AT VB T AZEE T RIRBEEEAE (ipso facto ) » {IFK IR E(FAH EE -

AREZFTLBIE KESY  [RRA - BuAb e S B 2 &
afl > FHgi RIS 2R Z I PR A A iR AN EE %2 (fundamental importance ) » B[IfEAE22

277 See Schlechtriem & Butler, supra note 52, at 99.
278 See Leonardo Graffi, supra note 178, at 342.
100

doi:10.6342/NTU201704117


http://www.unilex.info/case.cfm?id=62
http://cisgw3.law.pace.edu/cases/891124i3.html

EIR 10 £ 15 HARE  ZHIR/AAEEE » ez AR A S E N E
& o AR AR AT 2 15 el (5 L A8 R — M TT - Bt =R
SR LI E RS » HUEAZE S - BE A E 7 EREL  RAOAR T E
ZNBEHFZ E5k

(Z) EH*F

SCRR BB > B2 B T EERY (fixed )~ T 423t (absolutely ), ~ T
Tt (precisely ), B¢ T (atthe latest) | S5 FH3E » ARG BT AT
ERHREPT - EERLE " FRH (as soon as possible ) > FEEIABEE Fy iR 2
DA Rt Zi A T VAR R B M2 -

Z o~ REA

(-) BEFeF2L 2

\\\

el =B AR UZLILE B E R Z B E I AR Al BERIF I s 2 S F 2
BB RAEER > BIAE [FB] 9 fIEREZEEWRE] F - FF o
AYE R - B2 ARV R TH S = A2 TARSAY - AR A%
RSt LRTRs Z A4 B E IR BN E 2 NS A AEER - HELLZ B
harEse (261 5 ICC{EEEERERE] Tl f > EHE ANBEZ A AGHIZ
HEERBITREZR S H TGRS E 2 NEHE FRER - HE A
G R TELARB R B RS

pEr 2003 & 107" 6P

2% See Enderlein & Maskow, supra note 130, at 113.
280 13 U 102/01, Oberlandesgericht Hamm, Germany (12 Nov 2001).
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2R e £ A
% = . Supreme Court of Justice, Ontario
2 -5 1 03-CV-23776 SR
H] 4 # i * Diversitel Communications, Inc. v. Glacier Bay Inc
AR AR (2D
AR s (RE)
ERE R "
It k. * http://cisgw3.law.pace.edu/cases/031006c4.html
CLOUT : No. 859

‘E%M:;,—%i”ci [&]rﬁ*rs ShB Y
S A R e %ﬁﬁ Bce A4
@ﬁ?taog” PR E K FAE ‘

% P A g % 49 1 BE AR ERRE T 9T
i*@ffiﬂﬁﬁ’ﬁ‘;é/\ T A AFEE o (essential)> ¥ N f A wE AN TR
JoMg A RS AL GRS £ RPN 2oL S d g
HBnE AT L ARFE LG EEE R RN R o TR 25 60 01
LB AR E A

ﬁ‘%ﬁ

73"
4
’@,%44ﬂuy%%<ji;

a4

(\“

Al
_;¢.

<_)

(z) F6BF &

RIEIE ATad R A (B R A 2 ZEB) > 1 6 & F R 146 i ( seasonal goods )
ZHE - BRI mEAELE - W E ERE S RRRIMEN R 8 L B
BaEERERAME Uk 2EE i NS E @S2 R E 2

dn o REIERE G — AR EGER - A EHEAEE - SR AR N -

BV R o o B R RAE B EE IR > N R IR - A
DNEFE AT B B MIART « TEZRENRE 2 E R4 - R Ry B RIS AT HA R
[F] 2R ELIREE [F] SR 60 Z I A RO R PR RR L T - i FR R A A R 2RI
PR B E pe hn Z BR AL - ZH B I B P hn i B2 N SR s - 1A
fath > BRIFFEEINE 2 X EHIR R@ IR - BB EIR—H > AR E

281 See Schlechtriem & Butler, supra note 52, at 99.
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TR AR EACRAT » BRI B - REEYIREEEE  BIFEE 2
AR HA SR NS HREZ A - WHHEZ AN ST BRI &5 R
TEEZ NGHZHAY - £ [E 1 BHAEEAFREREE] - B

EBEE 2 E R TRA SRR R R IR B R IELY > N R e A e

[ 60 10 2 A0 % pr il ae %2%]

RRADE XA e B A JIBAN G A THAEFL TG0 240 F
AHRTF e ME A AR TR - L r A1l 10 pFRET A
Wenpdr e FRAEGLIFEUEL [P BRDLE X APRALF RIS G AT
PR o N A R R A PR R A ARG e PR PRI
EERBEAET N RAE R AMAERLET g 2TV RLIFELEY -

A GFEGHEELLT ) B E AFTRIZEEER] > LG R ERESY - NP EAE
PRI E A PR BB A -

[Z6] 11: & fIpRaes < 2 %]

pHP 1998 £ 3 2 20 P
FHR A A
7% % @ Corte di Appello di Milano ( } 7% [2)

RS- PSR TN T

ot AR R (R2)

ATEEE

! e © http://www.unilex.info/case.cfm?id=275
http://cisgw3.law.pace.edu/cases/980320i3.html

CISG-online : No. 348
B2 Mg A EAJIMBL R R A 1990 & 11 7 28 p AL RF g &

Ho W T FHrT1990 & 120 3 p ; FE N0 24 6000 £ & s Adc

282 12 0 2541/95, LG Oldenburg, Germany (27 Mar 1996).
283 4 C 549/90, AG Ludwigsburg, Germany (21 Dec 1990).
284 See Schlechtriem & Butler, supra note 52, at 99.
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AR AR YR R R AB 6000 F A2 L EFL R E RN

LE R E AN AR E o N AN e R R A E 2
T MR R AL ARG AL BERIR AR
Ehfiﬂﬁﬁﬂﬁi%”*’ﬁaﬁé@?£$wékﬁ?§ﬁ b 2
o FPEFERRBES R AL R AT A RANER T AR AT
ﬁi#ﬁﬁm’&{$$14ﬂiﬁ]é‘iW@%’%ﬁ%H WETRpHR
FEROE AEDOEREEAVAZERH AR LT ERE LS o

Fleiia g A AR T2 iR Ty ‘Ei’\?g'lii ¥ 4515 1 38 ~
4915 1IEfR 50 o B & AB Y mH 2 W v ApE % 26 (EfE 2 o

G
k-
D
:‘

BAMEGE RAMEHE N ESRA HE EHIREE 2 AR R )
FERRERIZLY - 281 » ASLLURPRIEG IR L ITER R T EEANGEEE R
P B ER ISR AR LIRS Z EEE > BlaIR 25
AR R TSSO I E A ZJHAF (55 8 ik 3 1H) - BRI IERE Rén&Utk
ZEHEE A AR EHAIR Z MRS - FRYE PSRBT A ZERR BT
BRI EZ IR (5 H ) 6 B8 BT THE 2 NBEARIREZE M
AR BRI -

AREEEEZ BN KA E (just-in-time ) IR SR > HEH
QI G RUE SR ] R AN B - B BLAIARAE L T A B e AT
B2 NERRREEANE | ZSBTRWER - el IR E b E R A

TR o EIARES - ASCHERUE [HG 11 0 AFAEIERE]
o RN R N BRI S Z R AR D R AR 2 A&
ZHER o HASR R AR Z APEEER T - ol AL SRS X s T T
K ATRERA A ISR I 34 & - Bl E R AN B EE L B BIECE
R 2 AR SR > (EHET I 32 &OK YA 22

Ull

%

() 1%

FEHE A NFIEEZ NG Z HIE R T BT REHM A S LA

285 See Kroll, Mistelis & Perales Viscasillas eds., supra note 53, at 730.
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SRR BRI B AT AR A EE SR BB A
B > R AR BT - BT © SRS SR B
LR 2 T IR A T ST BT e AR (T A T

£ o

2RI - AR HE - VREN R GRS EHE R > mIE—
AR IR B SR BB T 2 FEfE  AMBpE KRS FIAEL %
B 1 BHAEEAFRESHZE] b AbdefDiEE th g EERhnk &
RFfE AR RS » DIRKR IR = LA R R Z NEAHER  WIEEREL -
RS EAEFEIREA TR - B e R E KR -

kYR

REEMmREFENRAEEEZER - fFEtahmg R (BERR) 268
H > BB 5 L AR ERE S ZE 50k - (ERFRIZNE -

(- )BT ER) 2. *

(E&Z&HH ) (International Commercial Terms » E5f#% Incoterms ) > & [ [R g ar

Fiv il € B 7Y B PR B2 2 I SE B PR AE B - BIRE Ry & 5 (e oy IR s e e 2 AU )
(International Rules for the Interpretation of Trade Terms ) o 5—hR A ER 1936
FHY (Incoterms 1936) » ZXIEET £S5 BofTh ARy 2010 545 9 H 27 HAAE » Wik

2011 £ 1 H 1 HEAaeEKE Y (Incoterms 2010) - (EIEFRIL) E324THH -

REAFERT) - EHEEZLEEANILAS | R R ¥4 2 N7 -

FEEIPRE 5 T E ARk & (String Sales) BU##FHFLY (a stimg of
contracts ) » 5 HEFHEALS /E T - LHEER MM EE T2t - AL
EHEANEHELL CIF 5 FOB JAH RAEME s E 5 R 4rsE324Y - SCEBRIETE

286 ;;Fg;;; ,;gﬁ;;;ggg; v B 70 A4 5 2016 & o
105

doi:10.6342/NTU201704117



DLBEEBLE A STt (T > ISR B B T T A A E B
— AR R AL

(%] 12 44 CIF %]

p 1997 £ 2% 28 P

FHR AR

/% [+ * Oberlandesgericht Hamburg ( 2% % % 2 [2)
2555 11U 167/95

N ARG AR ()

§ R ER (RE)

B ¢ p 4 : 4948 (Iron molybdenum )

31 e ¢ http://www.unilex.info/case.cfm?id=291

http://cisgw3.law.pace.edu/cases/970228g1.html
CLOUT : No. 277
EFRAOR LA BRERGDNG A0 G MRS T T AR
2011994 # 10 * CIF A2 - o AR A K E T Y RIE R R
o A EEI PR RA AR X AR GER 0 F A
BEZARSFR2ZAE > DRI ARTFAIIEE IR ERFZ l%i o
FRRGERAERS IS EFRETRE I RPFRITN 2% 490E 1
FafEy) (FEFREazZ2 b)) M5 49iF 138 a2l iRl
P2 EMDFEAL AT Ltk RYI BV RL AP IR R XA
2 ¥ 7x 41§ (special interest) > P& 2+ {f & & * EHATE A2 B F
g (R iER) ¢ TCIF, 2 La"li‘é‘*‘iw‘ ﬁamﬂ*ﬂnmnﬁ
ERRT —‘F% g CIF A5 3£ 585 752 2 5 (Fixgeschift) {84 P A7
A
H

B H T pgene ﬁ]l——)@r‘gx‘? EE‘?F'B']‘-I,J, ’-‘li.—]-'fa’_-“ﬁilxr‘ﬁ'g,,_'\g '{T\'}%Eb
oAb AR FERZ R o M H 49 1 b AT S o 4
SRR 2 A AR AT

7‘;‘]};‘*?\;&%»“.‘.7;51%A&‘F’.x?ﬁﬁf’?ﬂiﬁ%j’}’ﬁljgi&ﬂ_/?p’; P S R

HNopEH- REPRATENXGREHIATRA (X TE1H) " &R
RIF3PREyEg 2 AR R madig A2 € hivd &5 0
R EH2 273 FF F 7 RN ENF AT HEFLEAIEP AR F R
PR LTY R

pENES 'i—”"%’\dﬂ/z_"]? T KA F 79O 1A F 0 Fle g A K
BREAAERFEEFFLD G ET § R2AO Y EFF AN ET2

87 See Kroll, Mistelis & Perales Viscasillas eds., supra note 53, at 730..
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Fam o g AR AR e (e ﬁ’%%ﬂﬁﬂ%‘?%g’%ﬁﬁiﬁﬁﬁ
Eﬁ}:,-ﬁl%l'ﬁ&o;@_?gﬂi:ﬁ]%é =
AR FE A ARG rﬁfi;}"%’&o

CIF /& Cost Insurance and Freight 7 fiif# > Fh T aE - REENKER

o WEFEFRRIRY TR E HHE (FEAKPRREERTT) » HE ARAESRIL
RSN - SR B E B H ARV E - WS R (R

b ~ FHALEGETRE » SRl Er B S E R F H iy 2 38 2 - 77 CIF ZHEH B RIF T
HH S SR MRE RS TR RIS ~ Baft HIARIsc & H I - (Rt - 250
SRR R 240 2 EHAURRE R ST — i G 22 E S E Y R A
%, fIANAZE 71994 # 10 * CIF = - RS2 S HARR (RIAEEHAIR)
F5 1994 10 H - 8 A S BAERLE 2 BOEIHIR AT RIS E T HAC
a85% -

LLCIF ™ SRt 2 3280 Rt E ARReft Y aiies - st EE 178
W Z IR > — RS Ry o $EIAEE (timely shipment) SEIREELLZ AH® - [
BEHTIESS 49 5 1 TH a sRSARMFL - AFRFEE SN HE @7 -
FEAFZEZINPZ CIF Q50 vl LG HE 2 NG R R ARk A&

- (HFIPERE) et - EEV R ESEEZ B HEZLL CIF fF
Ry BRI QIBIEA SRR EE IR LTS - 280 SO Efs i E R R B
Fy T B SR 2 P » 15N R AR P B A R ol R RSP

28 geigs BT b AEE RS B 4R f & F 1t INCOTERMS 2010 4r CISG % 4 & 0 F 74

2012 # -

289 See M.G. Bridge The International Sale of Goods, 148-151 (2013). #2728 A 2 IF—‘F% T AERE2
RETEP CIF 2 2% > t®%FE ¢ (ICC) AT 2L R%H € ##x (Intematlonal Court of
Arbitration) 325 TR BipE LA gatE REZ > BERZEWCIF 2 2 @ 0 ER%E =
32 TR fE > 4 ¢ http://www.unilex.info/case.cfm?id=455 - (R F iER) 2 p F A ML 2 2 pE
R 2| 62 #78 B 11 e CIF /2 41 FOB ;2 4]2 + » #1102 K CIF /2 4127 FOB ;2 4| g A4 EFE
ifﬂ.g‘%ﬁi" R IFRLE O AFELE A F T 402016 & o

290 See Robert Koch, supra note 75, at 236.

21 See UNCITRAL, supra note 71, at 116, note 16.

292 See Kroll, Mistelis & Perales Viscasillas eds., supra note 53, at 730.
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[EERHTR A BB » B AT DU B ST AR 5% 5 R B »
HEBT SR (E R T EBEESURSRY - CIF 3¢ CFR 2 SEZiE MRS B A
VISP » {H2: CIF T CFR 40310 R BB il B A ST 5
% T B2 N SRR R4 2 R (hEsl - 5 R R B
$ BT SR lE  HEORTTRENE 52 S R E SRR R O I B T A
ZE T I (LN EIR SRR R 405 2 B2 « 5 Lt %
BISE R ST A RIS » 2 BROSETEHIE 7% » R
SRR T4IE L CFR (RS SR R g 82 A
SHBZLTHER] < R T B o A BB T S B e — A - 7
5 8 {FR 1 T SRR -

F-3 ekl

B ARE S 205 LEBLE TR Qb B PEF I F
Na- St R T AR R e (HIPUERE) T
R E AR A | B AR AT (4 - RAEBITI SR - AT A
FEFIIR AR TR TSR TS/ YB(R BT A SREIEAE (M R AR ok
- U PR ~ SRR RUBIIA R - TR AT B R 2 A
B R B R AR IR LS (R MR AR - SR TR 8
VLR LR BT B AR 7 5 2% -

BARERE > B2 ERITFAFRE T v R W 2 F A A HRT f i

Hp

298 CFR £ CIF $£ 5 4p 02 > &£ %] & At ) § %% % f %' o CIF A4:” The seller must deliver the
goods on board the vessel at the port of shipment on the date or within the agreed period,” and A8: “The
seller must at his own expense provide the buyer without delay with the usual transport document for the
agreed port of destination,” same as CFR.

294 7645, ICC Court of Arbitration, Mar 1995, Unilex: http://www.unilex.info/case.cfm?id=455 .

2% Ingeborg Schwenzer, Pascal Hachem, and Christopher Kee, 741.

2% See UNCITRAL, supra note 71, at 324.
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BEirg > 2 * 2 o ABEIN B ZRIAL - 2 7Nl Ep] -

[%6) 13: % F4n S5 % ]

pHEP:1999 & 127 7R
F2R 2R
72 % ¢ U.S. District Court, Northern District of Illinois, Eastern Division ( B 2% ;% fx
25— FER)
H A58 99 C 5153
|74 & #L * Magellan International Corporation v. Salzgitter Handel GmbH
Ny ARG RER (R
FXARAEER (RE)
FE
I e ¢ http://cisgw3.law.pace.edu/cases/991207ul.html
CLOUT : No. 417

BAZY S N AR RGO PR AR T AP S R
FRAST2 IR EB B RF DT o, P REP T
A2l ERG2L ER RPN A RN RE GATE R (& KB kB
“ﬁ?.i“ PRSFER) AiFEEd P XA FPPPFLENE ALIE AT A&
234 o g A2 AR e KRG AFTER A EHIEL TR FEL
BPAE? T RBDE R E LY o

I3

£ LB 13 © ZESELBRIZE] | o JAbGR RiRTE&Y (anticipatory
repudiation) HFERI] (1) —HREEZEITHIHATNEL - DU (2) %24

RyEER - BIAIHE S 72 iR 56 25 RZ K -

R

- A RRELRE

SR B WIRTEGINL S SRR S R 2 — 52 T S8 T RFRNE
EIETT L B 7 A DA IEIE ERTRENROK - IR AT IR E R &
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STAMZINETR - ZATE LB - R85 208 RyB&?" (Repudiation ) -
- TEHE B S R ARG 2 AR U E BRI AT ARG A E
KIBLY - T8 R 2Bt - By ULIS 55 76 fiRATR » ULIS 25 76 iRARE
TERGBITHA — T EE N EREY B - 7 E AN
B 2 2% e
AN T2 % 1 AR B5g 481 ULIS 55 76 {iRAH[E > PREVEEIELE - [FIfR
2 IR A G (E SR B R 22 > (E R BRI E - RS 4Ethaisisg
sOCHEET TS 72 5 3 IEKUE T M T EE A CEI R A B T H SRS o
R ERR 2 HZRER - EEONEELY > B RIS A AR 2 -
FHEE TR > 25 72 (REIFE a2 (55 1 Hk 2 1H) BEEEEE (553
TH) o #EREE 1 ENCRMUE TIBEEHERE AL IR EAREY ) 2N (HE
ATEARRZ ARG TR - 56 3 RPN E ENEHERA BT HEB ZIEL - B
% 1 THPTRR AR Y Z (B HT— T -

S BRE LY

72 ik 1 IHFOR > JHRTELIMA ERADHZZT - OVH TR ) B
ANZ— TR ERES > NI AFECERZEZNRE R L EEHFEN > W2
RESTHIA TR m AR R A & EIRE R E IR L™ -

FRIESCEREE 72 ) 1 ITHZ20F - (R T AT 2 S A /5 2R [E R
2IHEGHEAM T EREAN - FHEHEE TR BN BT EEAEHE
AR A o SR RA TR AR 2 BOK - [F]HRFt m] RE(sEA A1) 2 170 s ]

7 Repudiation = § ¥ FEGh(TF - KA A2 L REGH AT N L5 T iFprge ¢
fo TAZRA > wpFIEY o

2% LIS Article 76: “Where prior to the date fixed for performance of the contract it is clear that one of
the parties will commit a fundamental breach of the contract, the other party shall have the right to declare
the contract avoided.”

29 See Schlechtriem & Schwenzer eds., supra note 33, at 721.
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PR S RTREGE A 3N 2 BB NS ZROR = I - R TE i A
FEBAATME TR B TERBA AR ) BRI ERAL AR
{EZE B AL R T ERBLIBR Z BRI gty - RIBISMJRIRES 72 fk 2 18

THABA > SRR -

5 72 5 3 THPTRE T T EEACTORHA N EITHESE L IANES
25 RERIELZEOR > FRLIEFOR A BT Z B HE AR A1 DUBRREEE - XX
B ESE R— BB NGB ~ Ui ~ 28 SWiiE@E TS - RAELEAX
AT FUE R BL) » BLL T ERAE ) BYPEUESY - i BT EE R E
TTEARRES » MO EBIES  NEETEHIEME S4B v -

SURER 72 16k 3 THAME - AEBEIABRIEIT 2B - A/RIKEIR 2 IRl
ERREELY > N Rl A FR GG Bt S TR B R 2 e -

o H R g2 B TR

5 72 (REHATAELY 2 ZLREHELSE 71 (R IR R TR g e R - I A
BB BRI A AT RE Z 224 - — RIS 56 72 e 71 R Ros& - A&
e pm ik B O Z BT o P RRREEEY > RIEEER 72 R B RS

572 RO R T NS ITHAH A > BABEE W (itisclear) HEEAZ—T5
IFEE ALY ) 156 71 iRy T B2EURRALTE > EFEANZ—T7 » IR AR RS

W T Rl 6 ) EHFWL w2 Pna B S YR AEREHEFLER > GE B
EFVEF AV ARELEFLATIRELFETEACTF S LEFL LRI 2 R
FRE LT FU T BB ECEYERARA 2% & » 4 A ¢ Schlechtriem & Schwenzer eds., id. at 722-
723.

301 See Schlechtriem & Schwenzer eds., supra note 33, at 727.
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7% (becomes apparent ) & BT H 2575 Z EE B I3 o WAL A REMEREE =
THRERE ) b TEAR L EE o IR SRR R R B ORI AR
SO = DARTREROE AE B RBISE > Ak T R R M R R T
BEIHRTE LRSS R AT a2 BOKE S -
AR 72 RIS 71 R REIRCY? - R B EA SRR
- EEEFEIEER > —FEEMRE 71 R EETT s AR HE R
R > IEEHRFIR AT RERRRICER 72 RZIVIATESY - N it i ARSRH e B R Z S E R Al
TER PR ER AN R EREY (28] ige TR A2 TRl

S AP REEREY

5 73 1k 2 THRUE Z IS BRI R AR A e 3822 2 24 - SR RAER

At [FEVHET BT EAR GRS FEIUE DI E24 —BEL ] 2500 -

302 3R 39 L 670 F 458 -
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e & BERIREFZTHR
BITEATFEHOR G ZBPEE  RUFGat - FEATR - —EETHE
B R ETEZ BY) ~ IS EFE  —HEL -
$-0F RapER

EISEHE TN A BEE YOI AEKE SR RE T 2298

/

K2R EL R QB EATI VR R RN oG T

,rg-n;;ﬁ,x 4oplrg (a)_E’}}'f";}‘E]H?vJﬂ_"hﬁ%.;}w7 WE @2 pen;(b)i*nhE:yga

=

P

| 4

7

TFRBT R NG AT P e B RFAGE XA RN AR
BAE R A2 PR BT 2 AL O FETENE A REL RSN RS

k(AL FEF2e X352 gl REUFEFhF2 e &

"ﬁ\

FR@FRANBYA 2 PFEAT I L BE L T F DG AT f

() 3 (A2 F o0 B 1 HBRFNER a s TEIEE - £ 21N

38 3 < & Article 35: “(1) The seller must deliver goods which are of the quantity, quality and

description required by the contract and which are contained or packaged in the manner required by the

contract.

(2) Except where the parties have agreed otherwise, the goods do not conform with the contract unless

they:

(a) }e/lre fit for the purposes for which goods of the same description would ordinarily be used;

(b) are fit for any particular purpose expressly or impliedly made known to the seller at the time of the

conclusion of the contract, except where the circumstances show that the buyer did not rely, or that it was

unreasonable for him to rely, on the seller's skill and judgement;

(c) possess the qualities of goods which the seller has held out to the buyer as a sample or model;

(d) are contained or packaged in the manner usual for such goods or, where there is no such manner, in

a manner adequate to preserve and protect the goods.

(3) The seller is not liable under subparagraphs (a) to (d) of the preceding paragraph for any lack of

conformity of the goods if at the time of the conclusion of the contract the buyer knew or could not have

been unaware of such lack of conformity.” ;

PR A S TN PP FE R TR TR T ARE L
For R Rk

QB §F S TG RR  FREAR TR FATLE LR

@FpF 4 * - i’ﬁﬁé% FAF R g ing

O FE* 372 ERFEE P r 8 Bop sl oy S hE P F TP Mrt LEFRAP R A7 iR

17 v% = ek o L&?" ’ ‘\—%‘{7% % Af 4t 3 £,

@ #FEEG 2 5§ 2 ] RS RS AR

(d)%\#i%%}‘?i‘?%#’”i* g7 0 K 4 %‘*‘ Ao L F A BN B B R > ek

prar e VK ’FFI o )

B)irE § > 37 € fe P Aesg 2 - I T Lo b2 ek 8 ’;ﬁ LE P - F(a)7 1 (d)
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QTR e MR 2 IR - 55 3 IHA R EZ AR mAT EY A rratE
7 > NS 2 TR Z PR IRAR -

o

C L T

N . TER Y

KNS Z BT EHIAR 5 RIS m E E i RAVETAREA - HURHIE
S - (EE AT R [E —(ERTE - AR SRS B DU EE I LT - 58 35
FREPREEE—HY T RERFFEME (Lack of Conformity ), #i& » BE#E ~ aH
Btk 2 725 » DURSI BIEY) (Aliud) SCBUEHEIRIEES® - REEIL - fFaths
St EESE 35 RATRBIRMESRE ABTUEEAZEK - #ii52 > Faltt
VE(FREIZfERE & &) 2 FrA MR -

ENARRNGISE 7 IRE TR EZOR - ER— I RERT SR T - FERE T
EANEBIENEZ @y o HEBEINEZ &S - Bl LA B EE R E
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308 See Schlechtriem & Schwenzer eds., supra note 33, at 411.
307 See Kroll, Mistelis & Perales Viscasillas eds., supra note 53, at 492.
308 See Schlechtriem & Butler, supra note 52, at 113.
309 See Kroll, Mistelis & Perales Viscasillas eds., supra note 53, at 492.
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3, Parol Evidence Rule, Plain Meaning Rule, Contractual Merger Clause and the CISG, 23 October 2004.
313 See Kroll, Mistelis & Perales Viscasillas eds., supra note 53, at 499.
814 See id. at 501.
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316 See Schlechtriem & Butler, supra note 52, at 115.
817 See Kroll, Mistelis & Perales Viscasillas eds., supra note 53, at 527.
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318 See Schlechtriem & Schwenzer eds., supra note 33, at 296.
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328 See Schlechtriem & Butler, supra note 52, at 101.
329 See id. at 102.
30 &~ & Article 46(3): “If the goods do not conform with the contract, the buyer may require the seller
to remedy the lack of conformity by repair, unless this is unreasonable having regard to all the
circumstances. A request for repair must be made either in conjunction with notice given under article 39
or within a reasonable time thereafter.” ;
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31 See Kroll, Mistelis & Perales Viscasillas eds., supra note 53, at 699-700.
332 3 < & Article 48(1): “Subject to article 49, the seller may, even after the date for delivery, remedy
at hlS own expense any failure to perform his obligations, if he can do so without unreasonable delay and
without causing the buyer unreasonable inconvenience or uncertainty of reimbursement by the seller of
expenses advanced by the buyer. However, the buyer retains any right to claim damages as provided for
in this Convention.” ;
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333 See Kroll, Mistelis & Perales Viscasillas eds., supra note 53, at 726-728.
334 See Schlechtriem & Butler, supra note 52, at 100.
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3% See UNCITRAL, supra note 71, at 115.
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369 See Schlechtriem & Butler, supra note 52, at 177.
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373 See Robert Koch, Commentary on Whether the UNIDROIT Principles of International Commercial
Contracts May Be Used to Interpret or Supplement Article 25 CISG (2004), available at
https://www.cisg.law.pace.edu/cisg/biblio/koch1.html .

374 See Robert Koch, supra note 75, at 224-225.

375 See id. at 252-253.

376 See id. at 254.
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377 PICC Article 7.3.1: “(1) A party may terminate the contract where the failure of the other party to
perform an obligation under the contract amounts to a fundamental non-performance.
(2) In determining whether a failure to perform an obligation amounts to a fundamental non-performance
regard shall be had, in particular, to whether
(a) the non-performance substantially deprives the aggrieved party of what it was entitled to expect
under the contract unless the other party did not foresee and could not reasonably have foreseen such
result;
(b) strict compliance with the obligation which has not been performed is of essence under the contract;
(¢) the non-performance is intentional or reckless;
(d) the non-performance gives the aggrieved party reason to believe that it cannot rely on the other
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party's future performance;
(e) the non-performing party will suffer disproportionate loss as a result of the preparation or
performance if the contract is terminated.
(3) In the case of delay the aggrieved party may also terminate the contract if the other party fails to
perform before the time allowed it under Article 7.1.5 has expired.”
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378 PICC Article 7.3.3: “Where prior to the date for performance by one of the parties it is clear that there
will be a fundamental non-performance by that party, the other party may terminate the contract.”
879 PICC Article 7.3.4: “A party who reasonably believes that there will be a fundamental non-
performance by the other party may demand adequate assurance of due performance and may meanwhile
withhold its own performance. Where this assurance is not provided within a reasonable time the party
demanding it may terminate the contract.”
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383 See Stefan Vogenauer ed., Commentary on the UNIDROIT Principles of International Commercial
Contracts (PICC) 828-830 (2009).
384 See Robert Koch, supra note 373.
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385 See Robert Koch, supra note 373.
386 CISG-AC Opinion no 5, The buyer's right to avoid the contract in case of non-conforming goods or
documents 7 May 2005, Badenweiler (Germany).
387 See Robert Koch, supra note 75, at 318-319.
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38 PECL Article 9:301: “(1) A party may terminate the contract if the other party's non-performance is
fundamental.
(2) In the case of delay the aggrieved party may also terminate the contract under Article 8:106 (3).”
389 PECL Article 8:103: “A non-performance of an obligation is fundamental to the contract if:
(a)strict compliance with the obligation is of the essence of the contract; or
(b)the non-performance substantially deprives the aggrieved party of what it was entitled to expect
under the contract, unless the other party did not foresee and could not reasonably have foreseen that
result; or
(c)the non-performance is intentional and gives the aggrieved party reason to believe that it cannot
rely on the other party's future performance.”
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390 PECL Article 9:304: “Where prior to the time for performance by a party it is clear that there will be
a fundamental non-performance by it the other party may terminate the contract.”

391 PECL Article 8:105: “(1) A party who reasonably believes that there will be a fundamental non-
performance by the other party may demand adequate assurance of due performance and meanwhile may
withhold performance of its own obligations so long as such reasonable belief continues.

(2) Where this assurance is not provided within a reasonable time, the party demanding it may terminate
the contract if it still reasonably believes that there will be a fundamental non-performance by the other

party and gives notice of termination without delay.”
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392 PECL Article 9:302: “If the contract is to be performed in separate parts and in relation to a part to
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Gt
UNITED NATIONS CONVENTION
ON CONTRACTS FOR THE
INTERNATIONAL SALE OF GOODS
(1980)

THE STATES PARTIES TO THIS CONVENTION,

BEARING IN MIND the broad objectives in the resolutions adopted by the sixth
special session of the General Assembly of the United Nations on the establishment of
a New International Economic Order,

CONSIDERING that the development of international trade on the basis of equality
and mutual benefit is an important element in promoting friendly relations among States,
BEING OF THE OPINION that the adoption of uniform rules which govern contracts
for the international sale of goods and take into account the different social, economic
and legal systems would contribute to the removal of legal barriers in international trade
and promote the development of international trade,

HAVE AGREED as follows:

PART 1

SPHERE OF APPLICATION AND GENERAL PROVISIONS
Chapter 1
SPHERE OF APPLICATION

Article 1
(1) This Convention applies to contracts of sale of goods between parties whose places
of business are in different States:
(a) when the States are Contracting States; or
(b) when the rules of private international law lead to the application of the law of a
Contracting State.
(2) The fact that the parties have their places of business in different States is to be
disregarded whenever this fact does not appear either from the contract or from any
dealings between, or from information disclosed by, the parties at any time before or at

the conclusion of the contract.
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(3) Neither the nationality of the parties nor the civil or commercial character of the
parties or of the contract is to be taken into consideration in determining the application
of this Convention.

Article 2
This Convention does not apply to sales:
(a) of goods bought for personal, family or household use, unless the seller, at any time
before or at the conclusion of the contract, neither knew nor ought to have known that
the goods were bought for any such use;
(b) by auction,;
(c) on execution or otherwise by authority of law;
(d) of stocks, shares, investment securities, negotiable instruments or money;
(e) of ships, vessels, hovercraft or aircraft;
(f) of electricity.

Article 3
(1) Contracts for the supply of goods to be manufactured or produced are to be
considered sales unless the party who orders the goods undertakes to supply a
substantial part of the materials necessary for such manufacture or production.
(2) This Convention does not apply to contracts in which the preponderant part of the
obligations of the party who furnishes the goods consists in the supply of labour or other
services.

Article 4
This Convention governs only the formation of the contract of sale and the rights and
obligations of the seller and the buyer arising from such a contract. In particular, except
as otherwise expressly provided in this Convention, it is not concerned with:
(a) the validity of the contract or of any of its provisions or of any usage;
(b) the effect which the contract may have on the property in the goods sold.

Article 5
This Convention does not apply to the liability of the seller for death or personal injury
caused by the goods to any person.

Article 6
The parties may exclude the application of this Convention or, subject to article 12,
derogate from or vary the effect of any of its provisions.

Chapter 11
GENERAL PROVISIONS

Article 7
(1) In the interpretation of this Convention, regard is to be had to its international
character and to the need to promote uniformity in its application and the observance

of good faith in international trade.
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(2) Questions concerning matters governed by this Convention which are not expressly
settled in it are to be settled in conformity with the general principles on which it is
based or, in the absence of such principles, in conformity with the law applicable by
virtue of the rules of private international law.

Article 8
(1) For the purposes of this Convention statements made by and other conduct of a party
are to be interpreted according to his intent where the other party knew or could not
have been unaware what that intent was.
(2) If the preceding paragraph is not applicable, statements made by and other conduct
of a party are to be interpreted according to the understanding that a reasonable person
of the same kind as the other party would have had in the same circumstances.
(3) In determining the intent of a party or the understanding a reasonable person would
have had, due consideration is to be given to all relevant circumstances of the case
including the negotiations, any practices which the parties have established between
themselves, usages and any subsequent conduct of the parties.

Article 9
(1) The parties are bound by any usage to which they have agreed and by any practices
which they have established between themselves.
(2) The parties are considered, unless otherwise agreed, to have impliedly made
applicable to their contract or its formation a usage of which the parties knew or ought
to have known and which in international trade is widely known to, and regularly
observed by, parties to contracts of the type involved in the particular trade concerned.

Article 10
For the purposes of this Convention:
(a) if a party has more than one place of business, the place of business is that which
has the closest relationship to the contract and its performance, having regard to the
circumstances known to or contemplated by the parties at any time before or at the
conclusion of the contract;
(b) if a party does not have a place of business, reference is to be made to his habitual
residence.

Article 11
A contract of sale need not be concluded in or evidenced by writing and is not subject
to any other requirement as to form. It may be proved by any means, including
witnesses.

Article 12
Any provision of article 11, article 29 or Part II of this Convention that allows a contract
of sale or its modification or termination by agreement or any offer, acceptance or other

indication of intention to be made in any form other than in writing does not apply
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where any party has his place of business in a Contracting State which has made a
declaration under article 96 of this Convention. The parties may not derogate from or
vary the effect or this article.

Article 13

For the purposes of this Convention "writing" includes telegram and telex.

PART II

FORMATION OF THE CONTRACT

Article 14
(1) A proposal for concluding a contract addressed to one or more specific persons
constitutes an offer if it is sufficiently definite and indicates the intention of the offeror
to be bound in case of acceptance. A proposal is sufficiently definite if it indicates the
goods and expressly or implicitly fixes or makes provision for determining the quantity
and the price.
(2) A proposal other than one addressed to one or more specific persons is to be
considered merely as an invitation to make offers, unless the contrary is clearly
indicated by the person making the proposal.

Article 15
(1) An offer becomes effective when it reaches the offeree.
(2) An offer, even if it is irrevocable, may be withdrawn if the withdrawal reaches the
offeree before or at the same time as the offer.

Article 16
(1) Until a contract is concluded an offer may be revoked if the revocation reaches the
offeree before he has dispatched an acceptance.
(2) However, an offer cannot be revoked:
(a) if it indicates, whether by stating a fixed time for acceptance or otherwise, that it is
irrevocable; or
(b) if it was reasonable for the offeree to rely on the offer as being irrevocable and the
offeree has acted in reliance on the offer.

Article 17
An offer, even if it is irrevocable, is terminated when a rejection reaches the offeror.

Article 18
(1) A statement made by or other conduct of the offeree indicating assent to an offer is
an acceptance. Silence or inactivity does not in itself amount to acceptance.
(2) An acceptance of an offer becomes effective at the moment the indication of assent
reaches the offeror. An acceptance is not effective if the indication of assent does not
reach the offeror within the time he has fixed or, if no time is fixed, within a reasonable

time, due account being taken of the circumstances of the transaction, including the
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rapidity of the means of communication employed by the offeror. An oral offer must be
accepted immediately unless the circumstances indicate otherwise.
(3) However, if, by virtue of the offer or as a result of practices which the parties have
established between themselves or of usage, the offeree may indicate assent by
performing an act, such as one relating to the dispatch of the goods or payment of the
price, without notice to the offeror, the acceptance is effective at the moment the act is
performed, provided that the act is performed within the period of time laid down in the
preceding paragraph.

Article 19
(1) A reply to an offer which purports to be an acceptance but contains additions,
limitations or other modifications is a rejection of the offer and constitutes a counter-
offer.
(2) However, a reply to an offer which purports to be an acceptance but contains
additional or different terms which do not materially alter the terms of the offer
constitutes an acceptance, unless the offeror, without undue delay, objects orally to the
discrepancy or dispatches a notice to that effect. If he does not so object, the terms of
the contract are the terms of the offer with the modifications contained in the acceptance.
(3) Additional or different terms relating, among other things, to the price, payment,
quality and quantity of the goods, place and time of delivery, extent of one party's
liability to the other or the settlement of disputes are considered to alter the terms of the
offer materially.

Article 20
(1) A period of time for acceptance fixed by the offeror in a telegram or a letter begins
to run from the moment the telegram is handed in for dispatch or from the date shown
on the letter or, if no such date is shown, from the date shown on the envelope. A period
of time for acceptance fixed by the offeror by telephone, telex or other means of
instantaneous communication, begins to run from the moment that the offer reaches the
offeree.
(2) Official holidays or non-business days occurring during the period for acceptance
are included in calculating the period. However, if a notice of acceptance cannot be
delivered at the address of the offeror on the last day of the period because that day falls
on an official holiday or a non-business day at the place of business of the offeror, the
period is extended until the first business day which follows.

Article 21
(1) A late acceptance is nevertheless effective as an acceptance if without delay the
offeror orally so informs the offeree or dispatches a notice to that effect.
(2) If a letter or other writing containing a late acceptance shows that it has been sent

in such circumstances that if its transmission had been normal it would have reached
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the offeror in due time, the late acceptance is effective as an acceptance unless, without
delay, the offeror orally informs the offeree that he considers his offer as having lapsed
or dispatches a notice to that effect.

Article 22
An acceptance may be withdrawn if the withdrawal reaches the offeror before or at the
same time as the acceptance would have become effective.

Article 23
A contract is concluded at the moment when an acceptance of an offer becomes
effective in accordance with the provisions of this Convention.

Article 24
For the purposes of this Part of the Convention, an offer, declaration of acceptance or
any other indication of intention "reaches" the addressee when it is made orally to him
or delivered by any other means to him personally, to his place of business or mailing
address or, if he does not have a place of business or mailing address, to his habitual

residence.

PART III

SALE OF GOODS
Chapter 1
GENERAL PROVISIONS

Article 25
A breach of contract committed by one of the parties is fundamental if it results in such
detriment to the other party as substantially to deprive him of what he is entitled to
expect under the contract, unless the party in breach did not foresee and a reasonable
person of the same kind in the same circumstances would not have foreseen such a
result.

Article 26
A declaration of avoidance of the contract is effective only if made by notice to the
other party.

Article 27
Unless otherwise expressly provided in this Part of the Convention, if any notice,
request or other communication is given or made by a party in accordance with this Part
and by means appropriate in the circumstances, a delay or error in the transmission of
the communication or its failure to arrive does not deprive that party of the right to rely
on the communication.

Article 28
If, in accordance with the provisions of this Convention, one party is entitled to require

performance of any obligation by the other party, a court is not bound to enter a
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judgement for specific performance unless the court would do so under its own law in
respect of similar contracts of sale not governed by this Convention.

Article 29
(1) A contract may be modified or terminated by the mere agreement of the parties.
(2) A contract in writing which contains a provision requiring any modification or
termination by agreement to be in writing may not be otherwise modified or terminated
by agreement. However, a party may be precluded by his conduct from asserting such
a provision to the extent that the other party has relied on that conduct.

Chapter 11

OBLIGATIONS OF THE SELLER

Article 30
The seller must deliver the goods, hand over any documents relating to them and
transfer the property in the goods, as required by the contract and this Convention.
Section I. Delivery of the goods and handing over of documents

Article 31
If the seller is not bound to deliver the goods at any other particular place, his obligation
to deliver consists:
(a) if the contract of sale involves carriage of the goods - in handing the goods over to
the first carrier for transmission to the buyer;
(b) if, in cases not within the preceding subparagraph, the contract relates to specific
goods, or unidentified goods to be drawn from a specific stock or to be manufactured
or produced, and at the time of the conclusion of the contract the parties knew that the
goods were at, or were to be manufactured or produced at, a particular place - in placing
the goods at the buyer's disposal at that place;
(c) in other cases - in placing the goods at the buyer's disposal at the place where the
seller had his place of business at the time of the conclusion of the contract.

Article 32
(1) If the seller, in accordance with the contract or this Convention, hands the goods
over to a carrier and if the goods are not clearly identified to the contract by markings
on the goods, by shipping documents or otherwise, the seller must give the buyer notice
of the consignment specifying the goods.
(2) If the seller is bound to arrange for carriage of the goods, he must make such
contracts as are necessary for carriage to the place fixed by means of transportation
appropriate in the circumstances and according to the usual terms for such
transportation.
(3) If the seller is not bound to effect insurance in respect of the carriage of the goods,
he must, at the buyer's request, provide him with all available information necessary to

enable him to effect such insurance.
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Article 33
The seller must deliver the goods:
(a) if a date is fixed by or determinable from the contract, on that date;
(b) if a period of time is fixed by or determinable from the contract, at any time within
that period unless circumstances indicate that the buyer is to choose a date; or
(c) in any other case, within a reasonable time after the conclusion of the contract.

Article 34
If the seller is bound to hand over documents relating to the goods, he must hand them
over at the time and place and in the form required by the contract. If the seller has
handed over documents before that time, he may, up to that time, cure any lack of
conformity in the documents, if the exercise of this right does not cause the buyer
unreasonable inconvenience or unreasonable expense. However, the buyer retains any
right to claim damages as provided for in this Convention.
Section II. Conformity of the goods and third party claims

Article 35
(1) The seller must deliver goods which are of the quantity, quality and description
required by the contract and which are contained or packaged in the manner required
by the contract.
(2) Except where the parties have agreed otherwise, the goods do not conform with the
contract unless they:
(a) are fit for the purposes for which goods of the same description would ordinarily be
used;
(b) are fit for any particular purpose expressly or impliedly made known to the seller at
the time of the conclusion of the contract, except where the circumstances show that
the buyer did not rely, or that it was unreasonable for him to rely, on the seller's skill
and judgement;
(c) possess the qualities of goods which the seller has held out to the buyer as a sample
or model;
(d) are contained or packaged in the manner usual for such goods or, where there is no
such manner, in a manner adequate to preserve and protect the goods.
(3) The seller is not liable under subparagraphs (a) to (d) of the preceding paragraph for
any lack of conformity of the goods if at the time of the conclusion of the contract the
buyer knew or could not have been unaware of such lack of conformity.

Article 36
(1) The seller is liable in accordance with the contract and this Convention for any lack
of conformity which exists at the time when the risk passes to the buyer, even though
the lack of conformity becomes apparent only after that time.

(2) The seller is also liable for any lack of conformity which occurs after the time
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indicated in the preceding paragraph and which is due to a breach of any of his
obligations, including a breach of any guarantee that for a period of time the goods will
remain fit for their ordinary purpose or for some particular purpose or will retain
specified qualities or characteristics.

Article 37
If the seller has delivered goods before the date for delivery, he may, up to that date,
deliver any missing part or make up any deficiency in the quantity of the goods
delivered, or deliver goods in replacement of any non-conforming goods delivered or
remedy any lack of conformity in the goods delivered, provided that the exercise of this
right does not cause the buyer unreasonable inconvenience or unreasonable expense.
However, the buyer retains any right to claim damages as provided for in this
Convention.

Article 38
(1) The buyer must examine the goods, or cause them to be examined, within as short
a period as is practicable in the circumstances.
(2) If the contract involves carriage of the goods, examination may be deferred until
after the goods have arrived at their destination.
(3) If the goods are redirected in transit or redispatched by the buyer without a
reasonable opportunity for examination by him and at the time of the conclusion of the
contract the seller knew or ought to have known of the possibility of such redirection
or redispatch, examination may be deferred until after the goods have arrived at the new
destination.

Article 39
(1) The buyer loses the right to rely on a lack of conformity of the goods if he does not
give notice to the seller specifying the nature of the lack of conformity within a
reasonable time after he has discovered it or ought to have discovered it.
(2) In any event, the buyer loses the right to rely on a lack of conformity of the goods
if he does not give the seller notice thereof at the latest within a period of two years
from the date on which the goods were actually handed over to the buyer, unless this
time-limit is inconsistent with a contractual period of guarantee.

Article 40
The seller is not entitled to rely on the provisions of articles 38 and 39 if the lack of
conformity relates to facts of which he knew or could not have been unaware and which
he did not disclose to the buyer.

Article 41
The seller must deliver goods which are free from any right or claim of a third party,
unless the buyer agreed to take the goods subject to that right or claim. However, if

such right or claim is based on industrial property or other intellectual property, the
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seller's obligation is governed by article 42.
Article 42

(1) The seller must deliver goods which are free from any right or claim of a third party
based on industrial property or other intellectual property, of which at the time of the
conclusion of the contract the seller knew or could not have been unaware, provided
that the right or claim is based on industrial property or other intellectual property:

(a) under the law of the State where the goods will be resold or otherwise used, if it was
contemplated by the parties at the time of the conclusion of the contract that the goods

would be resold or otherwise used in that State; or

(b) in any other case, under the law of the State where the buyer has his place of business.
(2) The obligation of the seller under the preceding paragraph does not extend to cases
where:
(a) at the time of the conclusion of the contract the buyer knew or could not have been
unaware of the right or claim; or
(b) the right or claim results from the seller's compliance with technical drawings,
designs, formulae or other such specifications furnished by the buyer.

Article 43
(1) The buyer loses the right to rely on the provisions of article 41 or article 42 if he
does not give notice to the seller specifying the nature of the right or claim of the third
party within a reasonable time after he has become aware or ought to have become
aware of the right or claim.
(2) The seller is not entitled to rely on the provisions of the preceding paragraph if he
knew of the right or claim of the third party and the nature of it.

Article 44
Notwithstanding the provisions of paragraph (1) of article 39 and paragraph (1) of
article 43, the buyer may reduce the price in accordance with article 50 or claim
damages, except for loss of profit, if he has a reasonable excuse for his failure to give
the required notice.
Section III. Remedies for breach of contract by the seller

Article 45
(1) If the seller fails to perform any of his obligations under the contract or this
Convention, the buyer may:
(a) exercise the rights provided in articles 46 to 52;
(b) claim damages as provided in articles 74 to 77.
(2) The buyer is not deprived of any right he may have to claim damages by exercising
his right to other remedies.

(3) No period of grace may be granted to the seller by a court or arbitral tribunal when
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the buyer resorts to a remedy for breach of contract.

Article 46
(1) The buyer may require performance by the seller of his obligations unless the buyer
has resorted to a remedy which is inconsistent with this requirement.
(2) If the goods do not conform with the contract, the buyer may require delivery of
substitute goods only if the lack of conformity constitutes a fundamental breach of
contract and a request for substitute goods is made either in conjunction with notice
given under article 39 or within a reasonable time thereafter.
(3) If the goods do not conform with the contract, the buyer may require the seller to
remedy the lack of conformity by repair, unless this is unreasonable having regard to
all the circumstances. A request for repair must be made either in conjunction with
notice given under article 39 or within a reasonable time thereafter.

Article 47
(1) The buyer may fix an additional period of time of reasonable length for performance
by the seller of his obligations.
(2) Unless the buyer has received notice from the seller that he will not perform within
the period so fixed, the buyer may not, during that period, resort to any remedy for
breach of contract. However, the buyer is not deprived thereby of any right he may have
to claim damages for delay in performance.

Article 48
(1) Subject to article 49, the seller may, even after the date for delivery, remedy at his
own expense any failure to perform his obligations, if he can do so without
unreasonable delay and without causing the buyer unreasonable inconvenience or
uncertainty of reimbursement by the seller of expenses advanced by the buyer. However,
the buyer retains any right to claim damages as provided for in this Convention.
(2) If the seller requests the buyer to make known whether he will accept performance
and the buyer does not comply with the request within a reasonable time, the seller may
perform within the time indicated in his request. The buyer may not, during that period
of time, resort to any remedy which is inconsistent with performance by the seller.
(3) A notice by the seller that he will perform within a specified period of time is
assumed to include a request, under the preceding paragraph, that the buyer make
known his decision.
(4) A request or notice by the seller under paragraph (2) or (3) of this article is not
effective unless received by the buyer.

Article 49
(1) The buyer may declare the contract avoided:
(a) if the failure by the seller to perform any of his obligations under the contract or this

Convention amounts to a fundamental breach of contract; or
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(b) in case of non-delivery, if the seller does not deliver the goods within the additional
period of time fixed by the buyer in accordance with paragraph (1) of article 47 or
declares that he will not deliver within the period so fixed.
(2) However, in cases where the seller has delivered the goods, the buyer loses the right
to declare the contract avoided unless he does so:
(a) in respect of late delivery, within a reasonable time after he has become aware that
delivery has been made;
(b) in respect of any breach other than late delivery, within a reasonable time:
(1) after he knew or ought to have known of the breach;
(i1) after the expiration of any additional period of time fixed by the buyer in accordance
with paragraph (1) of article 47, or after the seller has declared that he will not perform
his obligations within such an additional period; or
(ii1) after the expiration of any additional period of time indicated by the seller in
accordance with paragraph (2) of article 48, or after the buyer has declared that he will
not accept performance.

Article 50
If the goods do not conform with the contract and whether or not the price has already
been paid, the buyer may reduce the price in the same proportion as the value that the
goods actually delivered had at the time of the delivery bears to the value that
conforming goods would have had at that time. However, if the seller remedies any
failure to perform his obligations in accordance with article 37 or article 48 or if the
buyer refuses to accept performance by the seller in accordance with those articles, the
buyer may not reduce the price.

Article 51
(1) If the seller delivers only a part of the goods or if only a part of the goods delivered
is in conformity with the contract, articles 46 to 50 apply in respect of the part which is
missing or which does not conform.
(2) The buyer may declare the contract avoided in its entirety only if the failure to make
delivery completely or in conformity with the contract amounts to a fundamental breach
of the contract.

Article 52
(1) If the seller delivers the goods before the date fixed, the buyer may take delivery or
refuse to take delivery.
(2) If the seller delivers a quantity of goods greater than that provided for in the contract,
the buyer may take delivery or refuse to take delivery of the excess quantity. If the buyer
takes delivery of all or part of the excess quantity, he must pay for it at the contract rate.

Chapter 111
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OBLIGATIONS OF THE BUYER

Article 53
The buyer must pay the price for the goods and take delivery of them as required by the
contract and this Convention.

Section I. Payment of the price

Article 54
The buyer's obligation to pay the price includes taking such steps and complying with
such formalities as may be required under the contract or any laws and regulations to
enable payment to be made.

Article 55
Where a contract has been validly concluded but does not expressly or implicitly fix or
make provision for determining the price, the parties are considered, in the absence of
any indication to the contrary, to have impliedly made reference to the price generally
charged at the time of the conclusion of the contract for such goods sold under
comparable circumstances in the trade concerned.

Article 56

If the price is fixed according to the weight of the goods, in case of doubt it is to be
determined by the net weight.

Article 57
(1) If the buyer is not bound to pay the price at any other particular place, he must pay
it to the seller:
(a) at the seller's place of business; or
(b) if the payment is to be made against the handing over of the goods or of documents,
at the place where the handing over takes place.

(2) The seller must bear any increases in the expenses incidental to payment which is
caused by a change in his place of business subsequent to the conclusion of the contract.
Article 58
(1) If the buyer is not bound to pay the price at any other specific time, he must pay it
when the seller places either the goods or documents controlling their disposition at the
buyer's disposal in accordance with the contract and this Convention. The seller may

make such payment a condition for handing over the goods or documents.

(2) If the contract involves carriage of the goods, the seller may dispatch the goods on
terms whereby the goods, or documents controlling their disposition, will not be handed
over to the buyer except against payment of the price.

(3) The buyer is not bound to pay the price until he has had an opportunity to examine
the goods, unless the procedures for delivery or payment agreed upon by the parties are

inconsistent with his having such an opportunity.
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Article 59
The buyer must pay the price on the date fixed by or determinable from the contract
and this Convention without the need for any request or compliance with any formality
on the part of the seller.
Section II. Taking delivery

Article 60
The buyer's obligation to take delivery consists:
(a) in doing all the acts which could reasonably be expected of him in order to enable
the seller to make delivery; and
(b) in taking over the goods.

Section I1I. Remedies for breach of contract by the buyer

Article 61
(1) If the buyer fails to perform any of his obligations under the contract or this
Convention, the seller may:
(a) exercise the rights provided in articles 62 to 65;
(b) claim damages as provided in articles 74 to 77.
(2) The seller is not deprived of any right he may have to claim damages by exercising
his right to other remedies.
(3) No period of grace may be granted to the buyer by a court or arbitral tribunal when
the seller resorts to a remedy for breach of contract.

Article 62
The seller may require the buyer to pay the price, take delivery or perform his other
obligations, unless the seller has resorted to a remedy which is inconsistent with this
requirement.

Article 63
(1) The seller may fix an additional period of time of reasonable length for performance
by the buyer of his obligations.
(2) Unless the seller has received notice from the buyer that he will not perform within
the period so fixed, the seller may not, during that period, resort to any remedy for
breach of contract. However, the seller is not deprived thereby of any right he may have
to claim damages for delay in performance.

Article 64
(1) The seller may declare the contract avoided:
(a) if the failure by the buyer to perform any of his obligations under the contract or this
Convention amounts to a fundamental breach of contract; or
(b) if the buyer does not, within the additional period of time fixed by the seller in
accordance with paragraph (1) of article 63, perform his obligation to pay the price or

take delivery of the goods, or if he declares that he will not do so within the period so
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fixed.
(2) However, in cases where the buyer has paid the price, the seller loses the right to
declare the contract avoided unless he does so:
(a) in respect of late performance by the buyer, before the seller has become aware that
performance has been rendered; or
(b) in respect of any breach other than late performance by the buyer, within a
reasonable time:
(1) after the seller knew or ought to have known of the breach; or
(i1) after the expiration of any additional period of time fixed by the seller in accordance
with paragraph (1) of article 63, or after the buyer has declared that he will not perform
his obligations within such an additional period.

Article 65
(1) If under the contract the buyer is to specify the form, measurement or other features
of the goods and he fails to make such specification either on the date agreed upon or
within a reasonable time after receipt of a request from the seller, the seller may, without
prejudice to any other rights he may have, make the specification himself in accordance

with the requirements of the buyer that may be known to him.

(2) If the seller makes the specification himself, he must inform the buyer of the details
thereof and must fix a reasonable time within which the buyer may make a different
specification. If, after receipt of such a communication, the buyer fails to do so within
the time so fixed, the specification made by the seller is binding.
Chapter 1V
PASSING OF RISK

Article 66
Loss of or damage to the goods after the risk has passed to the buyer does not discharge
him from his obligation to pay the price, unless the loss or damage is due to an act or
omission of the seller.

Article 67
(1) If the contract of sale involves carriage of the goods and the seller is not bound to
hand them over at a particular place, the risk passes to the buyer when the goods are
handed over to the first carrier for transmission to the buyer in accordance with the
contract of sale. If the seller is bound to hand the goods over to a carrier at a particular
place, the risk does not pass to the buyer until the goods are handed over to the carrier
at that place. The fact that the seller is authorized to retain documents controlling the
disposition of the goods does not affect the passage of the risk.
(2) Nevertheless, the risk does not pass to the buyer until the goods are clearly identified

to the contract, whether by markings on the goods, by shipping documents, by notice
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given to the buyer or otherwise.

Article 68
The risk in respect of goods sold in transit passes to the buyer from the time of the
conclusion of the contract. However, if the circumstances so indicate, the risk is
assumed by the buyer from the time the goods were handed over to the carrier who
issued the documents embodying the contract of carriage. Nevertheless, if at the time
of the conclusion of the contract of sale the seller knew or ought to have known that the
goods had been lost or damaged and did not disclose this to the buyer, the loss or
damage is at the risk of the seller.

Article 69
(1) In cases not within articles 67 and 68, the risk passes to the buyer when he takes
over the goods or, if he does not do so in due time, from the time when the goods are
placed at his disposal and he commits a breach of contract by failing to take delivery.
(2) However, if the buyer is bound to take over the goods at a place other than a place
of business of the seller, the risk passes when delivery is due and the buyer is aware of
the fact that the goods are placed at his disposal at that place.
(3) If the contract relates to goods not then identified, the goods are considered not to
be placed at the disposal of the buyer until they are clearly identified to the contract.

Article 70
If the seller has committed a fundamental breach of contract, articles 67, 68 and 69 do
not impair the remedies available to the buyer on account of the breach.

Chapter V

PROVISIONS COMMON TO THE OBLIGATIONS OF THE SELLER AND
OF THE BUYER
Section I. Anticipatory breach and instalment contracts

Article 71
(1) A party may suspend the performance of his obligations if, after the conclusion of
the contract, it becomes apparent that the other party will not perform a substantial part
of his obligations as a result of:
(a) a serious deficiency in his ability to perform or in his creditworthiness; or
(b) his conduct in preparing to perform or in performing the contract.
(2) If the seller has already dispatched the goods before the grounds described in the
preceding paragraph become evident, he may prevent the handing over of the goods to
the buyer even though the buyer holds a document which entitles him to obtain them.
The present paragraph relates only to the rights in the goods as between the buyer and
the seller.
(3) A party suspending performance, whether before or after dispatch of the goods, must

immediately give notice of the suspension to the other party and must continue with
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performance if the other party provides adequate assurance of his performance.

Article 72
(1) If prior to the date for performance of the contract it is clear that one of the parties
will commit a fundamental breach of contract, the other party may declare the contract
avoided.
(2) If time allows, the party intending to declare the contract avoided must give
reasonable notice to the other party in order to permit him to provide adequate assurance
of his performance.
(3) The requirements of the preceding paragraph do not apply if the other party has
declared that he will not perform his obligations.

Article 73
(1) In the case of a contract for delivery of goods by instalments, if the failure of one
party to perform any of his obligations in respect of any instalment constitutes a
fundamental breach of contract with respect to that instalment, the other party may
declare the contract avoided with respect to that instalment.
(2) If one party's failure to perform any of his obligations in respect of any instalment
gives the other party good grounds to conclude that a fundamental breach of contract
will occur with respect to future instalments, he may declare the contract avoided for
the future, provided that he does so within a reasonable time.
(3) A buyer who declares the contract avoided in respect of any delivery may, at the
same time, declare it avoided in respect of deliveries already made or of future
deliveries if, by reason of their interdependence, those deliveries could not be used for
the purpose contemplated by the parties at the time of the conclusion of the contract.

Section II. Damages

Article 74
Damages for breach of contract by one party consist of a sum equal to the loss, including
loss of profit, suffered by the other party as a consequence of the breach. Such damages
may not exceed the loss which the party in breach foresaw or ought to have foreseen at
the time of the conclusion of the contract, in the light of the facts and matters of which
he then knew or ought to have known, as a possible consequence of the breach of
contract.

Article 75
If the contract is avoided and if, in a reasonable manner and within a reasonable time
after avoidance, the buyer has bought goods in replacement or the seller has resold the
goods, the party claiming damages may recover the difference between the contract
price and the price in the substitute transaction as well as any further damages
recoverable under article 74.

Article 76
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(1) If the contract is avoided and there is a current price for the goods, the party claiming
damages may, if he has not made a purchase or resale under article 75, recover the
difference between the price fixed by the contract and the current price at the time of
avoidance as well as any further damages recoverable under article 74. If, however, the
party claiming damages has avoided the contract after taking over the goods, the current
price at the time of such taking over shall be applied instead of the current price at the
time of avoidance.
(2) For the purposes of the preceding paragraph, the current price is the price prevailing
at the place where delivery of the goods should have been made or, if there is no current
price at that place, the price at such other place as serves as a reasonable substitute,
making due allowance for differences in the cost of transporting the goods.

Article 77
A party who relies on a breach of contract must take such measures as are reasonable
in the circumstances to mitigate the loss, including loss of profit, resulting from the
breach. If he fails to take such measures, the party in breach may claim a reduction in
the damages in the amount by which the loss should have been mitigated.

Section III. Interest

Article 78
If a party fails to pay the price or any other sum that is in arrears, the other party is
entitled to interest on it, without prejudice to any claim for damages recoverable under
article 74.

Section I'V. Exemptions

Article 79
(1) A party is not liable for a failure to perform any of his obligations if he proves that
the failure was due to an impediment beyond his control and that he could not
reasonably be expected to have taken the impediment into account at the time of the
conclusion of the contract or to have avoided or overcome it or its consequences.
(2) If the party's failure is due to the failure by a third person whom he has engaged to
perform the whole or a part of the contract, that party is exempt from liability only if:
(a) he is exempt under the preceding paragraph; and
(b) the person whom he has so engaged would be so exempt if the provisions of that
paragraph were applied to him.
(3) The exemption provided by this article has effect for the period during which the
impediment exists.
(4) The party who fails to perform must give notice to the other party of the impediment
and its effect on his ability to perform. If the notice is not received by the other party
within a reasonable time after the party who fails to perform knew or ought to have

known of the impediment, he is liable for damages resulting from such non-receipt.
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(5) Nothing in this article prevents either party from exercising any right other than to
claim damages under this Convention.

Article 80
A party may not rely on a failure of the other party to perform, to the extent that such
failure was caused by the first party's act or omission.

Section V. Effects of avoidance

Article 81
(1) Avoidance of the contract releases both parties from their obligations under it,
subject to any damages which may be due. Avoidance does not affect any provision of
the contract for the settlement of disputes or any other provision of the contract
governing the rights and obligations of the parties consequent upon the avoidance of
the contract.
(2) A party who has performed the contract either wholly or in part may claim restitution
from the other party of whatever the first party has supplied or paid under the contract.
If both parties are bound to make restitution, they must do so concurrently.

Article 82
(1) The buyer loses the right to declare the contract avoided or to require the seller to
deliver substitute goods if it is impossible for him to make restitution of the goods
substantially in the condition in which he received them.
(2) The preceding paragraph does not apply:
(a) if the impossibility of making restitution of the goods or of making restitution of the
goods substantially in the condition in which the buyer received them is not due to his
act or omission;
(b) if the goods or part of the goods have perished or deteriorated as a result of the
examination provided for in article 38; or
(c) if the goods or part of the goods have been sold in the normal course of business or
have been consumed or transformed by the buyer in the course of normal use before he
discovered or ought to have discovered the lack of conformity.

Article 83
A buyer who has lost the right to declare the contract avoided or to require the seller to
deliver substitute goods in accordance with article 82 retains all other remedies under
the contract and this Convention.

Article 84
(1) If the seller is bound to refund the price, he must also pay interest on it, from the
date on which the price was paid.
(2) The buyer must account to the seller for all benefits which he has derived from the
goods or part of them:

(a) if he must make restitution of the goods or part of them; or
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(b) if it is impossible for him to make restitution of all or part of the goods or to make
restitution of all or part of the goods substantially in the condition in which he received
them, but he has nevertheless declared the contract avoided or required the seller to
deliver substitute goods.
Section VI. Preservation of the goods

Article 85
If the buyer is in delay in taking delivery of the goods or, where payment of the price
and delivery of the goods are to be made concurrently, if he fails to pay the price, and
the seller is either in possession of the goods or otherwise able to control their
disposition, the seller must take such steps as are reasonable in the circumstances to
preserve them. He is entitled to retain them until he has been reimbursed his reasonable
expenses by the buyer.

Article 86
(1) If the buyer has received the goods and intends to exercise any right under the
contract or this Convention to reject them, he must take such steps to preserve them as
are reasonable in the circumstances. He is entitled to retain them until he has been
reimbursed his reasonable expenses by the seller.
(2) If goods dispatched to the buyer have been placed at his disposal at their destination
and he exercises the right to reject them, he must take possession of them on behalf of
the seller, provided that this can be done without payment of the price and without
unreasonable inconvenience or unreasonable expense. This provision does not apply if
the seller or a person authorized to take charge of the goods on his behalf is present at
the destination. If the buyer takes possession of the goods under this paragraph, his
rights and obligations are governed by the preceding paragraph.

Article 87
A party who is bound to take steps to preserve the goods may deposit them in a
warehouse of a third person at the expense of the other party provided that the expense
incurred is not unreasonable.

Article 88
(1) A party who is bound to preserve the goods in accordance with article 85 or 86 may
sell them by any appropriate means if there has been an unreasonable delay by the other
party in taking possession of the goods or in taking them back or in paying the price or
the cost of preservation, provided that reasonable notice of the intention to sell has been
given to the other party.
(2) If the goods are subject to rapid deterioration or their preservation would involve
unreasonable expense, a party who is bound to preserve the goods in accordance with
article 85 or 86 must take reasonable measures to sell them. To the extent possible he

must give notice to the other party of his intention to sell.
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(3) A party selling the goods has the right to retain out of the proceeds of sale an amount
equal to the reasonable expenses of preserving the goods and of selling them. He must

account to the other party for the balance.

PART IV

FINAL PROVISIONS

Article 89
The Secretary-General of the United Nations is hereby designated as the depositary for
this Convention.

Article 90
This Convention does not prevail over any international agreement which has already
been or may be entered into and which contains provisions concerning the matters
governed by this Convention, provided that the parties have their places of business in
States parties to such agreement.

Article 91
(1) This Convention is open for signature at the concluding meeting of the United
Nations Conference on Contracts for the International Sale of Goods and will remain
open for signature by all States at the Headquarters of the United Nations, New York
until 30 September 1981.
(2) This Convention is subject to ratification, acceptance or approval by the signatory
States.
(3) This Convention is open for accession by all States which are not signatory States
as from the date it is open for signature.
(4) Instruments of ratification, acceptance, approval and accession are to be deposited
with the Secretary-General of the United Nations.

Article 92
(1) A Contracting State may declare at the time of signature, ratification, acceptance,
approval or accession that it will not be bound by Part II of this Convention or that it
will not be bound by Part III of this Convention.
(2) A Contracting State which makes a declaration in accordance with the preceding
paragraph in respect of Part II or Part III of this Convention is not to be considered a
Contracting State within paragraph (1) of article 1 of this Convention in respect of
matters governed by the Part to which the declaration applies.

Article 93
(1) If a Contracting State has two or more territorial units in which, according to its
constitution, different systems of law are applicable in relation to the matters dealt with
in this Convention, it may, at the time of signature, ratification, acceptance, approval or

accession, declare that this Convention is to extend to all its territorial units or only to
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one or more of them, and may amend its declaration by submitting another declaration
at any time.
(2) These declarations are to be notified to the depositary and are to state expressly the
territorial units to which the Convention extends.
(3) If, by virtue of a declaration under this article, this Convention extends to one or
more but not all of the territorial units of a Contracting State, and if the place of business
of a party is located in that State, this place of business, for the purposes of this
Convention, is considered not to be in a Contracting State, unless it is in a territorial
unit to which the Convention extends.
(4) If a Contracting State makes no declaration under paragraph (1) of this article, the
Convention is to extend to all territorial units of that State.

Article 94
(1) Two or more Contracting States which have the same or closely related legal rules
on matters governed by this Convention may at any time declare that the Convention is
not to apply to contracts of sale or to their formation where the parties have their places
of business in those States. Such declarations may be made jointly or by reciprocal
unilateral declarations.
(2) A Contracting State which has the same or closely related legal rules on matters
governed by this Convention as one or more non-Contracting States may at any time
declare that the Convention is not to apply to contracts of sale or to their formation
where the parties have their places of business in those States.
(3) If a State which is the object of a declaration under the preceding paragraph
subsequently becomes a Contracting State, the declaration made will, as from the date
on which the Convention enters into force in respect of the new Contracting State, have
the effect of a declaration made under paragraph (1), provided that the new Contracting
State joins in such declaration or makes a reciprocal unilateral declaration.

Article 95
Any State may declare at the time of the deposit of its instrument of ratification,
acceptance, approval or accession that it will not be bound by subparagraph (1)(b) of
article 1 of this Convention.

Article 96
A Contracting State whose legislation requires contracts of sale to be concluded in or
evidenced by writing may at any time make a declaration in accordance with article 12
that any provision of article 11, article 29, or Part II of this Convention, that allows a
contract of sale or its modification or termination by agreement or any offer, acceptance,
or other indication of intention to be made in any form other than in writing, does not
apply where any party has his place of business in that State.

Article 97
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(1) Declarations made under this Convention at the time of signature are subject to
confirmation upon ratification, acceptance or approval.
(2) Declarations and confirmations of declarations are to be in writing and be formally
notified to the depositary.
(3) A declaration takes effect simultaneously with the entry into force of this
Convention in respect of the State concerned. However, a declaration of which the
depositary receives formal notification after such entry into force takes effect on the
first day of the month following the expiration of six months after the date of its receipt
by the depositary. Reciprocal unilateral declarations under article 94 take effect on the
first day of the month following the expiration of six months after the receipt of the
latest declaration by the depositary.
(4) Any State which makes a declaration under this Convention may withdraw it at any
time by a formal notification in writing addressed to the depositary. Such withdrawal is
to take effect on the first day of the month following the expiration of six months after
the date of the receipt of the notification by the depositary.
(5) A withdrawal of a declaration made under article 94 renders inoperative, as from
the date on which the withdrawal takes effect, any reciprocal declaration made by
another State under that article.
Article 98
No reservations are permitted except those expressly authorized in this Convention.
Article 99
(1) This Convention enters into force, subject to the provisions of paragraph (6) of this
article, on the first day of the month following the expiration of twelve months after the
date of deposit of the tenth instrument of ratification, acceptance, approval or accession,
including an instrument which contains a declaration made under article 92.
(2) When a State ratifies, accepts, approves or accedes to this Convention after the
deposit of the tenth instrument of ratification, acceptance, approval or accession, this
Convention, with the exception of the Part excluded, enters into force in respect of that
State, subject to the provisions of paragraph (6) of this article, on the first day of the
month following the expiration of twelve months after the date of the deposit of its
instrument of ratification, acceptance, approval or accession.
(3) A State which ratifies, accepts, approves or accedes to this Convention and is a party
to either or both the Convention relating to a Uniform Law on the Formation of
Contracts for the International Sale of Goods done at The Hague on 1 July 1964 (1964
Hague Formation Convention) and the Convention relating to a Uniform Law on the
International Sale of Goods done at The Hague on 1 July 1964 (1964 Hague Sales
Convention) shall at the same time denounce, as the case may be, either or both the

1964 Hague Sales Convention and the 1964 Hague Formation Convention by notifying
194

doi:10.6342/NTU201704117



the Government of the Netherlands to that effect.
(4) A State party to the 1964 Hague Sales Convention which ratifies, accepts, approves
or accedes to the present Convention and declares or has declared under article 52 that
it will not be bound by Part II of this Convention shall at the time of ratification,
acceptance, approval or accession denounce the 1964 Hague Sales Convention by
notifying the Government of the Netherlands to that effect.
(5) A State party to the 1964 Hague Formation Convention which ratifies, accepts,
approves or accedes to the present Convention and declares or has declared under article
92 that it will not be bound by Part I1I of this Convention shall at the time of ratification,
acceptance, approval or accession denounce the 1964 Hague Formation Convention by
notifying the Government of the Netherlands to that effect.
(6) For the purpose of this article, ratifications, acceptances, approvals and accessions
in respect of this Convention by States parties to the 1964 Hague Formation Convention
or to the 1964 Hague Sales Convention shall not be effective until such denunciations
as may be required on the part of those States in respect of the latter two Conventions
have themselves become effective. The depositary of this Convention shall consult with
the Government of the Netherlands, as the depositary of the 1964 Conventions, so as to
ensure necessary co-ordination in this respect.

Article 100
(1) This Convention applies to the formation of a contract only when the proposal for
concluding the contract is made on or after the date when the Convention enters into
force in respect of the Contracting States referred to in subparagraph (1)(a) or the
Contracting State referred to in subparagraph (1)(b) of article 1.
(2) This Convention applies only to contracts concluded on or after the date when the
Convention enters into force in respect of the Contracting States referred to in
subparagraph (1)(a) or the Contracting State referred to in subparagraph (1)(b) of article
1.

Article 101
(1) A Contracting State may denounce this Convention, or Part II or Part III of the
Convention, by a formal notification in writing addressed to the depositary.
(2) The denunciation takes effect on the first day of the month following the expiration
of twelve months after the notification is received by the depositary. Where a longer
period for the denunciation to take effect is specified in the notification, the
denunciation takes effect upon the expiration of such longer period after the notification

is received by the depositary.

DONE at Vienna, this day of eleventh day of April, one thousand nine hundred and

eighty, in a single original, of which the Arabic, Chinese, English, French, Russian and
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Spanish texts are equally authentic.

IN WITNESS WHEREOF the undersigned plenipotentiaries, being duly authorized by

their respective Governments, have signed this Convention.
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