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Abstract

As the labor law changed rapidly, the true meaning of “basic wage” which prescribed
in Paragraph 1, Article 21 of Labor Standards Act of 1984 has become blurred and thus
disputes on its legitimacy and implementation are happening incessantly. Therefore,
this thesis purports to visit the constitutional basis and it connotation on the *“basic wage”
in Labor Standards Act.

To institute and enforce the minimum wage stipulations for the labor protection, this
thesis concludes that there are three regulatory models in view of comparative
constitution law: first, the minimum wage as statutory policy in the United States
(policy-model); second, as the constitutional right in many post-communist countries
in East-Central Europe (right-model); and the last as the practice of “Sozialstaatsprinzip”
in Germany (value-model). This thesis proffers that the constitutional basis of “basic
wage” in Labor Standard Act is akin to German model as of its system design and
realization, since “the Principles of People's Livelihood” as the important constitutional
value, also as the fulfillment of the Right of Working in Article 15, and “to Enact Laws
for Labor Protection” in Paragraph 1, Article 153 of the Constitution have formed, a
“value-model”, as revealed in the existing Constitution in Taiwan.

For the purpose that the “basic wage” legislative designs will be able to achieve the
aims to protect the workers in satisfactory extent which is the constitutional endowment
with its connotation, it is undoubtedly a broader space should be offered to the
legislative branch for legislative discretion. However, with the “Act to Implement the
International Covenant on Civil and Political Rights and the International Covenant on
Economic, Social and Cultural Rights” promulgated in 2009, the normative effects of
the International Covenant on Economic, Social and Cultural Rights (hereinafter
referred to as ICESCR) must be observed. This thesis suggests that Article 7(a)(ii) in
ICESCR shall be interpreted as “basic wage”. That is to say, “basic wage” must achieve
the goal of bringing up “a decent living for themselves (workers) and their families in
accordance with the provisions of the present Covenant”. Thus, “basic wage” that
provides a decent living must be determined by reference to outside factors such as the
cost of living and other prevailing economic and social conditions.

Lastly, this thesis suggests that it is necessary to correct the phrase “basic wage” for
“minimum wage”. Moreover, the Labor Standards Act shall be amended or

iii
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alternatively to enact an independent “Minimum Wage Act” conforming the
“Gesetzesvorbehalt”. While the “basic wage” being subject to the judicial review, a
standard of “Rational Basis Scrutiny with Bite” is recommended for means-end
scrutiny. Besides implementing the principle of proportionality on the restriction of the
Right of Property in Article 15 of the Constitution, the Constitutional Court must also
examine rationality of the “basic wage” adjustment.

Keywords:

“Basic Wage” prescribed in the Labor Standards Act; minimum wage; the right of
working; fundamental nation policies; International Covenant on Economic, Social and
Cultural Rights; ICESCR; social rights; the Labor Standards Act.
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( Committee of Experts on the Application of Conventions and Recommendations )
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92 Minimum wage may be understood as “the minimum sum payable to a worker for work performed or
services rendered, within a given period, whether calculated on the basis of time or output, which may
not be reduced either by individual or collective agreement, which is guaranteed by law and which may
be fixed in such a way as to cover the minimum needs of the worker and his or her family, in the light of
national economic and social conditions.” See Report of the Committee of Experts on the Application of
Conventions and Recommendations (Articles 19, 22 and 35 of the Constitution), Definitions, objectives
and cope of the standards, and the binding force of minimum wages, in MINIMUM WAGES: WAGE-FIXING
MACHINERY APPLICATION AND SUPERVISION 13. (International Labour Office ed., 1992); see also
International Labour Conference, Definitions and objectives of the minimum wage standards, in
MINIMUM WAGE SYSTEMS 19. (International Labour Office ed., 2014).
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4tk (family structure ) ~ T4k (industrialization ) ~ ¥t &R @E 4 ( mobility )
Bt & A PEE (social inequalities ) % 2451~ M 8 BAELET - 230 /ot &l
BIONH & 2 PEAS A TR [E] o MR 3 2 Sy PRIR A 2 R T A - H AP ELASRSS
RATE S EmE - MR —EHEFIEZR (Welfare State) oA 1852 #ilasE
BT -

P ER A REFI BRI — S MRS S IR A IO KR » I — B R R st
FTEEENE 2 - Bl > ERERITA L E -y B R b - H
Sl B 2 R A SR B T BB - TR P I AR IR A e - 1S SR A AT R B
1~ ZEBATETEFRG M ER L EE R - #2 " A (constitutionalize ) |
MR B IRER 2 ARAEBRFE RGN 2 TR (positive
rights) | SEIUNTSTORK < &2 » 5 th S0 S BRI SR AE 1 FAiTRE il R hi el 4 *° -

AN PRI E ML FTHELNE NI FT2ZIFEFEM L LT A RIAFRE
1930 £ A o A sw FrERR ’“'%“Eié—‘—’fi&f&&l oo

11 See Gerhard Casper, Changing Concepts of Constitutionalism: 18th to 20th Century, 1989 Sup. CT.
Rev. 311, 326 (1989).

12 13541 ® #_(Wohlfahrtsstaat, Welfare State ) | #£4 & 5% 3 />t 19 £ & 4L > d G27% F 48
FELAGEEIA ke B2 RAN - FRRAT FEF 123 R [ F Ry s s L2
% B - See Reuven S. Avi-Yonah, Globalization, Tax Competition, and the Fiscal Crisis of the Welfare
State, 113 HARV. L. REV. 1573, 1632 (2000). % 2 3%F 5z ~ k2 (2015) > (AL § 2 2 5Ait ¢
RB) SR EZEMERRKEE (%) > (AAgE) "ES5 ;AR

BEXPRE EE s 1910 AR RIB R HAAE D AR Gieh e #Fu%”‘% 2 SR 2N 7
;zi'yﬁii,“tiﬂ » 3B H AL € 12 A M 2R 2o 1345 Ernst Rudolf Huber 2 3= » ®35 &2 1 F .;ﬁ )
B- BIPHERLEZAER RRIHEE P H BT A 0B BRI oA EEARIRE LT 224
ekt B R RNEM *»L;mza;& EH o RImE2 R B AHR R A RIS
tL—IE—',,aii'J?ﬁ—:'iﬂ'ﬁ‘%*ﬁ’w RS asﬁlﬁ’viﬁi’ RN I S
CRLRI R éﬁi%%é:’i—fﬁ%ﬁ»t“;‘%éiéffﬁffif’tLlf‘i’%[é?]%Zié%éé%é?fﬁii“v‘ﬂq’ Ié?]
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s 5 B 2 45 1 SR AR TR BIOM 8 B R RO A FE I U AL A Bt & SR 2 A
REIE - SERRVERIS CHGEE - BN S - HEZSORMEANES TR 2458
HMWE » FEERRER A E T SRR (negative rights) | *

EFFE LR (1861-1865) 1% » [E4EEHEE KL (The Reconstruction
Era) ~ §E4&H5(t (The Gilded Age ) Ei#EHE(t, (The Progressive Era) - fFi2E%
S NIREHIHIE > B Pa S R SRES HEEESE - oK ~ /A RS B R
EESIVRFENE > UIGER - RAMEE B HBUE TS AT AR - thZ]

"EEE ) BREIINAT PR ERYEE S ~ SG FHANTE N EOREE - PAPG RS HoEe 1]
15 - 28I BRI ER A DGR R BISIEIH RS - BIEEE IR AT -
AR - QIR SEE N B &8 25 PG 7 B EH 4O ) o e LR TR A SR » S L
FERCH KA (The Great Depression ) BFRATIHEIEE & > AEFIS ~ EENIEIA
e HEEE o By TR Ay » B B E 2 BT - AP IR R o AR
LUt EH2 Bl - MR RR SR IE L B A BB B K B a8 e < 1 A1) 2 R A 3K
& - BT KAVENNME - fE 08 EIERE I &UR & REF] (the economic and social
rights) - BIffraE L& (social rights) -

B~ mEEETR K E Ol (AR R HIEELEEFR K RS
—[OFE - GEFEEE A ERARER LS ER s BB R HEW A EE
BUR R R O S R B M EBUN B RIS AT - 7o
AILAEEER » TR SRR EBEE T » PR T EBE AR (T Y
i) 25 14 2 P ReEFRsX (Equal Protection Clause) - BB fIFHE
Je ~ [EINFH B2 SR 2 SRS 5 % - 55 14 RIERZ IEE TRk (Due

Fou B Taibg B3 LA ELRET 2R - 222354 (2010) » (ER=I/HE A AEL
S A AR E B 1918-1933) o (= x2HE) - 19# - F 8~ 16-17 -

14 See David P. Currie, Positive and Negative Constitutional Rights, 53 U. CHI. L. REV. 864, 864 (1986).
15 See PAUL M. KENNY, THE RISE AND FALL OF THE GREAT POWERS 242-246 (2nd ed. 1988).
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Process Clause) WrT/3RH - FiT Il 4 Pl @ LA @RS HIIE R4S
5 REHES THRE ¥ -

B REIENPRROE AR T RPTIE R T R ATE ~ &7 i Blgs PRI fIRE - — -
LA - HINan &t s T OB E RIS G aETE - Hi%  BIgHE (New
Deal ) B fA & K S &OBIREUTIRAZE - SEIFLEUN & 2 S B i - 2o
ATLLEE IR » BRI e~ BREESE R Hk A% - AL R 5 EE]
B2 OIESE BRI F R Al A B EE M IR E 127 (substantive due process )
g hl AR G HIgRIZRERE IEESE 1 (R 8 TH N MR
ORI ~ BN B 2 B HIRE ST (interstate commerce power ) #i[& - &/ 4
SEEZGEN -

Ny

Fo% pd I IRAFERIZFHpA

AR By IR Ry R B EE SO FRE A B R M (R H AT B Z (B EPRE -
SMAEARBUFE S ER EERALATEE T - BUFHE ARG REA - e R E
PR SCAS ~ (RAGHIR S 2 BRER » 175 180 il 4 BALPRE S 5 5% B N DA g
BAERR. - A i (R DB B ZARBIRETIA(E > RIS BLNBUR Z RE DR AR By
] > JERRNEEE L -

SN

%

3 o 185 IR U N

PG B S AR ERE TENS - FHHEGHE )& B RIS - N
AR B i (K T | ST e B S - BME T [EE - R R (55 T
558 - AHER S T B > EHESEEE - TIERCRAVE - REIIHVERSS
B FARFES T AR - SO Iavs ot - R BRG] E Rl T
& - prIERH T HEEERN > AT EREUEENE  EEEAEHARE

6 2 mFEHTEHRS 1405 Fﬂwwaﬁﬁ,w«;@h LHF 2 A LEREH R
2K og@gHme N> A EFTANFH T ERNSONHESBAELZE ,«%+J_:5%/ff—%z
BREarA &2 2346 - pd AMA T2 FFEFHRP IR éi_-l:!;nﬁ’—pﬁ # 1] -
Qﬁi[&]%«z*ﬁsﬁ“ 2T e ERY FALE S PP o

17 See Casper, supra note 11, at 328.

48
d0i:10.6342/NTU201800242



ks T EH ) AESET o H S SRR R IRRCE 13 FRATAEEAE
1z Tigiast o EMEE BA R EHRILE 2 RER - DIBHAEIRAE *° -

RIS TENE R SRS ~ PRE R iR DARRSE - BIAISRIIREES 18 R4
Fyledb 7 INRR SR ILE T 2 S ° - HAE HVHET Rk T IRIE ) &&= e
PREARTI3E 2 B 2 fR I — BN A AN AR B AR S E( - [H
FHA HHEREEZE (Freedmen's Bureau bills) ~ 1866 FEEf#)A£2E (Civil Rights
Act of 1866 ) JRA&YIMEGRF ~ REEILERE - —MmE @ MRS 13 =
SRR ¢ — ~ SRFRECRFT AT « BEGIEZENAR P EIRE » — - Rl
HEY > BT EEEERE T UER - 2R IGEHE -

PRI - BRI REERRES 13 RS HED RpR el TR ) BA(R - REEA R TREE
2B Refetix ~ A0S PN RSB (2 BT s —— B S M R 5
(Radical Republicans) $&18.2 H B8 ~ 25 THG « BER(RST TORERRT
SEBE 2 o HEEWLL - B RS AR — AR EER G 13 0%
TEREAEBS BIEE 2 R 2 MR TEFTAE GRS T R-RIEPR
RE 2 [HRE o fEIEARES > QIS TRIEG R ATEAAE Z Wl - A S R

BoariEay 13 1odpd  TERBP SBERFERBLP > 3G REFIR S Y
B2 fee  FR A AL Y 0 AU BRI I AFF S rE i ERA S
Y32 LT B A EREFME TR R R EBMAEEY 13155 258 1 TRE

I S LA

19 See RICHARD H. FALLON, JR., THE DYNAMIC CONSTITUTION 8 (2004).

NV ERprEIref T4 444 T% (allmenarecreatedequal) | > a4 F e E s RHA
A I3 EHR I m > E R E S B AR B & - Seeid. at 109.

2l See G. Sidney Buchanan, The Quest for Freedom: A Legal History of the Thirteenth Amendment, 12
Hous.L.REV.1,21-23(1974). ¥ shen s T T S g WA EHS 1459 L 5 &y P i
MR ERMAESY 13 iFL g SRIIEETT AR NEF AR MRS 14 iF2 T
R iE 24 B 2 o See LeaS. VanderVelde, Labor Vision of the Thirteenth Amendment, 138 U. Pa.
L. Rev. 437 note2 (1989).

22 See id. at 438-439.

BREYRAT S 13 52 £ & 22 150§ Ar (2 41(debt servitude ) 5 3% - See Bailey v. Alabama,

219 U.S. 219 (1910)., Taylor v. Georgia, 315 U.S. 25 (1942). H is » Bi2R i § 2 Fa g3t 348 15 3¢ 13
FEES LR AR A B R WA )R - L% F § A d 0 Seelonesv. Alfred H.
Mayer Co., 392 U.S. 409 (1968)., Runyon v. McCrary, 427 U.S. 160 (1976). 3§ 4% if % % 13 % 7~ iT 3
B ¢ 412 1964 & % g2 k2 &2 A# > See Patterson v. McLean Credit Union, 491 U.S. 164 (1989).
B >+ Bailey % & Jones 2348 iE 40 % 13 152 B 5% > % L Lawrence M. Friedman (¥ ) - £ #&%
(#) (2005) » (= tH & FRi2E¢ ) F 126-127;326-328 > &+ 1 F % -
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SRIHZOIRAE ~ BEAANS " 0GE - I LR EAER Y - ASGERAGRILA
Je LA Rl oy T2 8 s OB S5 BN IRHBRIR 2 VAR - /LA BRI REat My
B T MRS 13 R G R (R &E Z AR HIRES] -

- s kE > R ARALIGE R E REZ 1%#@

A LRIl > EIAR IR 13 R R R B A TR S B iR Z AAE I RE
AL - & K Bl R B A Elae 5 LR REEE 2R - B A EEBA R HEE
SR - [EREENE » B VB BUF LS - FRILE ~ IREA AL 2
FHEG W EFRSINBUR - BE b £y - SIRENBEREE EBR %
FINENF BITRE - S s A i i RS g IR S e 5
EE I REESEIN SN ERE 2 T -

U

B R BEEGSNNEBUET RYEERAN LT ERER - B BT
5 BEEATH AT ERAREERE AR R ERE o B
P BRI = M — Rz BN E R E RS H e s EFA B
FLEIN R4 B N SRR ~ Ze BB s EHEESIRN 2 IDESRE » 15
HGRIBNE SR 2 ATIEEE *° - 16 BREFTITAE Z B ¢ e & INBUNET 2

55 L2 AR5 R - BEORE NRZFEI BN - SiEE F A fiRK

5 14 FRIEER PR RE . T B %

24 See DAVID RORER & CHARLES E ESTABROOK, AMERICAN INTERSTATE LAW 328 (1893).
% See id. at 329.
PHEIFREZFLRFPRL > APTUFRAL ARG R S LR T Uk
fTJ EEE S EN %%J’zfa—fii’ﬁ g USRS o eI T o B R
’é%ﬁ%« erlfld B RAILIRL L PEE R EL IR R R iR AL
ﬁﬂf Bpd o MALIRECAFHIARF IFFR AR E KRNI oBAFEE H 0
1971 # - ##9 3 ~LJ€I'Z SR E VB F A4 e Hisz D42 % (theBillof Rights) | 3 4 #f
4 o See FALLON,supra note 20,at7. fBAITFEF > FE AT - FD F L EATESIRIEE T &
éd%%»ﬂaﬁﬁéfiiﬁtﬁ&fﬁﬁ;\?ﬁ%&fAﬁ%ﬂ#@#Aw7ﬁgﬁﬂi
%‘q’ R oo Tl;'j ) B3 2 forﬁ ER | Y %ﬁ]fzf‘]‘p TP M1 B T L2 4 =33 il”" ’K% K 2:‘5\;}-%$;'J%§
AL R *m;ma TR €5 £ R RPN = NS MERERRIES ST
AR A AR ML LB AR ERF S ¥ LA T g AR R, Y
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FHE AR Z 9 J 24 1 02 Lochner % 5 # % &

TEEF2FP iRk (Due Process Clause ) S7E{RIE N\ R 4y ~ B HEGTEE ?7 -
{EHARTABIZRAE )) 2 B RPN G2 (arbitrary and unreasonable ) {23 %% - FEIEE
R iR - Bt Ao @y B T A2 Fp e E R (Procedural Due
Process) |, Bl M E'EM:TF&EF2/% (Substantive Due Process) | —3% 2° o HiiE 4
IR, HB AR 42dn ~ B B ZE BT RTERR r 2 AR 2= IR
IR FHEAN R A an ~ HHEE - HEBEST ) - a8 2 BEEHE

E

s [ EE EIEERR ) S SARKE » Lochner JE iR 28 o
Lochner Z& F 23R Fy - 4R&YINZFEAST MU SRS E — H A AT/ N ~ B2

AT A BAcP R T2 TEMIFT 2 RATERPAAL T FRAERFRZ TP
d 5 9
7o g4 %#&H**%JI FRAZFHOR fwﬁ ¥ E 5 mANEF AL %2 A s(ruleoflaw) |
1%' HJ,\. LB FEREEAES T ME T S LK ”Mfl* » + &% (MagnaCarta) % 5 %8 - i
¥ AEAZ LBk H e > See generally THOMAS E. SULLIVAN & TONI M. MASSARO, THE
ARC OF DUE PROCESS IN AMERICAN CONSTITUTIONAL LAW 1-37 (2013). 348 if3x % 5 Edp ra
A BAEEFRERAMNEEA S D S A PR PR ESRY M4EF 18T
AAEFREIFEERERERALE LAY S pd A o Jiﬁfuoi‘gﬁ@“ﬁ,’iﬁﬁéﬁ 5:’%%%1
R I RFC R BATIEAR S 14 TER) A & YR £ 518 & # R R (the Incorporation Doctrine ) 2
1‘ B o #-RIDR TGRS LB R A oA LR T S B B R
Fo g fehiEs, -
B 20834 % (2005) > (hgE 2P ERAEER) > A E (FrcfeRhiz®h) » 2% F 169-
170> 44 @ AR o ,T*“dueprocess”" TOARPFIAYHTIFEERRAE ) > AxEREN TR
Tﬁﬁing?—7 cHRFIAMN - kR X a T2 Y HR KR E ¢—#ﬂ/7’}"1?\£'\?}‘m/2‘/r'}§'ﬁ]
(ruleof law) ; = ® = éﬁiﬁ» EREFFEREN PRI ENHAREPEES
MPEARFAGFIEHE IR P F TR - L B PR SR Rl N S
*#—-» L’/E‘FEE.F]
BDEF I FRAERZEETRTEIDEMR (K AR ESRY 146E) T B mRAF 2
Fo¥t 42 5.4, 1% &0 (the Privileges or Immunltles Clause) | #B-ig-r % 3‘; . 'éi? iR
2 fEREEN R AR o - B R ERMAMEFZREE A NES ) 2§ AHG Y REE
o RIRF MW AR T 5 - i o See FALLON, supra note 20, at 78-81. 4-¥+43 22 35 4. 15 20 2.
£ & %|;4+ See Slaughter-House Cases, 83 U.S. 36 (1873).
0 g4z (2005) > M 295 F 170 o
% See Lochner v. New York, 198 U.S. 45 (1905). § it & #25 2. 75 =5 ~ j7 FFF 438 » B 205 F
FRRA R L 0 &5 Munnv. lllinois, 94 U.S. 113 (1877). ¥ R g 4 54k % 14 ix 2 M (2 fde
NS ﬁi%*%@%ﬁl;ﬁ*¢i43’%mmﬁi;%g% R A E B

PRELRL BN LEBENR R FELARLEEF L F AR (R FRGERLGR
A mua“w AR AR g R TR LR en s R
F1EE AL WA e i LT A AR R A RF SRS A 0 F R

B k2 ‘vP»P“ F LR (1999) > <ZU7I)§J§E'1’T‘& B fmm i iz i gl iR
B 2R B % ;= I Lochner v. New York £ Goldbergv. Kelly 245 &) » (B2 3) 129 % 3% »
F 1630 FlRt - F AR BMME R 2R TR G AARFR LV 222 R T LM See
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— R NGF RS TREE - R EREANRZEEE WIS 14 G
frifEz T 22y H (freedomofcontract) | ? AT AR - EREMEHEINE
iz~ HIEA—ERH] - H3E A RS RUEM -« [EFEdENE (to conserve
the morals, the health or the safety of the people) - #2495 B[R] » tfEH
TAIE—E/Y %« 28 > 2 FHE 2 s LIRS WIE R LR EMim4E - 78
RET  ZHERT Ry EETT 2 L E HIER € > - 181 B2 0
iy e LI IR BRI FE =TS T (E & E - A e IS RIRHI ARG E Bz &8

HEIM R FRUE E 55 e 7 2 FH 2 A G A2 HRERHI(unreasonable,
unnecessary and arbitrary interference ) » HHEAEE A HERL 3 - Lochner Z27 Fir L
SR E Tk BT SBERNEERAFHE Z T H BRI % HFEH

-

Mugler v. Kansas, 123 U.S. 623 (1887). 7 Fi+ & 4 5 % B4 5 © T & > See Allgeyer v.
Louisiana, 165 U.S.578 (1897). % Mugler % &2 Allgeyer % ¢ » 357 L2t &g d | e
# o Lochner % % F it 54258 &2 £ & 14 f2£ Y #1890 # 1 1930 & /& > 7
MEFERUEFRERLFARARG] AR EAELR 22 HBIFLIETE 2 TR
pEdp (theLochnerEra) | o 4 )iz s pidy 2o £ & 2];4-0] 5 West Coast Hotel % » See West Coast
Hotel Co. v. Parrish, 300 U.S. 379 (1937).
32 See id. at 56.
8 72 oPeckham 2 F A ¥z A LFAHE LR TILT Z ERE2L = xi"jpc%](a
oA X 2 RN EAL) 0 DR IR A Ui RRZgpd 227 50 fg_
] 5"?%*%’+1‘§4ﬁ %%Efl'% Wiz PRt L2idm o LR T Bl ié’*—’“‘ Eli
[ R < A N RS I Sl S F (ol e e e £ s I s A ww\ii% o - FrEaw 4
FER O FHVE 4'#‘3 TRIEEAEREE 2 Fpt o g T *i’f%”—’—‘iﬁ'ﬁﬁu 21 P #'
FEEFEE AT FL_ R ot AR 2R > AR BEE N FTED A
fae AN BF1 - A 1iFL @A - L)L B EMB R F 2 2 KA *%
FEAF AL RIRFNERPRE S PPA o T 2 w2 B2 joik o b E %A
B B R RS S B L - H R AL R 2k P e i 2 %o iR ke
FrgE 2 = p 'rfﬂ\ﬁ/i P AT RE R A G 'E\‘E'L Bad il ygite AL ALNIRAT 2
ARBEALRFRZ BB F ISP R FAAKT T RRE A AR BEY Mf'f;t
Bosm b b otigla g e 2 {é&;,j’«,—‘fl#ﬁ_,&;g_ﬁil&i’t-’ﬁﬁ’ BERE A Ao E o B A B Y
e A B @ ¢+§mt§]—§\z LY Lt TP Al iBE AT T2 Ak gju_“g_;;g
IREY CUPFEREF LT R R 22 RELE T REINE T HNE S
f”(]o@’kg\jﬂ,{}\;\ﬁl-h_‘ﬁ—,] L:{——*? = E 4 —ﬁ;\iﬁﬁ’vi‘fj\‘% 14,, “’TIS—P.W.\* JF‘
d #7358 a2 S kR LerE A o Seeid. at 57-64., FALLON, supra note 20, at 82-
83. Cass R. Sunstein, Naked Preferences and the Constitution, 84 CoLuM. L. REv. 1689, 1697(1984).
B>t Lochner &z 2538 £ A%~ & (%) (2001) » (Z WA G 2 g i 283y
- $B) - F 264-268 5 F A Pl o
34 See id. at 45-47.
% See Cass R. Sunstein, Lochner's Legacy, 87 CoLum L. REv. 873, 877-878 (1987). % #k i, Lip o
@%kﬁﬁbﬁ%a— G Py it ARy > Fig B3I 4y 4'“? e AR L N )
ﬂ&éa‘é P F1ibeg~g pE  F MR 2 VB EAEIRBELZFE PRI ERS 7
FeEAZ HE9pd 2 42& - Seeid. at 59. Harlan <2 F 2 £ 2 % B & 2% (White = ;= F
B Day *EFAer )RGRE ¢ FAAEKR FETANF TR 1 ARRP P HR-PE

—

o

‘VJ,
0¥
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KE FEREFHERZ EERRFHRN BEEG AR EGHE M 2 FH A E
ZHERE % o [F0G > JIERAFTIHSURIE 2 HEH > ZE S g IG5 [0
/fgi j‘%\ 37

/\IZI

Z BRI FETF G4 0 Adkins v. Childrens Hospital %

P

Lochner ZE i —&15= ~ 422 HE (BEEMRST) Zamil gt Mk -
HERTBE IR Ry 1L > BRI AR H B E R IR E R I — T &k EAYRILL (green
pastel redness ) | > F A 38 SV E A0E{L Lochner 2227 88t €& 1% »
DRI R IE & AR PRk s 3 - {8 Adkins v. Childrens Hospital 28 5 #25 H
TE RIS - A S aHethorfrE —TARE 2 T B TR TE 2 BFL
5 REE N RZR R S (RATIRIE 2 3249 B Hi s 0 « B a = Al
Ry BORIE FREERTE S TENAMHERREE &R T ERAE Z B - P ERE
HUg FMET 25 T2 Tl (subsidy) | QISR H & RyiEttys 8 ss TREIEE

A+ ] oo et 2 HOGE R T gl B 4 o deo gt R AR N s 2 A
fe 4 ood gt EI%;;% ﬁé,ﬁ %:3:‘-%4 7@ qya@ See id. at 68 74 (Harlan M. J., dissenting).
¥ Hhgdpdo MRS ; TR AR R T D AR INECB PR IT L AR

i&fﬁu’?%‘l@ AR E FRREFZFEEE 2 E2 G Ip o 2R DA - T AR
BiEX D mias mhr Hrskgdpd 2 #mﬁﬂh ;' Fm:@fé RN EE W BENEY : S
FE- ARG Z CFIRA R RS VD R ARR EAT R - BRI AR U
"L Fe 7 5 See ROBIN WEST, PROGRESSIVE CONSTITUTIONALISM 136 (1994).
% Holmes + 2 F RI32% > S8 2 - B~ & § LR QAT AH F AR S
FIFCR S R R AL AY ) SRAGATRLAIAS A AT A PR e AAKRY o FRER g LY
;g%-’ HHe A Bk Hpd ~pd =y FTAFE®E, Lis L & ‘Lm\—)ﬁfjmmqjﬁ J»f#_mr
:,k a4 AT E o Holmes 2 Fini GlE 4loe R BB AT 2t A X~ 2 2 9nf
VER 0o ZEd BEREF ER kv § o Seeid. at 75-76 (Holmes J., dissenting)., FALLON, supra note
20, at 84, wHME LMl T AL FRAHarlan * 2 P AiE2 A R L AF Y - Seeid. at
69 (Holmes J., dissenting).
% Ely 2 kiﬁﬁvi—ﬁ% 14 |'$LJ_$7fi)$x'ﬁ J_%:J#;]”Fj’g}@:; T2 h | o FErEY
AR Ak TS d afs e (225 F L% F - See JOHN ELY, DEMOCRACY AND DISTRUST 18(1980).
% fihpEaini 01877 #3 1938 2 - H&P M FEIEF MM ESRY 142 T EmA
B 0 BRI 0 200 SAE 22 0 X FED § AR RJZ 2 o See ERWIN CHEMERINSKY,
CONSTITUTIONAL LAW PRINCIPLES & PoLICIES 482 (3rd ed. 1997). [citing BENJAMIN WRIGHT, THE
GROWTH OF AMERICAN CONSTITUTIONAL LAW 154 (1942)]. & #Fut 38 cdy ~ T 8- #H A 475 2 His
# % A1 ¢ > See MICHAEL J. PHILLIPS, THE LOCHNER COURT, MYTH AND REALITY 31-90 (2001).
0 k% Pﬂ%ﬁﬁa FATREMA M R B A T2 g @R
See Joan G. Zimmerma, The Jurisprudence of Equality: The Women's Minimum Wage, the First Equal
Rights Amendment, and Adkins v. Children's Hospital, 1905-1923, 78:1 THE JOURNAL OF AMERICAN
HISTORY, 188,188-225 (1991). o ** T £ R 4 x 2 A > 2 BT B BLAT A » LT 4573 3 343 o
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BIMEN BT als  mikaEERE TRE Y ARl R E
IERIES T —77  HEIM 5 Rt » RESE T 2 3248 BB IS Re T ¥ < /&
TRAIEEEHE LB Z NG (355 > P I0A N LAET R » SAE TR R
W2 EHARERS TEEZSE ARG TRNIEEEL TR 2B -F5Z
J& T FrEsa T HEEEEE - 57 LAl AR (B L A 2 AERE - THE R EEK
R - Al—WREN 2 R SR TR R © -

AR Fs[El%E Adkins v. Childrens Hospital 2527 #% OB TERY © T 808 T fylE
AR ) o B BT ETEETTRIEA G - (EETAR R ~ PHARSTT
R BTRZARGED - ZOTHUSHIERB - EILMNE - B &S TEER

H B LE—EEHEEENS LG EER » B X A RBHlEss
45 4o IRR T TIERBLN - FRERBEMAESSAE 2 RZE » b £

MHETE &8 AR PITMEREFILEDR - B 52 Bl RE A E A G5
T (HERSEERNTIEE ) MR A SRR LS i Z SOB AR -
HACEAEETSEY - 52 > 5 LmEE RS - B A7 N
EEEET G ERNMEEEPA ELAEBRE - B BEALEEMGR % - Tl
ZETEAYE  IEEEV R N SN Y - 1ET - MR TE N REE IR T EE
THLIAENZS  —MEHESETE > BB AN mZ (e - AETTE
ANRZFREMIRECE 5 RIREZZZGE B MRS LR TERE N ZEY)

(the product of a naked, arbitrary exercise of power ) 46 -

481 = » {1F Adkinsv. Childrens Hospital 22 » Fo(F9a] DLESTH » 17 = 2R84
R Fite © o B i s A E R LA EE R B E = an il Tl

41 See Sunstein, supra note 36, at 876.
42 See Adkins v. Children's Hospital, 261 U.S. 525, 557 (1923).
4 |bid.

“bid. et 0 SR ARG AR FORF 1 ARG R KRB DT HBIPE RE NS
a1 7 %piﬁﬁm,ukﬁxﬂl*\;k ’£EL%$=@’7?113’}“;}:5‘,» ; ﬁ%ﬁ P T A R T
8- Fea PR LW EIREE R B A a$4gﬁﬁﬁjﬂf)¢$§l%ﬁﬂ4ﬁ%%ig Y

Moo
45 See id. at 558-559.
4 See id. at 559.
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REEFEEEGEen e AR B, 2 EFEE  EMICEIIR 2 ILERRE - K b
FITHL - ARS8 S aip I i =R E 2R BAORST RAERIE 2T > W =)
PR E &S M Z R E T 5y B < SRt G B HA K BBERAS T 1 &
B, REARZFEEEHMIGES S - 14 FATRIEZ T 3208H ) - RIETEHR
B Ry e 0 e 1 2 i R H B S s E EAOE TS 2 A= TR b
FEERHEFIREE T B AW E Rt H & MR FR K AT RE R A S5 Je R (A T A
RUED > AL -

\\\?{&

BRI BRI I LRI BTS2 AR R E

ARSTEE Ky » kiR TEE(BEIER R R - R L&Y FHEEEFHREN
HEGREANRZEZLYE N - A8 e it Bl AR It &0
FERBERGS BRI HERNLE - IR RTREE - Bl AN IREE 5
14 fir T IEERRFPIRR ) 2 TERREL B B R - Il i = Ao E R 2 B T L
7 - BRSO BRI PR AN ERE W BE TR (LR E
78N - HEHEERIRK - B2 BEEESEREEEEERF 2 H
AT ARTERALER " & E M (reasonableness) | WIfa[E % ~ XHEERES »
(& B DS AR > B s A L E CE SR T I0E% - ZHREFKRZ
EESEE - fREMEEEARGE T R T EBCRA T4 T— A& MEHE -

FESE F ACHE SR > (ERERUFRMEZ Lochner ZX B H #3245~ Adkins v. Childrens
Hospital Z£E— D HEEE - TEREPEES » SR T E AR B f—HH5E 2 A A SEA]
T SR GRS Z IR T (RS T L EEEICE T - FHER
Hgm i (K TE RS TG E N EE - el hEiddeE " A e, 1y M=
TERHE - BRI R T RS T A AW ) B - AR Ry fEm et
AR AR REFEAERS > 18 [F— R - Wi A b A e — R B 1T
Rl " Bl 1Y ? HE > WREEEEZE - BRI HER T a0
Adkins v. Childrens Hospital 2.2 %8 R F 1A ZORE L IR ~ EEFLR
WERFA R LEZEHEM > EZHERICAHR AR - 8 e 18 R KA
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B REFTE 2 TERNEEESH ? WA Tl - SN EHE
(EE EnTEE g 5 s fEmTHE LR H /2 Holmes KIEE ¥ Lochner 255852 FFTlh
iz T—IEEE - BAFHR OB TEER ) - R A AR
H 2 SRR H rTHERI R 12 SR N e il R R RSB IR— JB RE
EWA LS RIE R E R R T £ 58 -

fE AL LU [RDR e &t 2 sima R e B R TR (E B A - (B A AR
EE > REFAAEMREOIRETT BTS2 HE - ARARELR TR

TEEH - PR UAERE RS T IE ZEHEYE - B2RL ERERETLE
ZIREEFRE LI TR RIS e T 2 ARl - 1S IR 2 PR BRI AT EL
1~ EREMEEZRE -

R Al AR T2 RE
w5 N PEEP B 22 West Coast Hotel v. Parrish %

1937 5 > Bl mn AR Ll 5-4 ifiE West Coast Hotel v. Parrish —2& 47 - AZ
[EfE A R K T & 2RI » {HEdRT# Adkins v. Children's Hospital Z£52 4K
[EIRYE » SRR RIE BRI R - SRR AP ERIN 2 R T EREEL
FARRE NRZ BRI 14 GRATREZ 228 H - BT - fF£5UE

BF b AREWEE Ry bR B L i = A Re i VAR UE 77 % court-packing plan ) |
KK Z AN o ghE]EEA E M =  West Coast Hotel v. Parrish 22 G205 e =

47 See West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937). ~ % ¥ 9 #£& % /& 2 West Coast Hotel
_L?E%);)fiﬁﬁ H il—‘v'—pi—!*_l\ﬁf,ﬁ’T”f %’Iki&ax ¢ % EF T E ‘):J“ll' ”Lrl—‘&'—l‘_tpf r*”*j
pd oo

B rpretid S %1% 1937 #4412 72425 :x ;2 (The Judicial Procedures Reform Bill of 1937)
\/iﬁf- WiE kg ARS8 ﬁAﬁJ v uFH A L._"/ZE A ‘“L}%:’ A BN AIREFNT S ERR
LR R EATE A ZF o B I TR F R e - R RAMBRAE Bl 22 kA
BRAEIBNE G2 .'J#ELH 5 E hbp X ’% S W-FE) ERCE RIS LE 2 B L e A S
FARR TR A ERE L A PR > v cd - 2 Owen Roberts + % F & West
Coast Hotel v. Parrish & ¢ # s p o j% ~ i ﬂ sAE A AL S LR, BRI E TR
G4 Az f«vpﬁg:}ﬁ; (the switch in time that saved nine) | %\Ss 2 R E R IR ATICZ
Mf}‘iﬁ% R ELS - E o *7?—%\1\1314’ " Ry 2 %E}&iﬁ'f‘i\‘r%gﬁ B~ FFE -3" fif A%
SR +§ = L fE& 5 > See WILLIAM E. LEUCHTENBURG, THE SUPREME COURT REBORN: THE
CONSTITUTIONAL REVOLUTION IN THE AGE OF ROOSEVELT 177 (1995).
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BRSO S HIDE Y B E S W RS A RS
S BB P -

#iZZ West Coast Hotel v. Parrish 2= 7 Gmsgficss - M m] DS » ARy
RSN ERE B - S FRE R EEREHE R EER 2 e
MR  TEMBUN 2 25 TARGEE HIREMR B R 24 H H R M B e L Iy bE -
R ZEEAEIEEN S Adkins v. Children's Hospital 227 BATHA © AZErasaEt g
REJMESE 2 LT LUAERIRRE » RE S AR 2 B TR T » 2249
H HIETIRMG - FHE 2 248 R Ry e — AT SR R B T 1

iR -

FEAZES > ZYEREHFEEERPIRT &8l 2EHER - Bl
Rl EPTREZ Bl > ARERAEDRE AREE « 72 8 - BiEEZ s
SEH IR AL - BHRIRESE > WAZRIEETE PR SR SR
T H HIRATE - B B UR N A A G 2 58 - H RS TR et 1
PR B A GER % - BUSE EEMHIEE 5 - 4 RIEERFZER ™ - Hig
ZHEREERIATE » ZFEEN AR TEIR RN a2 Wi
ENAMHENRELE -EE A LN A A 2 438 - 7] Adkins v. Children's
Hospital ZX5f it 2 SREUHEFIREE - B0 el B 2P AZE B AT A PR
iz~ AmRE IR R 2 555 (EH M RAG 55 ~ B e — 5 Zak(ERE
IR E BT AR 7 2 o BENBUNTEETTHERET » A2 FEEIRH ARSI E

AN
HEEoH - MEFAERIRECE 14 RZEE -

49 See G. Edward White, West Coast Hotel's Place in American Constitutional History, 122 YALE L.J.
69, 69 (2012).

% See id 75-77.

51 See West Coast Hotel Co. v. Parrish, 300 U.S. at 391 (1937).

M SBELHE YRR 0 TR L FIRE 2 E R MREBRA T 2 Fpt i Adkins
v.Children'sHospital % Lj#2 & % -5 B2 RF & FTH %2 ¢4k F4p 2 2 & See West Coast
Hotel Co. v. Parrish, 300 U.S. at 393-399 (1937).
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B RS 2R $ 05 F 42 Darby %

£ 1944 2 1 H 11 HZEESEEETH T - ST e84 fetlipmes | 58 HErE
¥ (the Second Bill of Rights) | *° « —Fili> » 1578 B2 £ B AR M REA
R2Z4 - frfl T %%, HESNE LN LR E2EE B RIREY

Mg e EE L ORI - B 2 B H (freedom from fear) B 4g i
ZZ H (freedom from want) ZAHLEAHEHY » MR E R EBUKEER—HM
SENTIEAEMET R FTA AR B ESA RRAFE R 2 A /E R - RN AR
F N2 EBCEFETE 8 R E TS S E - e TR EE A4S AR
R N RZOHIREER] » SRR B EHEA T 2 BB T E ARSI A - BUMIBEE R
HUSE 2 M - #EF] (entitlement) 7 3 & BT - AT 3RS HBURHITE 12 S5 B
SR T F R Z BIZURE RS L - BT SE MEFIE BLRE R Z R g 2O B B
[ - SETRARARI A R R EEBEE - K — RSB L ERAGE T EEE R
{RIEE 55 AR » (i BB ERBUN a2 B L R (E 2 5T DITEELE
i T DAUEER o BB RRRIRDAK - P S S N RO G 2 SR ATBE R s 2
BEFOBUR - REREC T TEE —MEFIE BLFT 230 2 FRER ©° - 1938 il (AF
SFENEAEL) BIRED » AL ST MR T A F R4 AR - BeRNEF TR

53 ?;::*}%'f FH 2 BRAAB % B2 Ak B3 EEF FEF 1 vl
(Theright toauseful and remunerativejob) ; BREEFI F UL HELE GH 2 F I ET T - &
244l (The right to earn enough to provide adequate food and clothing and recreation) ; #73 R 3
iAaANT e AR HPflaRp Ped et g B Bd Ek#2 4] (The right of every
farmer to raise and sell his products at a return which will give him and his family a decent living) ; *t
FRAEAGERN 5 Apd AR TEEIE CHEBREP P ST RSB FF2 T
(The right of every businessman, large and small, to trade in an atmosphere of freedom from unfair
competition and domination by monopolies at home or abroad ) ; #Je2 i % #4] (Therightof every
family to adecenthome) ; T % Fi B~ € IEFE TR 2k 2 4] (Theright to adequate medical
care and the opportunity to achieve and enjoy good health) ; # X ¥ & - 5 i A A SR N
= %" 2_## 4| (The right to adequate protection from the economic fears of old age, sickness, accident,
and unemployment) ; JE ¥ 24+ %5 2 #4| (The right to a good education) -
5 See Cass R. Sunstein, Constitutionalism after the New Deal, 101 HARV. L. REv. 421, 438 (1987).
% See Cass R. Sunstein, Second Bill of Rights, https://www.law.uchicago.edu/news/sunstein-fdrs-
second-bill-rights (last visited: 11/28/2017).
¥ FpcH R BB SR F M AR EEA ga‘%ﬂ%% 2% F L7 b e 421935 £4L
¢ % 2% (Social Securlty Act of 1935) ; 1935 # K 75 6 B 22 (National Labor Relations Act
of 1935, N.L.R.A) ; 1938 & = T 4 & 4L % ;= (Fair Labor Standards Act of 1938, F.L.S.A) ; 1937
# iz 2 (Housing Act of 1937) -
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A (RAETE/KAE Z S5EhIRIT o - B FSBUT B AR ) 2 B P A (R T B e 1 T Hp PR A
HUE » Ry RBIBSENEZ S ¥

RIS b BB AT R REE Ry - S AR Z & &L 2 ETH » BE e
TEAEGIRES] ? WLED KEBIEAS 1 RS 8 THSE 1 sUNPREm Ra i
[ETRE  ASAEH - BTG IEAMES) T R4 2 ME fh R~ VIR B 300k
7 ¥ 7% (Toregulate commerce with foreign nations, and among the several states, and
with the Indian tribes.) | - FHFEEHRE - HIEEIFTHAE » BRASINBUF
MIFEEEENRAETEEB ZIDES o INBURFA B FRENTARMAR ~ I
K 10 BRINDAMESS B2 - JERGIFTE R NRZ AR - ZaBUEE 2 4

A& oV HESEIE - AR SCFTAL » HIEERE R MNES IER e s - B G AR
o BERSINEHIS 2 2EMER *° EE AR - BIgARINEEEHL

ORI EEFEFHER > EAGRENTHESINERE Z EEHE - &
AP AR S8 N B Beatd: ~ HERS NN Z BIaRERIP R A - 4ty
H > B FlS e e R e S % 28 P sk AR BRI R i < s R RE S » A E R T~
B G TERN BB 2 2 MEPREE > - 281 > (R OR-FIELRE 1930 fEARMA
ZEEME K MBRASITE - HE 2 - HREEASEBISER - KAERE

T~ B85 NOREW I NER S INBUNTEEIARE  BRZSEANERHR
ERZ e 2 THEEBIMEOEIRE « 55 TR KIRIEBLTEETEZ E - (0

fl

il

-~

(\x,

5 See Irving Richter, Four Years of the Fair Labor Standards Act of 1938: Some Problems of
Enforcement, 51:2 JOURNAL OF POLITICAL ECONOMY, 95, 95 (1943).

% See JAcCk N. RAKOVE, ORIGINAL MEANINGS: POLITICS AND IDEAS IN THE MAKING OF THE
CONSTITUTION 177-178 (1996), Donald H. Regan, How to Think About the Federal Commerce Power
and Incidentally Rewrite United States v. Lopez, 94 MICH. L. REV 554, 555-556 (1995).
59 See FALLON, supra note 20, at 160-164. 1900 # 3= » B 2R & 2 F* “'W R IR PE
B OEATEELRSIES VRS SRR - SN %: (formallst) #E o F
#7550 - See Champion v. Ames, 188 U.S. 321 (1903). = % v&5 4 & (realist) % » B
TELA AL 2R kA REZ I A RAT L &E A l”?%fp”é'z » See Houston E. & W.
T Ry. Co. v. United States, 234 U.S. 342 (1914), also known as Shreveport Rate Case. e + B % & #ic
SR E AR iTE g jTe e Fﬁﬁ;ﬂa M4 S AT HANET S FRENF T oox
rrkoo @ oips AEARE R A p Darby % (5 $Hid F p I iE A2 % (T3 - See Russell W. Galloway,
Means-End Scrutiny in American Constitutional Law, 21 Loy. L.A. L. REv. 449, 470 (1988).

=
1‘

e

lJ-l
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BE AR BN « 3 AT B SIS - TR A RS 22
R -

TELEARSE  1F 1941 47 BI R R 32 3 BUE & 48K B3R . West Coast Hotel
v. Parrish 2 [&]— M » BH i 2 e — B0 i 8 Darby 2 » B S e FRE i ik ©0-
Darby ZE {5 R B & 1515 TR & INBUE 2 Bl ST R (R L3 s LR R
HEY » (AEEEIEEE) $I0BRAETE - TRIRHHIE RS > e
MEEEITREESINE 2 i H 5 BE TR FER0C B ST ARG s -
[ & A Bl 2 S P B8 5 2 B5 Bl k(2] O « T FB e e ISRy - T A B
AETT RS R L NP 8 R B REAE R - (B R M PR R i P S e o - B R I
BTy 5 T > BUE2E 1L AR R RS BRI E . B - & P s E
TRy —38 2 BN E A PRI B A N B S 2 e ) > B s e R0
B & FE S B L BRI T 2 —— Al » BRI RS S iR (R4 YR
s ~ OB TEENEE SR EfEE L B R LA - FRATOAHIEBURE -
TEBE S~ RER AR * -

=

Hitt - BlE 2 BRI MBS EY NS ERER - FiEEE BVt
Bt BRPENEE Z BV B EER > EAZEEEZ N - HagE=
G 2 IAEYE - ML Darby ZRE FREEEY) 2 B EE S - i
BEERASCR B EAEEE R RS A E AR E R & 2 SR e
HIHES) - BE5Z » AEBNEEE  — RAE SIS LS 2 M AR E
AR BIRIEE 2 B (R T & B = LI - i — 0 S A 5 (R e BT
Zh5, > 2RI > ST S YIRE MRS - A (CRETG AL AT PARITE 2B~
SrENEEAE - {B4E Darby ZE - B rm A R B B G ALY EENERE 5 2 #HH -

80 See United States v. Darby Lumber Co., 312 U.S. 100 (1941), abbreviated as Darby.

L AETRML AL AM Wi Darby Flig & 1938 & o T F SRk Ap kB i1 T
PEamAkdzis o Darby 7 JR > 325 R @ARE 2T a1 F ~ 1 pF X LR € AT 119

62 See Darby, 312 U.S. at 113 (1941).

83 See Darby, 312 U.S. at 114-118 (1941).

64 See BERNARD SCHWARTZ, COMMENTARY ON THE CONSTITUTION OF THE UNITED STATES, 227-229
(1963).

60
d0i:10.6342/NTU201800242



BB B EER LU T Z EYIERINEE 5 PR et » 2V A EREE R
HH I — AR R 5 M BLE S 2 S5 R(E TNIR ° - TERSINE R I TP A 3 IR0
T AR AEEARSREE AR CERRELE - e TR ERZIIEE -

ool B I BME NI TR 12 T ENE Y R MIEE

A BRIl > 5 1930 FALUE » BB ARG R 0T A 2+t SRR R 2
it = AR Bl - SR R T ERESRIAN = - B s A& 0 Bl o 1ERK
West Coast Hotel v. Parrish Z£Ei Darby 25 - 5 @ JNEURF ELE & 2~ FEHIFERR - HAK
TEN G R R B iR R 2] s 2 &R I 2 A E+H
FE o Bt RIETEZRES T BIasES T A FE it FIRE =
FENE S RERREIE R BE Y - 18 RalCHI R e R - NNBUG B BEH
ZEZE - JERBTETE NN RRTE ; mEE s INEE S/ 2 filE
PR AR TR | (EARE b WA SR B B AR - SR RE—

mAMESZ M8

TR B DAS 2+ S SO YA R SO T ok AR R | S5
55 TETEAESE AR RETIE HI—RRES - pHR 2 LR(E L&~ — iR
[EfE & - B S 2 HS#E R R N2 EFERR %55 T (nonexempt labor )
Z W5t B AR T B N A B T 2 PRt —— A P 55 B A )R R o) 2 B A
TENE R TE R ARAEAE 7 T AHERRINBURF R AR ~ filE 5 s /K 2 R T

65 b - P o L ‘7" m[&]g g “f(}"‘]-7 B4 B G d F\_\,}i‘aﬁfui—ﬁ‘% 10 WE A EIE
PR mg%@* z 32d ; FEREHRNZEFFIRET A gmd A2 FhEERpa T3 E2FR
R T RS AT4 8L o See Darby, 312 U.S. at 123-125 (1941).
% See Maryland v. Wirtz, 392 U.S. 183,196-97 (1968).
57 See U.S. Department of Labor Wage and Hour Division, Coverage Under the Fair Labor Standards
Act (FLSA) (2009). (available at: https://www.dol.gov/whd/regs/compliance/whdfs14.pdf, last visited:
12/03/2017). % 1 B F g * &I F 82 32 2 o #r3 T2 4 4 1 (nonexempt labor) |
ZHETART L 2K - G e ¥ms (EnterpriseCoverage) g oo fe R E A g R
BOOFE 2 fH AP FES > A B %5)‘% S EEARE %51%* BREIRI SR~ KT ﬁ‘%ﬁ&éhﬂ—
WHIRIE2Z 51 > BRI X A2 RS a I 4 ;&% (Individual Coverage) ; » % 1 822
PRI H i#v‘ﬁ#zﬁ;‘ ¥ %\( s ’E r_g H ;7}; ]4_1 a7 ] ﬁ;:g:;rﬁ), Bl R E U gsH, =
VT 2 2 R T FERERE R F 1T A &Eﬁz‘?é{ oL “ﬁ?‘fﬂl’ﬁ:/z‘
2R A EA - 0 F Hb?}tﬁ FEG T &,a1 ‘\,p;. ﬁﬁ%" 2L, —\;Jﬁ AL 2 o
BT AREAL T TR 4erTy 2 ¥ 1 fifk > See U. S Department of Labor Wage and Hour Division,
https://webapps.dol.gov/elaws/whd/flsa/screen75.asp, last visited: 12/03/2017. gt ¢t » 7= ¥ B & AFFF &

R
P
B
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PRIEZ ATRE » HANRA PABIIEEZME - IR T EHE R 7.25 T/
—/NKF S (5SS TR ESHATER B R EE ZFEARE - ERENBUT ZHUE - (1]
F A R (R T AR G R EAR A 2 B2 - JPa] LSRR - IR (R T 2 FH T
ARG EE R B EEE BTN AP EEAEE ® e JFRIL Ik
% LAz B R R TR 2 VR E A (statutory right) 2 frfe - HIFE— (& T
BRI TE Ry 55 TR BRI — -

N

&
4
H

5

AR TE L —ZEERECRIO A ES » MHM TG0 R - &%
Hi[a 2 FkBlETa - A ARRTE 8T AN BRI ARE 47E
E > AR TEREEER - RESESH Y FREHIEEE ™ - 1960-1970
FEABRTT 2 RO SR A R - IR SRR LA B E T 2 AR A AR i » 4
HRER DI E A E 2 FEOK  EEURSER N - Mt — AR & LHES
IREBIESS TR NILE 2 R LA . 2 o T ARECPs oyt is bt oy B 4% s o
a1 LASZEL » BIn4S R ER 28 Card B Krueger RIEEEHURTEIN K E VAR
NERESEZ AT FeHER R T E 23T WA RSB ER Y HHIETE S - /5
e - EEA DSBS T RERMERE S5 L B R T oA
IR SRR | AR RO 7 » 2014 4F > SRR T B BLASER 2 BTR

7

(white collar) A 388 A4 ¥ 1 » A ,E;_s@i?r?é%kﬁp* T2tk o APMAAY 2L % 55
(2016) » (F My AFHF 11 (TR 227 — L HEA AR HAEZE ~ L k2 -

2ZfRT) T REABRAEPEELEZEFT AL -

68 29 U.S. Code § 206. Zif=tf i1 1 T4t 1938 22 04 =~ (£~ ) 1949 2 & 5 0.75 ~ »
1955 & 5 1=~ -1961 # 2 1.25 = 1966 # 2 1.6 ~ »1974 & 3 23 =~ » 1977 & 5 3.35 =~ » 1989
£ 542575199 & 5 515 ~ > A fs - A ERE 2007 £2. 7.25 ~ -

8 See Todd A. Polo, Minimum Wage, Justifiably Enforced?, 35 SETON HALL LEGIS. J. 36, 37 (2010).
O REatE R R AR > S AT T F e RN R maMk K FHE XY
Hide2 iR AR H ASLL FlR A KIFAEFRT AP RELFF I ERIF
AR L &3 & £ 3% - See National League of Cities v. Usery, 426 U.S. 833 (1976). Garcia v. San
Antonio Metropolitan Transit Authority, 469 U.S. 528 (1985)

1 See Lynn Garfinkel, The Minimum-Wage Debate, 29 CLEARINGHOUSE REV. 944, 945 (1996).

2o o A Elo A B 3127 £ 5 0 See Alison Wellington, Effects of the Minimum Wage on
the Employment Status of Youths: An Update, 26 J. oF HUM. RESOURCES, 27-46 (1991).

3 See David Card & Alan Krueger, Minimum Wages and Employment: A Case Study of the Fast-Food
Industry in New Jersey and Pennsylvania, 84 AM. ECON. REV. 772-793 (1994). %47 7 4p 1 » SR A&
NERER L ACREFLAASA (BHLF) H AR T v B FF (Waed 30
b3 OEEHEFECAD) RS YR WA R ek T Ay g e men g
M1 F 2 g F o See Lynn Garfinkel, supra note 71, 947.

62
d0i:10.6342/NTU201800242



HA TF 1A 4 > SR EL » B A A R o S IR U O T R S RS R (R
& DT H & R BRI - RS HEZ SR SEITE 2
MEMEFEIES THE &R - FR AR T HRERR T E 2 J5% - SEEE a0
BRI (spilled effect) - ZRHRAR TE/KAEDL 55 TR it G
b B8N - BAR & Z SRTHRHR IR(EH 27 L2 B D BIFRoK - I - R A%
L7 2 BT RS2 AT R 7 B A TR ERA ™ - (H_FatAsR IR
E s BRI E 2 SO Rl A R0 2 ISR R EE - B SR R R AT

52 ANE] RN E Z TSR -

CRE A E S & S AN

dmao ko FEE A RIE R TR, o BRI R EE
fik > HFBLRERIEZESLEM - i FR AR B 2 6/ - SREZ T EEE
P tRr I S R BT K E R - EiER A B B S S A i 2 8%
REJT > MDA — B R OB B Atieg < FEBEE - BB TSR (LIRS » (GRS
BREYAE KRBT  REAZBIERTE AP E B2 15 AN - BebaE
ERZHEAFIE BBt > MERUE 2/ NEAER S IT55 TR Z W8 N -
HFIA] AR - B E RIS 2 W E RS N B R ZE MG LIS E NI - B
JEARBIS B (iR ~ AR TESE » B —f T 85 -

FERTER G » AL LARFfE AR Ryl L > Bl EIRF R = A BN i (R AR
H 2P AR B OBE R EA N MR (T R L — S B E R

A HAP AR B F 28 ~ AR 1R B 1 AR BURFRE D A0 el R B oy B S A e R
Bl 2 RN o ASCEEIR - ERTBURHHLIAR > BlG e B4 — M2 B R R T E R
A I TEMRZ BB FS = AT L B E - B P IR &S LA 25 T2 TR TERER] |
BE— R TR 2 » T > I SR ATl i (B T & BT w] A T e 2 AR A ]
REEASERE, ©

E

4 See Economist Statement on the Federal Minimum Wage, http://www.epi.org/minimum-wage-
statement/ (last visited: 01/20/2018).
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B B R R T E RS A2 e 50 2 SR EE 5 - BN IERE - (5
s A AE KO T 1) ~ A T (e S B R VDA g i ek D i D& T A
HARPRS , BB A HPREE AL - RIESS5ES T > B0 o e EmK A
RFB LIRS ™ - SR L& Z SN Rl » W KB 1L A B 7 B FL e 2
FIERRS - EIRTFERE I AR » ASCHER 20 7 DU G FE - DU MR R
i T REAE T 5 o E H AT PR B A 2 HIAIR » E g SRR L&
AR WERIEBEA R > WRTFTAL - AHEAE S EhAH] Dkt B B E R A
- MR A R R R

o

AR R (R TEREE E R T AR Al Re B B AR B S b 2 e
LA HE 2 ZOR BN S > RPIEREE - e EECHE TS LESR
AT ~ HIEE SRR nI i 2 us Z SREIN ¢ FlF - EE(EATT AR Z ez ST
HE - Rlai - SRECKREE REE A AREELEATRZ SENE - FIE
AT HrEA L 2 FRH R - RETEIMELE (CRamEtert s
FORESAGHFER) - WAL —RATE © - 55 ~ Pl B IR DB ST ]
B—HEH - BFREITEE 2007 LK —H4ERF 7.25 7T //NEf © {HitE
—4E5 WA RN BBUGTTEIE &3 Rl B R (R T &AW TS AT - R
BIE B E EAELIR G &S IR & e A PR B A 2 B1E - [EfE S

%

114

P EMIFRRAEIRMFHE I LG A g a2 - 5|8 BB EAML T2 505w
t# ° See, e.g., Daron Acemoglu & Jorn-Steffen Pischke, Minimum Wages and On-the-job Training,
22 RESEARCH IN LABOR EcoNoMmIcs 159 (1999). John P. Formby & John A. Bishop & Kim Hoseong,
The Redistributive Effects and Cost-Effectiveness of Increasing the Federal Minimum Wage, 38 PuBLIC
FINANCE REVIEW 585 (2010). Daniel Aaronson & Eric French, How does a federal minimum wage hike
affect aggregate household spending?, 133 CHICAGO FED LETTER 1 (2013). Logan Albright & lke
Brannon, A Federal Minimum Wage and the States, 37 REGULATION 30 (2014). 2> T & #5488+ K 1
T An B 5T 313 0 See, e.g., Curiale, Jessica, America's New Glass Ceiling: Unpaid Internships, the Fair
Labor Standards Act, and the Urgent Need for Change. 61 HASTINGS L. J. 101 (2010). # 41 F 2 &
o BRCE RREELE F Rl k2 L 2 %8 > See, e.g., David E. Bernstein & Thomas C. Leonard,
Excluding Unfit Workers: Social Control Versus Social Justice in the Age of Economic Reform, 72 LAw
AND CONTEMPORARY PROBLEMS 177 (2009). 4&4 % = 31 > See, e.g., Joseph J. Sabia & Richard V.
Burkhauser, Minimum wages and poverty: will a $9.50 federal minimum wage really help the working
poor?, 76 SOUTHERN ECONOMIC JOURNAL 592 (2010).
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% o See Executive Office of the President, Raising the Minimum Wage: A Progress Update (available
at:https://obamawhitehouse.archives.gov/sites/default/files/minimum_wage/6_october 2016 _min_wag
e_report-final.pdf) (last visited: 12/05/2017).

TR T2 M1 Fir %2013 & 2 43 :if%ﬁ* > g L1 F 2 % (The
Minimum Wage FairnessAct,S.1737) » # ¥ s £ p A &K1 F1 1010 £ ~ - # %2 7|%
TERNBARAL BAZ ARl S 2R R T AL a‘Lr 2015 # > A1 b P RK
J1¥F 1 72 % (Raise the Wage Act, S.1150) #2614 1 4 51 Fix % (Pay Workers a Living
Wage Act, S.1832) > & X3 L fel 35T -

T ER L R AREEA TR TIE A DR E TR 0 LR S R 2 R
CHFERARETRE T LT AR R FIE A N2 E 2L A4 o See Charles A. Reich, The
New Property, 73 YALE L.J. 733, 738 (1964).
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TEFTRR RGBS H 2 Mt ——Ai AR e Bk » AR DUBUN R 104 B
0~ iR ErHIEE TR E MRS 8 > B EE RS - EE
DR TE B i o R LR (I - IH1% - i e A I B B 1A 2 B
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“Fight for $15”8 # » 5+ 2012 & d & % % B 1 % 4= - . PR TS W S L N
IFHeR Yl _’;{»#ﬁ PAL LN E AR I PR T2 N S iﬁ 18
PRI RFIERIEBELERLES v o See Flght for $15, https:/ffightforl5.org (last visited:
12/05/2017).

81 See Robert G. McCloskey, Economic Due Process and the Supreme Court: An Exhumation and
Reburial, 1962 Supr.CT. REV. 34, 43 (1962).
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82 See White, supra note 50, at 75-76.
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B R thb L Bl AR MO NE B A F AW A - AT Seegenerally,
R. Randall Kelso, Filling Gaps in the Supreme Court's Approach to Constitutional Review of Legislation:
Standards, Ends, and Burdens Reconsidered, 33 S. TEX. L. REV. 494(1992). B>t £ (L P Bl B4 %
A2 i 22473 0 Seegenerally Russell W. Galloway, Means-End Scrutiny in American Constitutional
Law, 21 Loy. L.A. L. Rev. 449 (1988).

81934 £2 Nebbia :#ini e BT FEEFAAE ARG ORFILEB g © TV RFE
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BEY D kG TF BRI  FRAFRHEFRAL LT L5 "F ¢
ek 2 B R AR () Flas B Ldrip wH@Re ¥ A, - 2R
53 T&smA# (rationalbasis) 5 - , See Maryland v. Wirtz, 392 U.S. 183,195 (1968). Thomas
Gausden, Constitutional Law: Tenth Amendment: Fair Labor Standards Act: Minimum Wage
Requirement Held Inapplicable to State Employees. (United States v. Darby), 60 MARQ. L. REv. 185,
189-191 (1976).

¥ See Galloway, supra note 81, at 452-453. 1345 Galloway 2 §f 4 » B=RE B 2 i * £32
BoFEER* T L i s 23 %1% (deferential rational basis test) | & I 2t
gL 1B % 4 4R % (nondeferential rational basistest) | - # HEE FARpE RP PL - T R

% 41% (conceivable valid interests) - # 7 £ fgrpt — p 0l & < & 2. £ 32 R4 (arguably
rational relation) ¥ o At - F ARET 0 RO R ARFPRBLL E R FEH LG EIRE
Pl 2 0 g FE o AR A T2 43 (handsoff) | eng A < 4 ARG T gk
e % 4 1R% (rational basis test with bite) | » & RFEE R P HZ FE2 £2 115 (actual
validinterests) » £ B p e & 5 VA 2 & 7R B2 (demonstrably rational relation) - 2 fx
BRI GEELSRPET R HRRHEIRLFEIRT E -

8 See Thomas B. Nachbar, The Rationality of Rational Basis Review, 102 VA. L. REv. 1627, 1629-1630
(2016).

8 See Erwin Chemerinsky, The Rational Basis Test Is Constitutional (and Desirable), 14 Geo. J.L. &
Pus. PoL'y 401, 403-404 (2016).

% See id, at 405.
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% See A. E. Dick Howard, Constitution-Making in Central and Eastern Europe, 28 SUFFOLK U. L. REV.
5, 5-6 (1994).

% Ibid, at 9.
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9 See GONENG, supra note 93, at 77. George Schopflin, The Political Traditions of Eastern Europe, 119
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10 See GONENG, supra note 93, at 79.
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101 See GONENG, supra note 93, at 248. Ulrich Pruess, Parrerns of Constitutional Evolution and Change
in Eastern Europe, in Constitutional Policy and Change in Europe 120-121 (Joachim Hesse & Nevil
Johnson eds. 1995). Lloyd Cutler & Herman Schwartz, Constitutional Reforms in Czechoslovakia: E
Duobus Unum?, 58 U. CHI. L. Rev. 511, 535-536 (1991).

102 See Rett R. Ludwikowski, Searching for a New Constitutional Model for East-Central Europe, 17
SYRACUSE J. INT'L L. & CoMm. 91, 94-96 (1991).

103 See KEITH HITCHINS, A CONCISE HISTORY OF ROMANIA 115-116 (2014).

Sabin Dragulin, Romania’s Constitutions and their Dependence on Political Factors, 1 SEEJPS (2013),
available at: http://seejps.lumina.org/index.php/volume-i-number-2-constitution-and-constitutional-
reform/27-romania-s-constitutions-and-their-dependence-on-political-factors (last visited: 12/16/2017).
104 See Ludwikowski, at 102-103.
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146 See Thorsten Schulten & Torsten Miiller & Line Eldring, Prospects and obstacles of a European
minimum wage policy, in WAGE BARGAINING UNDER THE NEW EUROPEAN ECONOMIC GOVERNANCE
333-334 (Guy Van Gyes & Thorsten Schulten eds. 2015).

147 See Eszter Cukor & Gyorgy Kovari, supra note 135, at 180. 1245 Goraus-Tanska £2 Lewandowski
1 Kaitz Index” (1 Fd o> ThiL1 F /31 F) S 2 dpd o 52003 & ¢ L ROR R
B F R MO e B fe T 2012 #2300 R f koM ?‘;‘ R EEFL (F7 IR
WrzHmaPRal) cafd ﬂg‘,”fﬁxim FXRFHE AR (I s RERE
TR TEHES ) REF L § hs M1 F 5 - See Karolina Goraus-Tanska & Piotr Lewandowskl
Minimum Wage Violation in Central and Eastern Europe 3-5 (IZA - Institute of Labor Economics,
Discussion Paper No. 10098, 2016). REINIS FISCHER, https://www.reinisfischer.com/minimum-
wages-former-soviet-union-2014 (last visited: 12/21/2007). X %2713 & H B2 §5 7% > 3R B M
F2PE 20 @ 1 8RE 02> BRERA AL ML EL *h% 2o e BB E S -
Ul B ETF B RABRFENE A E2 M TR (Sl i 8 T 2 2 k8
B2EPE R JTIP R TR ) 0 Bkt - B LS & A% (7 o 4p B 21 0 Seegenerally A.A. Ajupov
& A.A. Kurilova & E.A. Efimova, Setting the Minimum Wage in the Russian Federation Regions, 6
MEDITERRANEAN JOURNAL OF SOCIAL SCIENCES,35 (2015).
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BHYR » FEE ST A4 55 B SRR A 18 SR & oy FH A 7 o gl g bl it
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( Grundgesetz fir die Bundesrepublik Deutschland, GG, [NFEEAE) 7 fEHH S F|
BNRZ g rrle BiE A FRHEER S ERE EAE A R
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re B EZ (R L& 2 ORIE - PR IR AR s = B -

o0 AEZrREAABIERITIAIMZZFEXRT

4% Eberle 2 EF4l - AENERELME 2 EEF L (value-neutral ) FaHk
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PR E BT RRIESY 2 &b P20 6 LIEE 0 TR R mE oK
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149 See Mark Eric Butt & Julia Kiibert & Christiane Anne Schultz, Fundamental Social Rights in Europe
32-33 (European Parliament, Working Paper 1999). 1345:% % ~ 47> B>t d A2 2 RE * 2 &
FERP R T AR EPAGEFR s BHARRIE DRI ZBE AP W E
FR P EFA S FwmZAAGRIERR D REHR S AN AR RS A VAR AT R
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151 See Edward J. Eberle, The German Idea of Freedom, 10 OR. REV. INT'L L. 1, 4 (2008).
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155 See David P. Currie, Lochner Abroad: Substantive Due Process and Equal Protection in the Federal
Republic of Germany, 1989 Sup. CT. REv. 333, 336 (1989).
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18 See Eberle, supra note 146, at 52-53.
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169 See Donald P. Kommers, The Jurisprudence of Free Speech in the United States and the Federal
Republic of Germany, 53 S. CAL. L. Rev. 657, 677 (1980).

170 See Elberle, supra note_, at 54-55.
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173 See Elberle, supra note 170, at 53.

17 EurWork, https://www.eurofound.europa.eu/observatories/eurwork/articles/unions-push-for-
minimum-wage-in-the-postal-sector (last visited: 12/25/2017).
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180 See Bertram Zwanziger, Collective Labor Law in a Changing Environment: Aspects of the German
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7 See Article.7 para 10 of the Covenant and CESCR General Comment No. 23.

8 See Article.7 para 11 of the Covenant and CESCR General Comment No. 23.

9 See Article.7 para 11 of the Covenant and CESCR General Comment No. 23.

80 See Article.7 para 12 of the Covenant and CESCR General Comment No. 23.

81 See Article.7 para 13 of the Covenant and CESCR General Comment No. 23.

gk AR RS N RBHE B L BB F 5 o8 © 3346 - See Article.7 para 14-15
of the Covenant and CESCR General Comment No. 23.
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8 See Article.7 para 16 of the Covenant and CESCR General Comment No. 23.
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See generally Narasimha D. Rao & Ji hoon Min, Decent Living Standards: Material Prerequisites for
Human Wellbeing (I1ASA, Laxenburg, Austria, Working Paper 17-005 2015).

87 See Article.7 para 21 notel7 of the Covenant and CESCR General Comment No. 23. &/ 73 + » 7=
FHFF AR F (minimumwage) &2 F1 F (Iivingwage) mLH LA ﬁ%* P2 1FH

FoafBlo dina PG o1 TR #°>ﬁﬂ”na&ﬁ1 PR} EiEL
i‘é:k@iﬁi%,lu,j\v;gp [{‘@ulm O K,u]‘;@‘_lF,ﬁL__g., 25 o Fag*"[&]"—‘ =1 E?‘(
1 £ i2 F (minimumwage ) 2 p {25 & 2 2 75 2 5 (living wage ) 2 £ R £ 7 - See Stina Eriksson,

The Right to a Living Wage: The Obligations of States Parties to the International Covenant on Economic,
Social and Cultural Rights to Realise the Right to a Living Wage 27-30 (2015) (unpublished thesis,
Uppsala University) (on file with the Uppsala University).

8 See Article.7 para 21 of the Covenant and CESCR General Comment No. 23.

8 See Article.7 para 23 of the Covenant and CESCR General Comment No. 23.

% See Article.7 para 24 of the Covenant and CESCR General Comment No. 23.

91 See Article.7 para 22 of the Covenant and CESCR General Comment No. 23.
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