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Abstract

The process of disaster prevention and protection can be distinguished into three
phases: prevention, response and recovery. The thesis focuses on the emergency
response. In order to enhance the security of people’s life and property under emergent
disastrous situations, it is necessary to establish a comprehensive legal regime, which
can strike a balance between the efficiency of the disaster response and the protection of
people’s right properly. Through analyzing the liability of emergency responders and the
use of military force respectively, the thesis proposes to formulate a comprehensive
emergency legal regime in which the procedure and the legal effect of announcing
emergency are clearly prescribed. By announcing a state of emergency according to the
Emergency Response Law, application and state of law can be more precise and clearer.
For example, we can provide the immunity for emergency responders during the
emergency. In addition, we can clearly know the authority and the timing of using
military forces to response after a state of emergency is announced. In the final chapter,
the thesis inspects the disaster emergency response legal regime in the lens of the
national emergency legal system as a whole. After comparing different
constitutionalism models, the thesis suggests that the reliance on the emergency decree
provided by the Article 2, Paragraph 3, of Amendment to the Constitution should be
reduced. As an alternative, an integrated emergency legal regime which details and
differentiates emergency situations should be established so as to protect people from

the threat of disaster properly and efficiently.

Keywor ds: disaster prevention and protection, emergency response, emergency power,

emergency decree, immunity
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Mobilization ) » #&HIESF; 2 FLBE - B & TH SEEERBNAYAEELE - R Bl FRBURT A
e P SIS 2 R I (L B e R

7 1960 FEALUK 1970 FEARHTHA - NS A EARKE » s[ESEFEHNE
IR E ZEHMH - ZRPNMEE BT 2 E % ( Department of Housing and Urban
Development ) & 170 FL S E 1778/ /5 ( Federal Disaster Assistance Administration )

WETITEFZAHRBAAEE » Bl 1968 A7 Bz At /K ARk A (National Flood Insurance

% Mark R. Daniels, The Politics of Disaster Management: The Evolution of the Federal Emergency
Management Agency, in DISASTER MANAGEMENT HANDBOOK, at 43 (Jack Pinkowski eds., 2008).
31

64 Stat. 1245.
32 64 Stat. 1109.
33 HeNrY B. HOGUE & KEITH BEA, FEDERAL EMERGENCY AND HOMELAND SECURITY ORGANIZATION:
HISTORICAL DEVELOPMENT AND LEGISLATIVE OPTIONS 4-9, CRS Report for Congress, RL 33369, (2006).
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Act) » ZRIM > #8% EEVTRGTE 3 RIATEL > Bl — H(ER AT BRI A &
FHSKEEIROAR 2 565 - HF 1979 48 - 56 =18 B 8L B e sa T A N EE - T
FBUFAER RSN G KEVTRCEB 202 - NEE > FR-REE4E (President
Jimmy Carter, 1977-1981) HYEE NMETTTEREG Z S0 - SOFLEBRFT T B
2 B ENRCER » BOLE AR TR R e, Y-

SRT > A EEFR4E4% (President Ronald Reagon, 1981-1989) FEHAR » /2 8EAT
5|8 2 BRI R SRR EHE Y TFEMREETE - R - HKES
EHRLAE - MEEPZRR B > HFEHYEREESRIREE > INEIR
BRI S R EC T 2 Bk i

FATEZEE (President Bill Clinton, 1993-2001 ) E &% » H{T-dy James Lee Witt
RBGHESEBEHELER AR EBEHZRT HBSKNE
(President’s Cabinet) G4k & » > James Lee Witt  $HE T » JFIE B HE
B AT A B PR EETBZ &S - REFETEEMERE
& 0 o LI B TR E B AR BB DL T BUR 2 Bl % © TR E—HH - Witt
IR H B EHE S LM (Integrated Emergency Management System) » HA&H
BUS I Z i E ML Z 24 > B HAVTER & b NBURT Bt 7 B < FESERE T - Tife
PREAGFIR AR T S8 - Wit FriEfT 2 Al 815 RIF 2 AR » R 1999 4 Floyd
BAJE\(ZEEHY > BONBTAL 2350000 A > RySEEISE RSP R KIS > BRg TE -

2001 584 911 S MEBMERBHR L 2ie 5 > F5l5—Hp ST

ZWERTERR A ZEHE - Bt HEIGR 2002 FEE 2002 B -2k

3% Executive Order 12127, Federal Register, vol.44, Apr. 3, 1979, at 19367.
3% Mark R. Daniels, supra note 30, at 39.
36
Id.
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(Homeland Security Act 2002) *7 » iEEEHETEE T B+ 24444% @54 | (Homeland
Yy

Security Presidential Directive, HSPD ) HYAEAT » 224 350 R DA AR i Ry #E AE Y R 1=

LRZ - BIFSR TR B EHF T 22 (S T EURE iR AT ILZ B £
ZE2H > B AR SEATEN Z R EAMATS 2B aH s - RS E
BETRB AR IR R - (AT YRR o R IE B AR S 8

18 BT ((emergency/disaster management ) » FE(F BT 7 ZVEZZ 2 EEFE 0 i30T

E MmN EREHEG A -

\[T

B+ 2 i 2 TEEHHRGEIZRIE - DG - WHR IS - WEtHATAE
T GE REEE > Gl - (B2 Y~ BUNTESER TS TR M - e
BIFRZTAF - BRIEEZSL > Bl -2 BhE SRR T 2 (€ - I THEBIR R
JER ©

= BRSE R EEE

BT E G E 2 5 - MES D EIR TAE - Bl L2 Rt EER T ECH
W ZREEEEHEEAE - EERHAREEEEHE Y TR GRS
R FLE 2RSS 248 (comprehensive emergency system, CEM ) » #

T8N ~ IR - JESE -~ (B - BSEZ I - BbAsan ~ I ZHRL - IReERIR R

37 Homeland Security Act 2002, Pub. L. No. 107-296, 116 Stat. 2135 (Nov. 25, 2002).
* Federal Emergency Management Agency, FEMA History, http://www.fema.gov/about/history.shtm
(last visited June 16, 2010).
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RATERSE  BaRAKE ~ BB HAM AL K E - AR sEHEEE
e EEALET 10 (EEEHAE - BEBFIEIFENEURT ~ 7B 2 &
R BUHRF LT RO ERERE ST
I SRR © IFRE SR EHERIMRE - 5t - FRHFEIEE
AV EE - HE B ATRRERE - SHE S (R TR B R R -
2. o WA RESSHEHEZFUNBUN - HOTBUTLURALEFTE Y]
EfF > MECRIN BRI ~ MBS SIRIR - BRI PR
HER MR ES > WETER -
3. BEETIERETE © MBS RE BRI BT ETE /e Y] - AAEE TIEI D
FAPESSEAEETE - LS [Eith 5 s 5g) -
4. FHVEH | RS E B EEE RAIHE (forward-leaning) HHE
B BB A BRI - BRE S HE AL HETAGEE
TR AR ~ RETHY 2 RIEES -
KERY - AR EHEHZEITERNRE DR 24 - I8
HARAEFILARALERFT > ARGETE ~ Pk~ BHELAR T BCisainds KR
FfEE AR -
6. EEREE * A RSEHEEERAFMEAAVER T - FEHSUER
b o tf ~ rEE R ETE LU KRR - D R SEE TR 2 - 152U

e

7. B - IR T B E T S NBUS DL T U B TR A 1
Y S E BTN ~ STEDUREES] - Aimit EEF AR ~ T~ BB
W BRSBTS 2 BN RN - A H S EAEHER -
8. FraEMEatE  MEIRBUN Z EZEDRERF B IE F 8 F - RER K E AR -
HEFFEUT EEUIRAE -

** FEMA, FEMA Brochure, available at http://www.fema.gov/pdf/about/brochure.pdf (last visited June
16, 2010).
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\\\Xr
fag
=
&
N
=

F= B K EFHRAE R ES EEE T T AR H R =#AZE K itE 5377 The Robert
T. Stafford Disaster Relief and Emergency Assistance Act ( f&5f# Stafford Act » DU NEE Ry
SEEREE ) T RS FESEFEZS | (National Response Framework, NRF ) K ' B EH

B 2.4 | (National Incident Management, NIMS ) »
— ~ SRR

1950 434k > S ERBNE" (Disaster Relief Act) Jy5— {4 HiTEAY S Bk
ERE o AT FEEAVZ R BUM N E R KBS - 7N R 75 BT Bl
AR BIAERRE R E R A 5 Ry SR s Hig8h - fis 2 IAER
FEN SR MNP - SERENEBER - 4R 1966 -~ 1969 FFEL 1970
FAEE - A 1974 FEIEIIAR: » &R T EERENZE ) AIIELUEy The Robert T.
Stafford Disaster Relief and Emergency Assistance Act ( DL N E§fE S 5EE) » HNE
BEERE » MSERME - R - Bk E KK ETBUEE D R E KK
EpiEtE > MIEKFERFREREREZ  IRE BB B INBUR Kith 75 BURT
TERT SEAEFAIREEN LIR - 1 B S EBURFAH R EL A R 2 SE 12w B B IR BE A SRRV 5
el o A2 1A H R EN R BUT S AR B2 07 FRE R B e,
TSR RS T8 2 T - ILRIETERAEAHNE > BEAC IR EE
JIRAEERTRIR S T [ > (H R RS M E T s R SR R B il e
BUR - Katrina [E 1% » BaTHBHGER (R - Rl $1R18 RIS EL S R B A
BERERE - 7 2006 FEEIERR Y SIS EE -

40 Disaster Relief Act of 1950, Pub. L. No. 81-875, 64 Stat. 1109.
42 US.C. § 5121(b).
29



HFY SR AU F M - SEERTREEB E AN B NBUF st T B & & - jh5t
sErEAT  SABFIBUR N ASE Z B8 > SRR R E0IREE (Emergency ) DAK EE
KREFE (Major disaster) * SRR INREF KRG /A LER; - MRATEEAZ K
sl i A B A SKE SRR R - HUREE B SO R BB R SR NBURFE 3 5
BUF ZHEIR © BEToIRREATE (LA 75 BB FRBUR S M BURF Bt 5 #E 7T A dmRaz B
RARE ~ INFREREAZ S 2 (3 » SRR EEENEA S B - EAEE
I LR AR A K EE (EEREE, « e ~ JELF - Jwd] ~ TR ~ 1 KU
&~ e~ 2AA - BEEEE ) o SEAGER o (BTSRRI
HOKEGRE - SR E BE HERZEE - EAMERNKEEFIRERB B RENE
IF ~ #0OTBURF LUK S R AR B iAA O - DURGR (3 - TRR BT g™ -

TR E A K E _FH 2 - EAERPLUCEBRR B A EMHE - B
BRI - EAKFRIEEMEE ZHH > Mk FHUIEAEFENREEE
HERIEFER AL B REK K ~ JUKSURIEFTES > BAPERAKFRLEN "H
REFE | ZEAMER - MESIREIALL TEFERE ) BOE  TrESER
THRRARHNR -

UH*

BRI B S0IRAR KEZEAMER  INEAE - FALE > fEEAL
AL HERE T (unilateral ) EAHREEHIIE HE A BESIRAEY - ZAT > EERUEZEAR
AIVELLZ SENITTRRE K » #a15h 2™ » 1 Katrina B $$1% > $TEIBTBUT > L1518

2 42 US.C.A. §5122(1).

® 42 US.CA.§5122(2).

# 42 U.S.C.A. § 5191 (b): “[The President] determines that an emergency exists for which the primary
responsibility for response rests with the United States because the emergency involves a subject area for
which, under the Constitution or laws of the United States, the United States exercises exclusive or
preeminent responsibility and authority.”

* 42 U.S.C.A. § 5170: “All requests for a declaration by the President that a major disaster exists shall
be made by the Governor of the affected State. Such a request shall be based on a finding that thedisaster
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PAeEh ~ Bag—F > SUEREHERETEIE - IROESE 402 e S HRER
AR E R RIS B LR LB B Z BISMRE - IRZIAME » FSIER AR
ATREREE A - SBAING EAAN [ H AR AL &R B E B - #E1TRI AR
T adn - IR BN BRI M~ (DU ACAE™ - B E A
A TEREE ) TR ) FTEET 28 - BREENEE B RO AR
SpikE 2 ERERY -

v

EF(T

iz o PEAERERE > g R E > EmEAE RS EREEEEE
SUEEE > BIAf&E 45 M1 (Hazard Mitigation ) ** ~ e tes% 2yl B 813114k ( Crisis
Counseling Assistance and Training ) * ~ 4:2#8) (Unemployment Assistance ) *° ~

B25/\JLiE#5 ( Emergency Public Transportation ) >' o

I

BRFRBURF SR MR 7R S 25 M HEAT AR B 70 s 8] A A B B N LA BI S R R 3%
ENERIE TEARKE ) BT RESIRE ) WEEE S B SGT R  RNER

FEAR
(1) KERFERHE - UHEEBF N K ER TS - KFERE -
(2) EAKFHEETGRG - ARRE - BERSSH NG - #2HIRE

SR HORM S BEUER - (R - B -
(3) EASKE RIS | TaSHRT - W) - BEF - 2% -
W R T ~ B R -

(4) BERAEHINEHE | BHTEEE) - HIhEE s -

is of such severity and magnitude that effective response is beyond the capabilitiesof the State and the
affected local governments and that Federal assistance is necessary.”
% 42 US.C.A. § 5170a(5).
7 NAN D. HUNTER, THE LAW OF EMERGENCIES-PUBLIC HEALTH AND DISASTER MANAGEMENT 192-93
(2009).
42 US.C.A. § 5170c.
4 42 US.C.A. § 5183.
42 US.C.A.§5177.
1 42 US.C.A. §5186.
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(5) BauRiRE M « B BH IEH - N\BRATBUCEDE - 2
FUE FREHE - CEBPHEEIRRES -

BSe a2 SEERBAMHELE - BEGRREZ BRI (R 1974 St ARTH
W HHA RSB BRI B S0l M R 8 4 2 A E G > B E8)
I ANARHE BN © LE—Hrg e R B FIEUE I E E VR R e b H T
HipEmt 2 B Tsa K -

|
&

SHEFTA EEME RN » BIREEMEIR R RGBS N B - B R
RIFA] > B —EmEt - 2B - £ EENRZBENELES Y5 AT
R EEBER L i SR AL ER 2V & - BIRIEEER Z AT S R E
8513 (National Response Plan) - (%> 911 RV EBEHF1% - HBEFEEEE
(Federal Response Plan) JEHEMZK - BEFLESE G &=& N BFEUR H & 2 Al
T MR EETE 2 AR RN T BES BB —HESE R
2T e bt HEHENESR A EBFTBUT « 7 - BN ERA BT E
g~ RLELPT R R BT K R B ety o] DRI A A - DAKECRAENFF 8
BB E I B BNE £ 24 - FE4E Katrina BEE\ > Fyat EUE AT 2 2l -
BUZ FESEHEZRTY 2008 4F 3 H AU e R - 93RS @R ~ FARRFT ~
FEBURFAEREAE A LR HE KB FAE » R ORI FR U B At 25 T
AR ~ RABRFIEEFEISE R RIS MEa T E LR (E M T EE - B R T B R A <H

( National Preparedness Guideline ) FiT#FiE 2 ZBHE -
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B %2 FESENEZR FH DL TN Ui SRR o B SZ38 ThsE M4 ( Emergency
Support Function Annexes) ~ Z#&[f{F ( Support Annexes) - &[4 (Incident

Annexes ) DL R4 4E (Partner Guidelines ) o

LS RDRE MR R Sl & 2 IRE - DUR BT ERITAINIE " e 2
B EE R AEE ) FRTR ZEHLAE - BRESHRRE (2 (I F SRR LURE
B FER & A ey p BE A R B SRR B S T ~ HOTFIE S HVTED  (RIBSEHCAR B
M BESHRDIRENH RS B BRI ERTHIH A - B [ERESSIRIIRER B A%
TE B SRR E (ESF Coordinator ) ~ EFEL{l (Primary Agency ) S5/ H2H
fir (Support Agency) » B SCIRIIRE M (S S B Z EIRFIRETT - TTHYRF
TEEHEEER] > AN EEFRMBETHITRIEDRE - BSSHRYRERB ZBEE
7R T —JTHEHE | (unified command ) 2 J7= - (ESRELZ B4 ~ MESRRE R PG EL -
B B B A B TR T R SR IR AT T 2 (75 -

SCEEIH AU FR A & ~ S EBUE ~ FABBFT AR IR B4R &t 7T foh 3 11 80
{THEHE R ATE L2 2 30K - DI TE 7T HA S Z SHEUEH - PR
(A RPRIN FAE R EFH > et B SRS R R Z SR - FUEE
TR Bl SREs - TRy S 2 EE

LR IR TR TR - R RIS B ARIRIEZE K - TFAA
—EEEEMFETEE - RS R LR AR ISR - B0 - R R S
KI5 -

>2 See NRF Resource Center, Emergency Support Function Annexes Introduction, available at http://ww
w.fema.gov/pdf/emergency/nrf/nrf-esf-intro.pdf (last visited June 16, 2010).
> See NRF Resource Center, Support Annexes Introduction, available at http://www.fema.gov/pdf/emer
gency/nrf/nrf-support-intro.pdf (last visited June 16, 2010).
)
Id.
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B 5 FEEHEZMA T AN IR S MG 2 b > % EE I s A AR R i
% - B fE2:81 ( Engaged Partnership ) ~ _FF|-Pff =5 ( Tiered Response ) ~ 58

M:AEZEET) (Flexible Operational Capabilities ) ~ —7 r#5#H (Unified Command ) [A

KA{TEA#EM#E (Readiness to Act) ©

#4¢2:81 (Engaged Partnership ) 383084 MBI ELRL FERFAIEE - DUTIERITARE
B SR o 4B S A DV E AR » X ELR ph R TR ARG & S A
1 - BB TR B SER - BB S TS B - R
SEHE NG (LA AT 70 TR AR AR o TS0 TP TP A LA R L A 2T
53 » BN R IESRAE 1 R TR AR SRR LA 2 -

EFHRERESAESE (Tiered Response) (433 T MLV ATASH RS B4R TS
REISER | AATIDER 8 B T RTE ) SRR A R e —
TBRBOHE IESENS » SR F3RIB - —RIGR » $F S BRI - 3
BURFA SR DL R ER P4 — REEEIRT » 7 e T B E AT B > 4%+
H—/ NI TS BDATSHR - RSB S TR - B - DA T
ST EOR MRS BN R B TEARIN ORI 6] ok 2% -

FIRA SR A RIS S8 o R SR RS © SO
7 {£3£8E )] (Flexible Operational Capabilities ) - [EZEFT 6 2RISR + JERIDLK,
SRR ARG e (b - BRI FTs F e A PR
IR R R R ST 2R -

—JtfEi#H (Unified Command ) {75 SUMESEITHIFTA Al slibh 2 2238 > 28T fy g
i FEE (AR 2B SN E S A0 - HEAFEAERE
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FIFS " a4, (Incident Command System ) HE{TESBEFARRIRE - DLy
RESEIE] L B - (A I A 274 (Department of Defense ) fIfEEE »
ORI B S SRS ARG E » BEA BE S T S REAE T 2 M L
ML HEBRER (> FESE TR T 530 - SAT » RO A B — RIS 255  EIEE s
SIEHE - HENH ESBFHSEE - BHBFSEE TSRS E
B ERIARRIEE A B BT - MR 2 RS E R -

AREE REH R R A 7T BB AEAR - 1B b 2 B s 5 7
TR HITTEIAEM (Readiness to Act) © B EHETELURGESR - Hor o R A
A~ SHRIERERER > RRE RSB N ~ BUELUEIE - RS (5%
Z Iz - pEmASUEE R -

= BIREHEH AN

5 i B 2% (National Incident Management System, NIMS ) Eil[g| 57 4
TEZRME B4 G EME - 28 B Z IIREE A HEE - BIRFEEEI MG i EH 2EIMEE
Z BT AU - 2268 > NEBEN R ERR LN BAaBHMZ &R - Al
LUK BE ST HEITIE S S - BIR BHUEHE ASAIA il 2 2R ~ HE - HBEH]
ERENE - PRI E 240 - RIIEMENSEEEEEN - 5 BT EK 2 BUNET -
FEBURTAH A DA S AL BN P E (E st e T TER ~ fRa€ ~ MBS - 1BJF ~ RS %2
2 DR - MEZ IR EREZ5E - Kt BxREHEHE LG IE
JESEGTE - TNIMEBEANAFIFEL - FIME RBEHIEHERS -

B EHUEH A EEERER ISR s TR PG ) BUR
BCE B RUARE - TR - R SEEE - ST HBIN A
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SEBIEEE  AIRIFTL  EE S ED R AT SSEHREES e & N L8]
ATRE - BRI TS EERN (LTS | BESLSERE BB
DR B U 2 M B B S TRl - STHRIIR M - Bl L R A
HC T 2 BI57% ¢ 0 (National Integration Center, NIC ) » HRRAFIREEE - 428

AR ESFE S o HIE S BT R S B R B A5 -

B R EHUEH 248 H A AT TR AT AL > 43 BI{AREEHS (Preparedness ) ~ &R 2
Ei'E ¥ (Communication and Information Management ) ~ &JFEH ( Resource

Management ) ~ 54 ;25 ¥ (Command and Management ) DL Jz 3§57 485 B B 4 &

( Ongoing Management and Maintenance ) e

BUAY FEM R EEARNE T fEEER | T ZEBIEHE LS (Incident
Command System, ICS ) « BS 2 &3 £4% (Multiagency Coordination System, MCS )
Pl A FE &R 28 (Public Information System ) » AEwEEHIZ A/ ~ #ilE > /NEEH
—EBNZHE - REFBEEZEH - FIARTEEIERE - AN - =
R R4 A B MR O BT EE 2 R - &1F - 883
TR R R [ Y S R I - SRS E ST RSN E R MEEENE
PREE T > JFBUFAHSREEAMRL I T RN B ERSL 2 -

(—) BHHIEHEARS

BRI HEAR G A EZERA R - AR EIPURa ~ 5% - A

B~ B~ s e E AR T HIERESEREHE ARBEESER
TRESMR I UESE R E R R HARER Y - (RN SEE S (EEE

¥ BT AiEEE 23 0 EH 201 -
% Department of Homeland Security, National Incident Management System, at 3, available at
http://www.fema.gov/pdf/emergency/nims/NIMS_core.pdf (last visited June 16, 2010).
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I R E RS E el ~ & 1F - FEIEIIRE 2 E i I o R 5= rhilE T B

—H i F54E'E ( Single Incident Commander ) DL & " —773#5%# |( Unified Command ) -

AIrE NSRS ERENE—EEE - SO EREEN A K [ER AL
SEHEEBRAVARE - BUERILE—FHUEEE - 2R EVES - REAENE
WEE RS G L ERE - A S R B AL 2 B - AR SR R TS
EREAR > DEREEZITASEESHESE 2 B - 0l - 515 - BRI
B W HHRFEIRITERERGESE > NIRRT - ieEE il g ZHE&ERREEE
EfiaR TARRIIRRFET » &R 2 B Z R R AR EHVRER - FR—IofE A T
FvE 2 PSR ESE 2 AR B (4R BB & 2 HEIR ~ BHEAEE -

TR E BEHE B T RlseA A EEE (Public Information Officer) »
2B (Safety Officer) DURM4EE (Liaison Officer) =] HI - R BhEHHE B
R TERESE - NHEIREREHAK - HAECE AR B AR - #t
BIEMZEEN - BB - IR ~ BEE - R~ BB IR H IR 2 & - e
ERRRESENER > BELEZ LG - PRSI G EE TRHEIEHS -
som ESETT B2 e BAMIZIEILY - BEEAIEREMATESHE - #
o Z PR BT - MRIZEANIERR B 2 BUR ~ M 2 &R AUHRR R -

PRI ZSN > BRI A ZIRERE - EEAVIRINEE » 77 5IElFHE
9 ( Operation Section ) ~ 51" ( Planning Section ) ~ 1& #)E[7 ( Logistics Section )
LUk sz @l/A7 BUE P (Finance/Administration Section ) » {EZEHIFI&F RV IZEIE
» PR AR A DU [BIE R AR - sPEEEPIISE ~ P AR EE SRS 2
Hal&a e B BB EER - REEMTa S RMEMTA TS EHERBE &R - 4
40 A ~ AR FHAE R BTSRRI R RN o R A TR PRI &
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BNV ERAL - NBZGATEZEESHE - B UESE 2 AR R R
HUBTE A Z FEhE ~ BRI SRS R Z WS B LU S SCRBIA B ~ St Z AF

1A

() EBE g F4

SR A SRR B RO B S S 0 (Emergency Operation Center ) B
SHiE/NH (MAC Group) BT » IS EE ZATEUE RECHAFR N > 12
BB DINZ RS > ETISE e i LAF - IEE G R Z TEIDEN T ¢
WikE ~ L~ BORFTA R R ZEH  IRIBSRHNERRTRZFE > fild - H4A
MY EZBERE - @EGEET] - BEHERN - BHEOEZ2E > PEEE 2
(BICIEY » UG Ao SIS TR BN LR EEE HBORESE g 58, ©
REEE BT - MR EABEH AT R 2 BT © B SCE N FRGH
AN - BEESRAE -

(=) AHEMRARSR

1

NHEM AR ARSI Z AN ~ BUELUIGIREEER > By - A=
NI HESE N B DU HAA B (A (H2E - AORTFTAL - A FHEER ARG M A A3t
HilE > HAEREHIEHE AT A Z — » W ~ 5EE - R S E R &S
AL FEFEEE SR RS - NS RERY g E R - A IEEF RGO A L
SENE ~ AHAREY TR TR o NHEER A LB AR AR BITEE
FEERS AR ~ R E SRS ARG 2 LGRS ENE - B e m AR 3%

AAE R S e S

7 1d., at 64-69.
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- P

—  REKERBRE R E
WIB AT Y HE K FTRA R4 - B ER T
(—) SRFFERIERHE 2 EE T

TR R ESER DR B B HEH R4 1R - R E e RS T
(6] > (e A R R ) - AR -~ TR RS E B AR N AR B
fEtEE - RESKECENIREE R R ARV YR EHEY BRI - 5HEZNEE R
sEAll - NBSOIRRRSR AR - BERE A ~ $5EUR ~ MBURF LR BRFIBUE 2 R E
Aetm s > NIEAEIFPMAEEEZ(FRER -

(=) ssshps il g 2 B & - WaalEsEsE

RN E R TS Z R - WAIRTAL - BIR B EH ARG Ear i
FERHEAZ O — B SR HEY T ERE(E Y5 ) HAVIER SR B A AE A XL
Wil WIEE > ZASANEREZRBUTZER - ERFEGEL—HFAA - 1R
PE—%40 1 - BIRFRES AR R & EIACRREN S BB AL - (EH B AEEEEE 2 8
R S A RIS E TR R B IL TR - S ARE R AL - & B R BN Z EIE)

S
RE °

(=) W= iatE
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SEE S ETRAE 08 T R GERE] ERAVARR KTV RETEH - BIEHS
JE T Z B FE ~ I~ HE T BURFEERAEL IR BB - — RS ABRFRBUR AR SR SEFE
B % - REIKEIBE A ZFOENHE Tz el ) 85 ArliNBeaE
{845 1 oy I BB~ REPR AR o BB AT FAA RS > oA
FBL T EA 2 R o B EIE A SCEE AR - BRAL T BTSSR > e T
WU AR AT RE i (AR R R B 52 52 ) 2RI > tb— T ik ARSI
IEEIAFIE BB EEET - iR KR - E@ATEIEE IR FE
WUE R BV 5 > A B AN - M - tERINIEREN: - 12
AR 2Rt ~ AUNETERY S RUE B - SIEFTA S BURTER  JEEUF4HER
URALES P G Sl st B T TR ~ OReE - FESE ~ 1B ~ RS E Sz 2% > DURD
i~ MEZ IR IR Z5E - BFBUT BB MBIA 30 > DIk
W R FHEHE ARG RBFIBURG T Bl ~ SRR - 82 BEFBUTHE
SIRFEG ~ WAV RR K E IR AT i EHEEENIEA R - IFER
E=H 2 WEERHINBURFITRIE -

I

— ~ Katrina &S BB K E TRRE 22 Z K

Katrina W&EZERIHFS ~ MNELRM G BURFEIN K E Z ESERETT » BEQTATAL - 55
B 911 B > FIIREILE — ~ 2EMEAVBINSESUEREARE - N 7 E
FIEEETE N EFRFHEH 44 > Katrina BEEAE & 2R ~ BUHRVE—X
A o 28110 > Katrina BEEE )2 B EE SR ENRE SR B 5 AR AR e i B T HL i
VLZ EERAG & © Katrina BEEUEHT H R ZEIR m S iR MR 2 — > BE

*® BT miEEE 23 0 H 201 -
¥ RIRFA I — 48 AR o BB R R ATt s R — B 4 Y
JFRRAE ARG = S8 i » 38 Y 50 M B SR 2 4R TR BT 8 S5 B I FR I - See generally John O.
McGinnis, The Symbiosis of Constitutionalism and Technology, 25 HARV. J.L. & PUB. POL'Y 3 (2001).
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SRR TN - B Ae2 SEERAEE 233,000 ~F U5 B > Horps2 SER g B 2 e Ry 4l B
R (New Orleans ) » 52t 80% /K472 » WHERE 8 A - J8ETiEiEE
810 [EEBAA L o MR E AR S 2 JFA » S5 T -

(—) KiEE-FH

[ 2R e S B 2 B T AR DA T BURH B R 58— 4 > S HEERE T A e DL
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% Nathan Smith, Water, Water Everywhere, and Not A Bite to Eat: Sovereign Immunity, Federal Disaster
Relief, and Hurricane Katrina, 43 SAN DIEGO L. REV. 699, 704 (2006).
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8 United States v. Thompson, 98 U.S. 486, 489 (1878).
%7 See, e.g., Littell v. Morton, 445 F.2d 1207, 1214 (4th Cir. 1971).
% See Susan Randall, Sovereign Immunity and the Uses of History, 81 NEB. L. REV. 1, 100-01 (2002).
% See Erwin Chemerinsky, Against Sovereign Immunity, 53 STAN. L. REV. 1201, 1219 (2001).
% 467 U.S. 797 (1984), at 814.
°! See Erwin Chemerinsky, supranote 89 at 1201, 1217-18.
2 U.S. Const. art. VI.
65



GRATHE AL AR RS M TR R SRR ASE 6 (R e - TR B M m AR
PREERET TEEAAIUSE ) iERE - SR EIRA e E R BUERT R 2
PN > T IERShRIL —BIE AR -

AT EAC CORTDEME ST ARATE ) > (G B TR TR
BIRHIEFS A TOIS 2 - RIS E RSN AEHEE T
R AT A 5 — R R T - (AT S S B FLARI T AT AT
WES > R - BURFEETRSE - CORES  SOBTH » BURFBURLAFT B (7 Bl
RIEZ B - SRR A SRS 575 - 28T - WANFTL - BRI IYE &
RSB EE » WRSE 2RI - BRI SRR N (e SRR T
R R EE T o B AR T RIS e R (RS — 5
Bl T B DIEEREE | (governmental function test) LUF T #BIIAEMIME |

(discretionary action test ) B

"BURTHRERRAE | R EAE L - AE EBINBUT 2 BB A R EAVEE -
PRETIB T 2 A LS - 28000 > DASESeHY T =W M (M i S B BoA BURF THRE LA
N > HEFMENTEZT S BUFEFHEES > mafE L Eae 2t
ZiEE) - Bl ¢ Ik ~ WiitEEGA o RS 0 ATsRd EEUR IRE (R R EORDIRE -
FLEER E BN B (R R RN AL P 55 - B4 - &he ~ (5 ~ BIEE
SOt K88 o 49 15 {EINEREL " BURSHAEAEAE | (E Ry @A T Ry S 35 2 ARste”

% See Erwin Chemerinsky, supra note 89, at 1201, 1211-12.
' See Susan Randall, supra note 88, at 26, 31.
” RN ERBS U R E R FESE 5 55218 Floyd D. Shimomura, The History of Claims Against the
United States: The Evolution from a Legidative Toward a Judicial Model of Payment, 45 LA.L.REV. 625
(1985).
% Ken Lemer, Governmental Negligence Liability Exposure in Disaster Management, 23 URB. LAW. 333,
338 (1991).
7 1d., at 333, 339 (1991).
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% Federal Tort Claims Act, Pub. L. No. 79-753, 60 Stat. 842 (1946) (codified as amended in scattered
sections of 28 U.S.C.).
% 28 U.S.C. § 2680(a) (2000).
100346 U.S. 15 (1953).
67



RBGEGT - BRI E ARG T 2 R RGEAS 6 R S rrss by -
IR & R B R A EIRB B RO R b (LB B 7 A I
BARERE BAR R o B GE E B A B » R RE - Ak
T BBIFZ BRI B BIT R EISNZ R > TS REE 78 - 2 AR
F A B AR 2 AT R AR E RSB BT ThEE » AIRREL—
{515 MR (i L A R R RS - DAl R B B DA IS > B TR
T BN R TR 2 AT R BIFESR A S 2 S 2 G B HE (R - shEsl i
EAn L B SRR I — 5L - RSN IR R > PR EEE T R -
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1% Dalehite, 346 U.S. at 23.
121d., at 36.
1% Mark C. Niles, “ Nothing But Mischief” : The Federal Tort Claims Act and the Scope of Discretionary
Immunity, 54 ADMIN. L. REV. 1275, 1318 (2002).
194 467 U.S. 797 (1984).
105486 U.S. 531 (1988).
1% 1d., at 533.
7°1d., at 533-34.
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198 1d. at 542-43.

1991d. at 536-37.

107499 U.S. 315 (1991).

"d, at 324.

"2 pPowers v. United States, 996 F.2d 1121, 1124-25 (11th Cir. 1993).
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3 42 US.C.A. § 5148.
"4 Ornellas v. United States, 2 C1. Ct. 378 (1983).
115
Id.
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116 Nathan Smith, supranote 85, at 721.
"7 See Torres v. United States, 979 F. Supp. 1054, 1056 (D.V.1. 1997).
'8 See Graham v. FEMA, 149 F.3d 997, 1006-07 (9th Cir. 1998).
"9 See Sunrise Village, 960 F. Supp. at 286.
120" See Burgos-Montes v. Municipality of Yauco, 294 F. Supp. 2d 141 (D.P.R. 2003); California-Nevada
Methodist Homes, Inc. v. FEMA, 152 F. Supp. 2d 1202 (N.D. Cal. 2001).
12 Ken Lemer, supra note 96, at 339-40.
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122 Ala.Code 1975 § 31-9-16) (d), “As used in this section, the term “emergency management worker”
shall include any full- or part-time paid, volunteer or auxiliary employee of this state, or other states,
territories, possessions or the District of Columbia, of the federal government, of any neighboring county
or of any political subdivision thereof, or of any agency or organization performing emergency
management services at any place in this state subject to the order or control of, or pursuant to, a request
of, the state government or any political subdivision thereof.”
12 Ala.Code 1975 § 31-9-16(e) (1989), “Any emergency management worker, as defined in this section,
performing emergency management services at any place in this state pursuant to agreements, compacts
or arrangements for mutual aid and assistance to which the state or a political subdivision thereof is a
party, shall possess the same powers, duties, immunities and privileges he would ordinarily possess if
performing his duties in the state, province or political subdivision thereof in which normally employed
or rendering services.”
124 K.S.A. 48-915 (b), “Whenever a proclamation is issued declaring a state of disaster emergency
pursuant to K.S.A. 48-924, and amendments thereto, neither the state nor any political subdivision of the
state nor, except in cases of willful misconduct, gross negligence or bad faith, the employees, agents, or
representatives of the state or any political subdivision thereof, nor any volunteer worker, or member of
any agency, engaged in any emergency management activities, complying with or reasonably attempting
to comply with this act, or any proclamation, order, rule and regulation promulgated pursuant to the
provisions of this act, or pursuant to any ordinance relating to blackout or other precautionary measures
enacted by any political subdivision of the state, shall be liable for the death of or injury to persons, or for
damage to property, as a result of any such activity performed during the existence of such state of
disaster emergency or other such state of emergency.”
12 M.C.L.A. § 30.411, “This state, any political subdivision of this state, or the employees, agents, or
representatives of this state or any political subdivision of this state are not liable for personal injury or
property damage sustained by any person appointed or acting as a member of disaster relief forces...... ”
126 1d., §§ 30.41(3), (7)-(8).
27 1d., § 30.411 (4).
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REFEAE T BN K E 2Rt E LU ER BB A Z BUFIHEE - G R HERTIRE
iERERE o W KE 2T ES R A BUNTIRE 2R B R A1 A -
IR RIS - SEIREARERF AT - NI - 0 R S BT AT Ry ZBCK
el NI 20 2 DR TR T R Ry BURIIRE - IS R AT -
PRI > PREGRE DR AREN NG BUN DIRE AR AN PR BE - B3 - FEE—1RE
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A, KEIESE

1 M.S.A. § 12.61 (2)(b), “During the effective period of the emergency executive order, a responder in
any impacted region acting consistent with emergency plans is not liable for any civil damages or
administrative sanctions as a result of good faith acts or omissions by that responder in rendering
emergency care, advice, or assistance. This section does not apply in case of malfeasance in office or
willful or wanton actions.”

1% See, e.g., Zavala v. Zinser, 123 Mich. App. 352, 333 N.W.2d 278 (1983); Ozark Silver Exch., Inc. v.
City of Rolla, 664 S.W.2d 50 (Mo. Ct. App. 1984); Valevais v. City of New Bern, 10 N.C. App. 215, 178
S.E.2d 109 (1970); Davis v. City of Lexington, 509 So.2d 1049 (Miss. 1987).
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Bl McMichael v. United States Z£!*°8il F ortney v. United States ZEBYRG, %
FEEREESTMESTSEENET > RMERAIA AERHADEGER - R

McMichael v. United States Z£1 » BAE[F5 {2547 > B K TR S5 P h 78 P9 e b

139705 P.2d 918 (Alaska 1985).
B d. at 920.
132 486 U.S. 531 (1988).
133856 F.2d 1026 (8th Cir.1988).
134 714 F.Supp. 207 (W.D. Va. 1989).
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135 856 F.2d 1026, 1033 (8th Cir.1988).
13¢ 714 F.Supp. 207, 208 (W.D. Va. 1989).
7 Ken Lemer, supra note 96, at 345.
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1% 53 Wash. App. 1, 765 P.2d 316.
9 1d. at 319.
14097 Wash. 2d 466, 647 P.2d 481.
M1 1d. at 488.
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42 493 N.E.2d 1229 (Ind. 1986).
3 1d. at 1232.
14 See e.g., Williams v. Tuscumbia, 426 So.2d 824 (Ala. 1983) ; Gordon v. City of Henderson, 766
S.W.2d 784 (Tenn. 1989).
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A EEDE | B G T fR#% (The Volunteer Protection Act) '“#E A %35
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145 42 U.S.C. § 14503 (a) (2000).
RN BT S ER G T UARARS B HAY 0 FESgETRE  ARES 2 e
@Al ~ (S LE - A EEYUIRICTEE IR (Hate Crime Statistics Act) FTREZfTR © ¢
742 US.C. § 14505 (6).
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18 42 U.S.C. § 14503 (a).
49 1d. § 14504.
150 Va. Code Ann. § 2.2-3602 (B) (2005), “Volunteers recruited, trained, or accepted by any department
shall, to the extent of their voluntary service, be exempt from all provisions of law relating to state
employment, hours of work, rate of compensation, leave time, and employee benefits except those
enumerated in or consistent with § 2.2-3605. Volunteers shall, however, at all times comply with
applicable work rules.”
" MD Code, Courts and Judicial Proceedings, § 5-407 (a)(11), (c) (2006).
32 CR.S.A. § 13-21-115.5 (3)(c)(D), (4)(a) (2006).
153 42 US.C. § 14502 (a) (2000).

79



4 ZEREERAIHBE RS SR EHNR Y — - IR R EEREEE - 5
—EE T A KEEE AN REHE > WHRE —EZ A BB HEnE E A Z 6
i o NE - ASCEFRGWAR EERAR > IaBIREZE - et e nfE
PR > REMDAER TR RREZ G  EASIHIEN AT B SHMZ EEEE
HYIEJRS > RRE (e E RS 281 - A BT7H - B IREE N BB R
WESFFELFEAN SHE - SUBERNEFHEERZBRIGEANS - 210
R EIRFREIRTER Sy - AVARCE BRE0RREZ A0 » BN —E MR NIGE R HE 2
I > DR AHR R - ERESE A B RES 2 H/E - DUT > Hohndd
ASCHEIR IR TR E BRI A\ B e SRR s I EP i -

— Rt EHERE 2D

RREFRIE N BIR R B (R Z IEE AR /] ? s & A AN HIE R
RIGE N BRGEABERE ARG EBHERTR < B0 o WA G B
R PR (LB P AH R R IR /KA » (RIIE > DI ERERRZ T2 - A4S TR
e N BIRE > B4 HLEN: - AIESEM - £— RICEHBIL— 2= HERK
FAE - Al A D EFTR - SR ERE AN SR B R E R F AT - 55
BRI N BPR T AR URIB R RSN > A RN EA AR Z e MHR A
EEEE > REERAIEERTOIRRE T IR R 2 B R AIRTS - RERERRRE Huk
-

fLaF & TRE el B R R R T RE & B RN AT B U IE R N Z IR i
RIS - R > A > NAREERSIRED - RERFEIGE NS T
HAT K Z i g KNI RE Z A - Bt RIERTE A HIE A AT R > &
HIR ERORS N FeE > B3l B A > ERCURE R LR R AE £ (58T

80



HIHEED - INERE R R REIT RATE TIVRIEB S ETS - RRETRIAIR
TR IR T Rl G &3 - ST 2 AT B E N A E I iR AR E &
M#dERs - HEE L&D - EREGGUE AR TR UEE R L A3

A BTOIRRE © HE > AHEATIL - ARk 2 R B REREURHFERRECE ~ AR

1T R BRI TR Z M Ry - ORI T T Ro{ly o] Ry T RERY AR BT © HYLEE]
> BERRIEEE AN BN E RN T REME S AR MIEE S BES - A ERERH
FRS BIESE 7 1T Ryl SOZ S8 - BEFERIRE —8L > RFARRBESERBER
1T RiMZIBER - HEEESEM - BA cEEGKEARG EEREZ X E
PRI M ZIRE 2 A HIRF AN ILMERIERM - 280 - DIARAKEG R
ZAEAERTIRE RG] - WE - BRR2AEL - BEZER - aJREhEERE)
SAEGHIE - MIE—JEFTIE -

i FH

FRERF A e PR B B B B RYEEHIRTE - B ot > BB B YR - 40fE
FEEELOEEZHE - BRBUTFSRIFEFEBEE T 2 E LHEG2RE™ - 14
s LA Z AR i TOE ZBUFERBIATTE R » QIS8 21T R AT RERH B e 1F
BT MUEREREIRE LN - B BRI - R SIREZ Sl
PR IEE  FOR A RE M S T R B e $gEREas . HE A B - LI IER AR & R H]
EEAARENINmEEG R AR > BFEA R EEEN Z#E - DFFE
2 NERABR TR Z B - 28I - LB TR EAEEN IR " 2K
BRI IR SRR AR - R s prE A D Z 220 - DISREI#E T
RN BB > HaEUIfEHR e 2 NG - HifmREEsEEE - BEHENEERE

(Rl

N

' See eg., Jerry L. Mashaw, A Comment on Causation, Law Reform, and Guerilla Warfare, 73 GEO.
L.J. 1393 (1985); Frank A. Sloan et al., Effects of Tort Liability and Insurance on Heavy Drinking and
Drinking and Driving, 38 J.L. & ECON. 49 (1995).
155 42 U.S.C. § 14503(a) (2000).
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1. 243 % (Posse Comitatus Act )

FEUE ESTEIRFLE R TUA R 2 MU L A E Y EEEE - ARSI
HBER BN AR ER A T o AR IS L BEHEE - TR E =B
FREREFARES 18 565 67 H55 1385 i » HESHUEN T © TMEMAIERAE BEK
RIS T > REBAEE S ZEE i I F R R REVER - T
FALAIT IR - R ST - SR A ELUFAIER » sl Bkl « 1%
o > WRSCERI B A 2 AR - BB R AR A
SHEEGAANEZER > AIRERE - 28000 > ARVBEST NBEEEIAT - IR
EEABRZBRES - MRIDEERE ABEN KRS HEPERIRTT - A
M B ThEPReZ AL — 8 - BIGEERER G 2073 KBEM AN BEEE
2 FHRIE o BRILZ AN > SR B A Y S B R AT > B NI

B R AR LLIE AL (federalize) - RIMEE A ELA > @A™ -

FH SR BB I 2 A~z S B BRSNS » [YSRBIB IR % - IL—129FE
SR AL ER e (SR EIAYBH R L B A BIRFIE RN Z (5 » IHE SR L
REIRR Ry s RS 2 — o et BABSCE ATHE B AR R & B T
RS > (B EEEEETEE ™ - ERER IR YRR TE (B
EEGRA TN - MRERREANFYES fit > EAEHARRER
R ERRS—R" - FEEE DEILEHE LG MR EHER A
FAFZFim - HRNERZAEE S EFR B ER.OF - Alexander
Hamilton FAFHFSGR TR EBNER 258 > HR BB ANERGRILAR

185 18 U.S.C. §1385.
'8¢ NAN D. HUNTER, supra note 47, at 92.
W s S TN ERE T A -
'8 U.S. Const. art. I, § 8, cl. 12.
'8 U.S. Const. art. I, § 2.
% J.S. Const. art. 1, §8,cl 11.
Y1 US. Const. art. 1, § 8, cl. 15.
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B REFPRZE I A R RN s 2 R (RS BIEE) WLk
WET 2T G PRERERNRE (BEB=BER) MEHE - I
T B E AR SRR R E T - RREINZEI W)  BrFRA IR HI AR B A
TR AR -

PRI IR E RSB NEOE Z IREE T Rel - B 1792 F5EE&E T
ES (militia) BUEFERAYAE - ARSI EEDEE S H A E & fi ) HH]
BRI BARESITAR - Rtk e > SR
(Reconstruction Period ) F[5 £ BB A A HBAT THY LB M8 ™7 » 1 25 e SO 0
[ EEFE & INEESAE - BHRNEIREERERRT) » HNERTEET
EEobE - 5[ HERE AR 2 BEE - T 1876 F#ET 2 SRGiREE » Rl g
HHEEREEZ FA o EFRFHIEAIEFE Rutherford B. Hayes B[R F & FE Samuel
Tilden 17 2 SR&FERIET73HE L > EIFHYINIEFELEAE Ulysses S. Grant fyfragE
BABEZE  JREBFEBAER R H N ~ B S I NI R ARG © i
& HLANELFE Rutherford B. Hayes SEE 5 1 ik B2 I - B& ST A N B g R A2

Gz BEER N T DAL= e s - ARG 282 REE A 58 HE B

192 Sean J. Kealy, Reexamining the Posse Comitatus Act: Toward a Right to Civil Law Enforcement, 21
YALE L. & POL'Y REV. 383, 391 (2003).
' U.S.C.A. Const. Amend. II.
" U.S.C.A. Const. Amend. III.
%5 Act of May 2, 1792, ch. 28, § 2, 1 Stat. 264.
90 1865 £E-1877 4 » FEEE T B ALGRMRE » FELCT 1861-1865 LEAYPNEK » MR JT & 4 FEL
ARERBEFBBUFAYALTT 2N Bl - PNBRESHAR - By 1 g 5 25 N SR Eu&kd\f\%ﬁi@%ﬁi} (%
HAAN 3K & - BT EINE A0 3K B - Ry T HUBUMHYRR IR ABUR - B H SR A B
PRat %)\E’JEI TEA o) BEFSEUMRRLGH#HES T — g S BB RIFTERRYE R ECR E&%lf SR
— 5 HA R EE 7AEHA (Reconstruction) ° See generally Eric Foner, If Lincoln Hadn't Died, available at
http://www.americanheritage.com/articles/magazine/ah/2009/6/2009 6 47.shtml (last visited June 16,
2010).
7 Sean J. Kealy, supranote 192, at 393.
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ZHEAREIBE - BHPEIEE L ENHERER - BIgE R RETTE)
PELIF B 2 BN AN - BURNE R BN PR A8 < TS AT s 2 - (NI
B B EEAEIHER IR HIE R GUERI R R » B ENEPTEL Z (&R 1970 FAX
FHREZMAAIE - 7 Laird v. Tatum 287 » SR NEEE HSMPA TR TE
il ~ ZE iR EsE ], (regulatory, proscriptive or compulsory ) HYREAE  jRazZEd - B
TEIT—EBRUERY - sTHRERREHNZR2ARE Z AR - BiEZHEE
S AT R TEDIIER A T2 BB EREE B 2 B ARE Y S AR
R > MRS - ME P —IRPEE R E T2 B T AR G EN EHEE
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"% Gary Felicetti & John Luce, The Posse Comitatus Act: Setting the Record Straight on the 124 Years of
Mischief and Misunder standing Before Any More Damage is Done, 175 MIL. L. REV. 86, 114-15 (2003).
19 Sean J. Kealy, supranote 192, at 398.
2 [ aird v. Tatum, 408 U.S. 1 (1972).
21 1d. at 5-6.
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Marshals )  [Elf& A &R © BEITHEIR BRI BIRHE E S AUREE R L A S HEY)
BZEOK » ARSI ERBRT Rypii TIESh - SR AL O " A5
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BRI/ R EBIENE L NITEIAHAR Z BB R A SRR T s - 2L
iEEUVE N BRI TAR R HETET - BRGRESEHF 2 - Rl dbERE
JN (North Dakota) ~ FEZERHE N (South Dakota) LK NARNIETR (Nebraska )
BEEST - HTBRFS = AR P e BB E B ER S R ERBEA RS E
{E1F2 Laird v. Tatum 2£°° » B EFNEHITATAE (Justice Douglas ) R [EE R
Z Wt Sk R B - NG ARR A DA IEAMA B R0 T R B = AR
HIEEE S [HUETD T » T auAbenia R as BT B DA TP B R IR FIEE -

P BRI T3 75 R 25 B B i P s A 2 AR [T A A = (R &R R [
FHERERE  WINER N APUEEH 2 RE A REZ g SRR EEE R
T i P BV 2 PR GBS

(A S I A T EEEIE 55 L BIEE) - 7 United States v.
Red Feather %8 » BT SR R4 2 B TR STE N ARIRE - b
S Sy R S AT « 5 FIEE T SRR E (SRR

22 1d. at 8, 11, 13-14.
2% 1d. at 15.
29 Sean J. Kealy, supra note 192, at 398.
205 408 U.S. 1 (1972).
2% 392 F. Supp. 916, 920 (1975).
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United States v. Jaramillo Z<RIFE A5 (875 2R Al (7] s ple B B A
FTaREITIA R « RZEZEEEEL United States v. McArthur ZEAH[E - (HEAFR
United States v. McArthur 2£ 7 JJ » FRAFER AU SRR (R IR B2 H N B 2 T2
& THIRFAE  (pervade) MPUAE B2 ORGSR > - RIRKELE R BT
REEEE SR O E Y A B RBE AL o NS S S mIERNC” - 240 »
s e LR T I — 2 B AR AR - TAGORBE IIHESS (R BT RS CaE At —
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5 = A EE (%7 United States v. McArthur ZEFHEH » fEARZER »
ERHEPUEN BN GRA BT EEPTIGE - NREHREZETT Z i E
[CE R ELE ZRE A Ry T HIE R A E B EEE G ARSI Laird
v. Tatum I R EEVES T BITER ) A EEEANAR T RIEBRPRZETT
25 e g (( presently or prospectively subject[ed] to regulations, proscriptions,

or compulsions imposed by military authority ) 15 » H kui% i ARraczE k> %= > |

271d. at 925.
298 380 F. Supp. 1375, 1379 (1974).
21d. at 1381.
1% Tinda J. Demaine & Brian Rosen, Process Danger of Military Involvement in Civil Law Enforcement:
Rectifying the Posse Comitatus Act, 9 N.Y.U.J. LEGIS. & PUB. POL'Y 167, 186 (2005-2006).
21 419 F. Supp. 186 (1975).
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e » A H AL FERGYE P RE T 2T R SRS EEAT R 3Tk
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WREFE TEAEHEAZ s > QUILEEERZ T > A3 A S HEIAGEE
P AT LT - MRAEEGER o MV T IREZ AN T B A BB E

?121d. at 194.
213 1d. at 194-95.
24 1inda J. Demaine & Brian Rosen, supranote 210, at 186-187.
15 John R. Longley III, Military Purpose Act: An Alternative to the Posse Comitatus Act —
Accomplishing Congress's Intent with Clear Satutory Language, ArRiz. L. REv. 717, 725-26 (2007).
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R B ATIREERNE& ZEHRCTER - RO I ABIAA R Z #h
THO o AL o TARE B A AR R B B A > IS o TR RS
B ZR VT LEDME R VI SRR % - It — DB RS [0 70 P B R
- 1981 4 » FHEmimEES{EZE (Military Cooperation with Law Enforcement
Officials Act) >+ FFEBKXIHENE BT S - BEAMRSAMEE I
RS ~ tHTEa i B e - W ISRBUEE BIREAERR S - 3¢t - 140 > 3%
A E TR E N By = H T EETE 2@ B2 |, (during the normal course of
military operations ) H{SEIHRHERIHEBEINEZ FH8" - 591 > #OAMIBR TS
W Fth United States v. Red Feather 287 Rf# - [& 47 T BByt B E B2 B 1) -
HWEBR A SEITIYE - BREEN TEFAYE, 2T - RN ILERAIT
EEZGIIN—B - ILERHAEA - TS BEA 2 U B - HEIIARTINA
s o

2001 4 - SEEACAE 911 FEE - AFEBEEEFLEE K FREBUN IR S
[ A B S B R T SR (war on terror) < % 2001 4F 10 H 5217356
JEJ5 & (United States Northern Command ) » &5 5 & EI; /18 SR BUMHETTE]
T2 Z B AR - BRI Bt B 5 55 B 2 A T BUR 4R - BRIEEZ 1
SERUEFT R S ST AT 2011 2 B SRR &3 El S 2 EAAER - Bl & et ) E

216 Sean J. Kealy, supranote 192, at 409.
217 Pub. L. No. 97-86, § 905, 95 Stat. 1115 (codified as amended at 10 U.S.C. §§ 371-78 (1998)).
28 10 U.S.C. § 371.
2910 U.S.C. § 375.
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% Demond S. Miller et al, Responding to Natural Disaster: An Increased Military Response and Its
Impact on Public Policy Administration, in DISASTER MANAGEMENT HANDBOOK, at 408 (Jack Pinkowski
eds., 2008).
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EEEES 4 RIS BRI B BT <R - W E AR EERE IR
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FEFRR M A A EEERER 2R - RAERRBIIEa A - SINEAE TR
It (militia) ZFE7E « FERIFRFIERRILZ REHS - F7Y 1636 FLOHiHZ
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BRAI > FEA B H BB SRR -

FEENLR > 7RG HERT ISR R IE R B - JORIRSE 1 R5E 8 IHSE 15 -
16 FAERAEEN T RERR, ¢ " (EGAEE) SERIIEE - DT

22l NAN D. HUNTER, supra note 47, at 100 (2009).
222 Robert A. Preiss, The National Guard and Homeland Defense, 36 JOINT FORCE QUARTERLY 72, 73
(2005).
22 RUSSEL F. WEIGLEY, HISTORY OF UNITED STATES ARMY 6 (1967).
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B2 AL TR ERIENEE LM - 1792 45 H 8 Hilil T REE

(The Militia Act of 1792) - VARSI A R ABE M HIE R Lo i A
2 o HRARER S S - B8 BB R B FRES S N rYIAL - BIE > BRI R
TCEAH 2 AR - i T RES R THERE ) 8 T EHEER
W R REESRERT RS WEKSBEREZFETEEEER - KiE
ERERT 2 RCARE 1812 AFEF (Warof 1812) ~ BEILERFi% - THHRIHAR
Tery R EA 2 B FI AR - A R 44 BB Rt (National Guard) - iy H
1% B R I FR L R

LT(T

B ASE R R L ARG B BERLY 1903 £ 2 Tidivdy% |, (Dick Act of 1903 )
22851 1916 £EF% ( National Defense Act of 1916 ) 2 « 575740 F & N R LA
ERAEM IS IE AR B PR PR At - FLAHSR - 4REE - BB FS IR R A - BPGE
AP R R (militia) —FAEZ44 IR IT (National Guard) - Wi E BRIt
TE RS IE A PR TR ER - A TEE — A » HER /G IS
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ERICZANGRE R - MR BB TE A B R A S 2 ples s i - Bl RIS 3 20 Sl

ARG - HAETJTRBE > $22 -

24 U.S.C.A. Const. Art. 1§ 8, cl. 16.
225 U.S.C.A. Const. Amend. II.
226 RUSSEL F. WEIGLEY, supra note 223, at 94.
T ILRE o BUEEE 184 0 H 46-51 -
228 Act of Jan. 21, 1903, ch. 196, 32 Stat. 775 (repealed 1956).
229 National Defense Act of 1916, ch. 134, 39 Stat. 166 (current version in scattered sections of 10 U.S.C.
and 32 U.S.C)).
20 ILEE o RTEEE 184 0 H 60-62 -
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1 Scott R. Tkacz, In Katrina’s Wake: Rethinking the Military’s Role in Domestic Emergencies, 15 W.
& MARY BILL RTS. J. 301, 304-05 (2006).
22 See eg., Brian C. Brook, Federalizing the First Responders to Acts of Terrorism via the Militia
Clauses, 54 DUKE L. J. 999 (2005).
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3 Jane Gilliland Dalton, The United States Security Strategy: Yesterday, Today, and Tomorrow, 52
NAVAL L. REV. 60, 86 (2005); Brian R. Wahlquist, Samming the Door on Terrorists and the Drug Trade
While Increasing Legal Immigration: Temporary Deployment of the United States Military at the Borders,
19 GEo. IMMIGR. L.J. 551, 568 (2005).
4 Qeott R. Tkacz, supranote 231, at 314-33.
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23 Sean J. Kealy, supranote 192, at 428-29.
2% William Banks, Who's in Charge: The Role of the Military in Disaster Response, 26 Miss. C. L. REV.
75, 98-103 (2006-2007).
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*” Kim Lane Scheppele, North American Emergencies: The Use of Emergency Powers in Canada and
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Bl Bernadette Meyler, supra note 250, at 546.
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