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Abstract

Newly-developed telecommunication technology brings about plurality,
complexity and convenience in providing audiovisual services, making
audiovisual sector one of most heavily influenced sectors in WTO by digital
convergence. Thus, how WTO regulations apply to this sector remains to be
clarified. Moreover, digital convergence exemplifies the conflict between
cultural values and trade interest. An immediate solution is indeed in need.

This thesis aims at seeking the solution by following steps. It begins with
the definition of audiovisual services and its relation with culture. Then, it
introduces the concept of digital convergence, explores its impact on
audiovisual services, specifies the problems and indicates how to deal with
those problems in principle. In order to clarify the scope of audiovisual
commitments, it tries to answer “who” should be regulated, “what” regulations
should be applied, and “how” they should be applied. Nevertheless, those
regulations should ensure Members’ right to adopt measures for cultural
protection while requires appropriate standards of review to prevent from
abuse. Finally, a proposed approach of reformation is provided.

Keywords: digital convergence, audiovisual services, specific

commitments, cultural diversity, technical neutrality, GATS, WTO
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7 United Nations [UN], Provisional Central Product Classification, STATISTIC PAPERS,
Series M No. 77 (5th ed., 1991), available at http://unstats.un.org/unsd/
cr/registry/regest.asp? C1=9&Lg=1 (last visited July 9, 2011) [hereinafter CPC pro.].

11




:&f_ﬁk&;]!;;‘\f«/\
rpk oz 8 H
BT P
¥ o Axpk B2 5
96122 | LR BB
%Elgy;;\f\/\
gz o H
B2k oph K
3o TP iR
v
2.D.c | 9613 T o:TA
R 3 PRI
96131 |z & B 45 PR | BB~ A H w3 N2 23
i+ %%%mﬁ’uﬁ%4&@%\&
BT o ATHE B R
IR E S A MHMF A
EZ given e flive JzF i
Gp 2B, BT ED 2 BER
772‘J’7Pﬁ_1«”'m°
96132 | T ARIEP IR | BRI P AHE 8 S N Eirs TR
i PR PRAR o L d e oo A T
G 5T R FTE B ok
FPEaiv B 78y~ @d R
A BRI L |
f%ofiﬁxbﬁil?;m?fﬁ,aﬂﬂ\g
o T E P 2 BERE 0 A
,&_ﬁuuﬂo
96133 L e p E|ToF RS 2 WITE G
T2 F2pe PR | & HPRFE o
*
2.D. | 7524 ed 27
d. AR 18 3 PR
75241 | T AL P D | B EBETAEEL ERTARIK

i PR AR

B0 @ % AP PIZEATR o e
iﬁ’tx—tﬁﬁiz&iﬁ%— AT %{;ﬁfgg%
«#@‘iaﬁﬁw (m,ﬂ»hngr:&
Bz ) R RS 2
Efﬂﬁﬂ'(i%li’—ﬂlijz»—‘ﬂk:r&- AP 1Y
FRAE R LREE R R

12



) B KR Gyt
75242 | @ LR B | BET LG ,Wﬁwmzt B e T
¥ PRFE e AN SRR kA S
2.D.e | & ¥/ CPC % | 43 PRi*
5
2.D.f | ¥/ CPC % | & © PRi*
5

422 W/120 AREJRFER M E
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Classification Version 1.1 » 12 F #§ # CPC v.1.1) *'£ B~ X 50 42 » B 374K &
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ARERE) FO3233 Fs A EREFT EFA TR LRT ©

2 United Nations [UN], Central Product Classification Ver 1.0, STATISTIC PAPERS, Series M
No. 77 (1998), available at http://unstats.un.org/unsd/cr/registry/regcst.asp?C1=3 (last
visited June 17, 2011) [hereinafter CPC v.1].

! United Nations [UN], Central Product Classification Ver 1.1, STATISTIC PAPERS, Series M
No. 77 (2002), available at http://unstats.un.org/unsd/cr/registry/regest.asp?C1=16 (last
visited June 17, 2011) [hereinafter CPC v.1.1].

> United Nations [UN], Central Product Classification Ver 2.0, STATISTIC PAPERS, Series M
No. 77 (2008), available at http://unstats.un.org/unsd/cr/registry/cpc-2.asp (last visited June
17, 2011) [hereinafter CPC v.2].
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7 4% &k : United Nations Statistics Division, http://unstats.un.org/unsd/cr/registry/

docs/CPCv2_structure.pdf (last visited July 9, 2011).
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* Manual on Statistics of International Trade in Services 2010 (MSITS 2010), 99
3.247-256 (2010).

% Organization For Economic Cooperation and Development [OECD], Policy
Considerations for Audio-visual Content Distribution in a Multiplatform Environment, at 14,
DSTI/ICCP/TISP(2006)3/Final (Jan. 12, 2007).

7 See Shin-Yi Peng, Liberalization of Trade in Television Services: The Negotiation
Dilemma and Challenges for the Future, 43(4) J. WORLD TRADE 657, 658 (2009).
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* CCD Art. 4.4: ““Cultural activities, goods and services’ refers to those activities, goods
and services, which at the time they are considered as a specific attribute, use or purpose,
embody or convey cultural expressions, irrespective of the commercial value they may have.
Cultural activities may be an end in themselves, or they may contribute to the production of
cultural goods and services.”
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%% See Byung-il Choi, Trade Barriers or Cultural Diversity? The Audiovisual Sector on Fire,
in GOVERNING GLOBAL ELECTRONIC NETWORKS: INTERNATIONAL PERSPECTIVES ON
POLICY AND POWER 233, 239 (William J. Drake & Ernest J. Wilson III eds., 2008).

*7 See Martin Roy, Beyond the Main Screen: Audiovisual Services in PTAs, in OPENING
MARKETS FOR TRADE IN SERVICES: COUNTRIES AND SECTORS IN BILATERAL AND WTO
NEGOTIATIONS 340, 342-43 (Juan A. Marchetti & Martin Roy eds., 2008).

¥ 2010 Background Note, supra note 30, 99 29-30.

¥ Id.,q37.

¥ See id., 9 32-33.
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%2010 Background Note, supra note 30, 9 59.
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*® 1d., 99 52-53.

* Recording Industry Association of Japan, The Recording Industry in Japan, Yearbook
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12705483215RIAJ2008E.pdf/RIAJ2008E.pdf (last visited July 15, 2011).
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31 See Tvan Bernier, Content Regulation in the Audio-Visual Sector and the WTO, in THE
WTO AND GLOBAL CONVERGENCE IN TELECOMMUNICATIONS AND AUDIO-VISUAL
SERVICES 215, 216-17 (Damien Geradin & David Luff eds., 2004).

> See Christoph Beat Graber, Audio-Visual Policy: The Stumbling Block of Trade
Liberlisation? in THE WTO AND GLOBAL CONVERGENCE IN TELECOMMUNICATIONS AND
AUDIO-VISUAL SERVICES 165, 180-81 (2004).

> See OECD, Policy Considerations for Audio-visual Content Distribution in a
Multiplatform Environment, supra note 26, at 25-26.
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> Peng, Liberalization of Trade in Television Services: The Negotiation Dilemma and
Challenges for the Future, supra note 27, at 665.

> Graber, Audio-Visual Policy: The Stumbling Block of Trade Liberlisation?, supra note 52,
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*Id., at 193.
°7 2010 Background Note, supra note 30, 99 75-76.
> 2010 Background Note, supra note 30, 9 77.
> See Graber, Audio-Visual Policy: The Stumbling Block of Trade Liberlisation?, supra
note 52, at 193-95.
502010 Background Note, supra note 30, 9 78.

' Hamburg Institute of International Economics, WTO Rules in the Audio-Visual Sector, at
14-15 (2003), available at http://ageconsearch.umn.edu/bitstream/26051/1/re030229.pdf
(last visited July 12, 2011).
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12l Roy, supra note 35, at 935.
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32010 & 238 B ACALR G AT F LA B2 S REATR R T R

PUWTO ¢ B B RN R A 0 7o WTO F G gk oh o oo
http://tsdb.wto.org/Default.aspx (last visited July 12, 2011).
1232010 Background Note, supra note 30, 9 65.
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1262010 Background Note, supra note 30, 9 66.

2" Roy, supra note 35, at 935.
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1% 2010 Background Note, supra note 30, § 67.

B! Rudolf Adlung & Aaditya Mattoo, The GATS, in A HANDBOOK OF INTERNATIONAL

TRADE IN SERVICES 48, 65 (Aaditya Mattoo et.al. eds., 2008). < ¥ i 7| 41 & pPRF#IRF B
CESEP RS SR S T

2 WTO, Appllcatlon of the GATS to Individual Service Sectors, supra note 34, at 16.
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MOTALIGIR IR A 80 — LR RA = 28 W/120 #1i&3% 2. CPC JR7%
TEA WIS LI N 2R A PAPRIFEFA P (T
TERENTF FAE ) NG A p o R RED e § R R R
FCR @R ¥ A REF LIRS » 2 4r e W/120 #57 H 8 38 [
HARRAE o bl fR A RIEINE ~ B OERIET AT 0 PRAR R

B BPRARIRM o 12 B ATA » A R E B e 10.A FEPRFZIVFE T or
T PR IR ¥ PRI% ) (cinema theatre operations services ) » i€ iz 12 B §
Brd el s h o d4clp PRRESRFIRIAINM > L4 ¥ bR RET
PP IRIFE R RIS PRAE S RIS 0 B AR A B AR IR IR

z&gﬁ@:&it;ﬁm:@ gﬁ BB AARFCIRIRIN® £ Y £ 7
LR

i”%\ﬂ?\ élquAv JI;/'ELO

S

WTO # A ¢ 7 iz @< i &) ¢ (cultural exception) 2. P = o I *MIL {7
e T i A 2 Y K¢ 45 GATT % 1V % £ 2 ¥ e #1( cinematograph

: o 137 e 1 e _ e %
films quotas) | #h 7" e AEP 2 AT RIFREE 0 A A 2T AR R 5

¥ 2010 Background Note, supra note 30, 9 69.

1% 2010 Background Note, supra note 30, 9 69.

1% 2010 Background Note, supra note 30, 9 65.

1% 2010 Background Note, supra note 30,  68.

"7 GATT Art. IV: “If any contracting party establishes or maintains internal quantitative
regulations relating to exposed cinematograph films, such regulations shall take the form of
screen quotas which shall conform to the following requirements:
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S H B AREIRAR T 0P S GATT ¥ XX(D) 1 P8 i & w2 4 7 B 73~
B &4 T B E2 P 24506 0 AR EED g 4R R
RAY T EL TR AW E 2 A o s R RSE Uy
510 BRI s 2. T2 L2 n | P B o Bi8 > GATS %
XIV(a)if 2 2 ip ¥ GATT & XX(a)if o> £ F A& 22 &5 6] i35

¥
P AR BE T e Y R E T

5o 2 ERAWTOHEPN TP 2 R

WTO F ikt 8 § A2~ R8¢ o p AL L %9 o 44 g
R AR LU F L B A R A RS #ct % Dowa 2 v i e

GATT /| ik 4 + 04 7 F045 & 5 42 145 8

TiEA > Z R % L ip i GATT

(a) Screen quotas may require the exhibition of cinematograph films of national origin
during a specified minimum proportion of the total screen time actually utilized, over a
specified period of not less than one year, in the commercial exhibition of all films of
whatever origin, and shall be computed on the basis of screen time per theatre per year or
the equivalent thereof;

(b) With the exception of screen time reserved for films of national origin under a screen
quota, screen time including that released by administrative action from screen time
reserved for films of national origin, shall not be allocated formally or in effect among
sources of supply;

(¢) Notwithstanding the provisions of subparagraph (b) of this Article, any contracting
party may maintain screen quotas conforming to the requirements of subparagraph (a) of
this Article which reserve a minimum proportion of screen time for films of a specified
origin other than that of the contracting party imposing such screen quotas; Provided that
no such minimum proportion of screen time shall be increased above the level in effect on
April 10, 1947;

(d) Screen quotas shall be subject to negotiation for their limitation, liberalization or
elimination.”

B8 GATT Art. XX(f): “Subject to the requirement that such measures are not applied in a
manner which would constitute a means of arbitrary or unjustifiable discrimination between
countries where the same conditions prevail, or a disguised restriction on international trade,
nothing in this Agreement shall be construed to prevent the adoption or enforcement by any
contracting party of measures:

imposed for the protection of national treasures of artistic, historic or archaeological
value; ...”

% By (2010)0 w1 F 231

%0 GATT Panel Report, Panel on Japanese Measures on Imports of Leather, § 21, L/5623 —
31S/94 (May 15/16, 1984).
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“Id., 9 44.

"2 Panel Report, Canada — Certain Measures Concerning Periodicals, § 3.67, WT/DS31/R
(Mar. 14, 1997); Appellate Body Report, Canada — Certain Measures Concerning
Periodicals, at 30 n.66, WT/DS31/AB/R (June 30, 1997).

' Peng, Liberalization of Trade in Television Services: The Negotiation Dilemma and
Challenges for the Future, supra note 27, at 673.

'**2005 Information Note, supra note 95, 9 9-13.
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"7 See Christoph Beat Graber, Audiovisual Media and the Law of the WTO, in FREE TRADE
VERSUS CULTURAL DIVERSITY: WTO NEGOTIATIONS IN THE FIELD OF AUDIOVISUAL
SERVICES 15, 63 (2004).

8 PORETTI, supra note 29, at 233.

149 TANIA VOON, CULTURAL PRODUCTS AND THE WORLD TRADE ORGANIZATION 33 (2007).
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& Daniel Schimmel, The Cultural Exception: Does It Exist in GATT and GATS Frameworks?
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12 See Communication from United States: Audiovisual Services, supra note 98.
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'** CCD Art. 1(g): “to give recognition to the distinctive nature of cultural activities, goods
and services as vehicles of identity, values and meaning”.

3 CCD Art. 1(h): “to reaffirm the sovereign rights of States to maintain, adopt and
implement policies and measures that they deem appropriate for the protection and
promotion of the diversity of cultural expressions on their territory”.

'3 Christoph Beat. Graber, Substantive Rights and Obligations under the UNESCO
Convention on Cultural Diversity, at 1, NCCR Trade Regulation, Working Paper No. 2008/8
(2008).

"7 CCD Art. 3: “This Convention shall apply to the policies and measures adopted by the
Parties related to the protection and promotion of the diversity of cultural expressions.”

% CCD Art. 4.3: ““Cultural expressions’ are those expressions that result from the
creativity of individuals, groups and societies, and that have cultural content.”

% CCD Art. 4.2: ““Cultural content”’ refers to the symbolic meaning, artistic dimension and
cultural values that originate from or express cultural identities.”

10 CCD Art. 6.1: “Within the framework of its cultural policies and measures as defined in
Article 4.6 and taking into account its own particular circumstances and needs, each Party
may adopt measures aimed at protecting and promoting the diversity of cultural expressions
within its territory.”

1 CCD Art. 7.1: “Without prejudice to the provisions of Articles 5 and 6, a Party may
determine the existence of special situations where cultural expressions on its territory are at
risk of extinction, under serious threat, or otherwise in need of urgent safeguarding.” CCD
Art. 7.2: “Parties may take all appropriate measures to protect and preserve cultural
expressions in situations referred to in paragraph 1 in a manner consistent with the
provisions of this Convention.”
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2 CCD Art. 12: “Parties shall endeavour to strengthen their bilateral, regional and
international cooperation for the creation of conditions conducive to the promotion of the
diversity of cultural expressions, taking particular account of the situations referred to in
Articles 8 and 17, ...”

' CCD Art. 16: “Developed countries shall facilitate cultural exchanges with developing
countries by granting, through the appropriate institutional and legal frameworks,
preferential treatment to artists and other cultural professionals and practitioners, as well as
cultural goods and services from developing countries.”

1% CCD Art. 25: “1. In the event of a dispute between Parties to this Convention concerning
the interpretation or the application of the Convention, the Parties shall seek a solution by
negotiation. 2. If the Parties concerned cannot reach agreement by negotiation, they may
jointly seek the good offices of, or request mediation by, a third party. 3. If good offices or
mediation are not undertaken or if there is no settlement by negotiation, good offices or
mediation, a Party may have recourse to conciliation in accordance with the procedure laid
down in the Annex of this Convention. The Parties shall consider in good faith the proposal
made by the Conciliation Commission for the resolution of the dispute. 4. Each Party may,
at the time of ratification, acceptance, approval or accession, declare that it does not
recognize the conciliation procedure provided for above. Any Party having made such a
declaration may, at any time, withdraw this declaration by notification to the
Director-General of UNESCO.”

15 See Mira Burri-Nenova, Trade and Culture in international Law: Paths to
(Re)conciliation, 44(1) J. WORLD TRADE 49, 78 (2010).

16 Michael Hahn, The Convention on Cultural Diversity and International Economic Law,
2(2) ASIAN J. WTO & INT’L HEALTH L. & POLICY 229, 246-56 (2007).
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"7 CCD Art. 20: “1. Parties recognize that they shall perform in good faith their obligations
under this Convention and all other treaties to which they are parties. Accordingly, without
subordinating this Convention to any other treaty,

(a) they shall foster mutual supportiveness between this Convention and the other treaties to
which they are parties; and

(b) when interpreting and applying the other treaties to which they are parties or when
entering into other international obligations, Parties shall take into account the relevant
provisions of this Convention.

2. Nothing in this Convention shall be interpreted as modifying rights and obligations of the
Parties under any other treaties to which they are parties.”

1% See e.g. Tania Voon, UNESCO and the WTO: A Clash of Cultures?, 55(3) INT'L &
COMPARATIVE L. QUAR. 635, 641 (2006).

19" See Choi, supra note 36, at 262-63.

170" See PORETTI, supra note 29, at 248-49.
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' Developments in International Services Classification Systems and Implications for
Negotiations under the General Agreement on Services in Trade, § 6, WTO Doc.
S/CSC/W/2 (Sept. 13, 1996).

" Trade Negotiations Committee Meeting at Ministerial Level, at 27, GATT Doc.
MTN.TNC/7(MIN) (Dec. 9, 1988).
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'3 Scheduling of Initial Commitments in Trade in Services: Explanatory Note, GATT Doc.

MTN.GNS/W/164 (Sept. 3, 1993) [hereinafter 1993 Scheduling Guidelines].

176 Appellate Body Report, United States — Measures Affecting the Cross-Border Supply of

Gambling and Betting Services, | 173, WT/DS285/AB/R (Apr. 7, 2005) [hereinafter

Appellate Body Report, US-Gambling].

"7 Revision of the Guidelines for the Scheduling of Specific Commitments — Note by the

Secretariat, S/CSC/W/30 (Mar. 23, 2001) [hereinafter 2001 Scheduling Guidelines].

178 MITSUO MATSUSHITA ET. AL., THE WORLD TRADE ORGANIZATION: LAW, PRACTICE AND

PoLICY 615-16 (2005).

171993 Scheduling Guidelines, supra note 175, 9 16; 2001 Scheduling Guidelines, supra

note 177, 9 23.

A B z@uﬂ LW/IZO 2 R B EF RS gER A E Y R F
FeHEFERFELE 00T RE (BOP) » 5t - FEWRBT 2 Fd e T F
A 1 ¥ (ISIC) 43 ;Tﬁi} FEWRMBA S LR £ &2 &4 (CPC pro.)

74



Wk o ko BT 1 CPC A SR AT & RAEDS T AT i L o

f CPC pro.JRis A #f % 3uT » & — fEIRIREH R (T 10 T 248 eh-
wfcE o PR CPC3I 3 » 27 Bl AB R4 2 RAKE S 25
% & (sections) ~ $8F® (divisions) ~ % (groups) ~ #f (classes) ~ =% ~ &f
(sub-classes)*F& | p Of7 2 9> aF &L B A 2 9 BINM » 11T &
PRt B e E T 10 & ~69 BN 2293 &~ 1,050 5 1,811 & R
szo#aICMjpmfn%%l4>¢¢W{uﬂﬁ*ﬁkhlﬁe i e
PRJRTFINP L E 2 f B B RURARE S 2 P s il it 0 # ¢ B

EUPFERFENP 2 S JRAAER 2 BB oo 5 JIREZED o

Z34p E 2 45 W20 ~ CPCpro.igdt ¥ i 2 3 = 22954 4ofe 9 T
PoERARFALES ST RS 0k ;ﬁ Fadpdd o wE R
gég ';—"Dd\)i\‘z7;4nb,-p;\5ﬂ‘ﬁfgﬁ HiEds Jﬁ“ﬁgﬁlsﬁ

# A%k 95 W/120 &2 CPCpro.~ % 5 St » @ ¥ E & ¢ * P B A 5FH % o

K> Vg R T KFEE P B KE o kT KE (horizontal
commitments ) iF * " ¢7F K FEH TJRIEINM SPRIEF S “,f EN P
/]e » BN H-E N S W%%ﬁriﬁﬁ%’ﬁ?}7&€%%ﬁﬁ?{ii}jé4 34 > Ao R

TORET Ui i B R BRI EHS  SBS  — JERE

AR R AR LG RYT 0 BT i3t CPC pro AR DM EIRIFT A
RS o P IR LRI AT e ® CPC pro. it 5 PRAZFE 2| gy - BT = AR
AR A E %64 Pt R B Y R AT SR A Gk B P 190 F 28310
"1 Introductory Note to the CPC, 4 33.

"2 Guidelines for the Scheduling of Specific Commitments under the GATS, § 37, S/L/92
(Mar. 28, 2001).
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14, § 39.

8 1d., §§ 42-43.

5 1d., § 46.

8 1d., §§ 44-45.

"7 1d., § 47.

8 1d., §§ 48-49.

'8 MATSUSHITA ET. AL., supra note 178, at 647.
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% See generally Committee on Specific Commitments, Incorporation of Commitments
Resulting from Current Services Negotiations into Members” GATS Schedules, WTO Doc.
S/CSC/W/33 (June 3, 2002).

Pl See MATSUSHITA ET. AL., supra note 178, at 674.
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2 See generally WTO, Developments in International Services Classification Systems and
Implication for Negotiations under the GATS, supra note 173.
132005 Information Note, supra note 95, 9 2-7.
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1% Markus Krajewski, Playing by the Rules of the Game? Specific Commitments after US —
Gambling and Betting and the Current GATS Negotiations, 32(4) LEGAL ISSUES ECON.
INTEGRATION 417, 446 (2005).

%5 Appellate Body Report, US-Gambling, 9 180.
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*% Work Program on Electronic Commerce, Progress Report to the General Council,
adopted by the Council for the Trade in Services on 19 July 1999, q 4, S/L/74 (July 27,
1999).

*! Working Programme on Electronic Commerce, Classification Issue: Submission from
the European Communities, 9 14, WT/GC/W/497 (May 9, 2003).

M rd, at3n.3.

12 Communication from the European Communities, supra note 203; Information Note by
the Secretariat, Council for Trade in Services, Special Session: Telecommunications
Services, JOB(05)/208 (Sept. 26, 2005).

1 See Rohan Kariyawasam, The Classification of Electronic Intangibles in the WTO, in
INTERNATIONAL ECONOMIC LAW AND THE DIGITAL DIVIDE: A NEW SILK ROAD?, 118,
147-48 (2007).
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! Sacha Wunsch-Vincent, Trade Rules for the Digital Age, in GATS AND THE REGULATION
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Panizzon et. al. eds., 2008).

222 See SACHA WUNSCH-VINCENT, THE WTO, THE INTERNET AND TRADE IN DIGITAL
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3 TIsabelle Van Damme, The Interpretation of Schedules of Commitments, 41(1) J. WORLD
TRADE 1, 21 (2007).
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4 See Appellate Body Report, European Communities — Customs Classfication of Certain
Computer Equipment, § 84, WT/DS62, 67, 68/AB/R (June 5, 1998) [hereinafter Appellate
Body Report, EC-Computer Equipment].

* DSU Art. 3.2: “The dispute settlement system of the WTO is a central element in
providing security and predictability to the multilateral trading system. The Members
recognize that it serves to preserve the rights and obligations of Members under the covered
agreements, and to clarify the existing provisions of those agreements in accordance with
customary rules of interpretation of public international law. Recommendations and rulings
of the DSB cannot add to or diminish the rights and obligations provided in the covered
agreements.”

26 Panel Report, US-Gambling, 9 6.45; Appellate Body Report, US-Gambling, 9 162.

*7 See Panel Report, China — Measures Affecting Trading Rights and Distribution Services
for Certain Publications and Audiovisual Entertainment Products, Audiovisual, 9
7.918-.924, WT/DS363/R (June 23, 2009) [hereinafter Panel Report, China-Audiovisuall];
Appellate Body Report, China —Measures Affecting Trading Rights and Distribution
Services for Certain Publications and Audiovisual Entertainment Products, Audiovisual,
343-46, WT/DS363/AB/R (Jan. 19, 2010) [hereinafter Appellate Body Report,
China-Audiovisual].
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A R ERRPER Y E - AT AR Y he & 0 WTO

B BN LY P nR R A FEN A EEF L (Oxford
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CERBEEr M EEERRN TPz g R EGERL P D

% VCLT Art. 31(1): “A treaty shall be interpreted in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty in their context and in the light of its
object and purpose.”

% VCLT Art. 31(2): “The context for the purpose of the interpretation of a treaty shall
comprise, in addition to the text, including its preamble and annexes:

(a) any agreement relating to the treaty which was made between all the parties in
connection with the conclusion of the treaty;

(b) any instrument which was made by one or more parties in connection with the
conclusion of the treaty and accepted by the other parties as an instrument related to the
treaty.”

30 VCLT Art. 31(3): “There shall be taken into account, together with the context:

(a) any subsequent agreement between the parties regarding the interpretation of the treaty
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or the application of its provisions;

(b) any subsequent practice in the application of the treaty which establishes the
agreement of the parties regarding its interpretation;

(c) any relevant rules of international law applicable in the relations between the parties.”
B VCLT Art. 31(4): “A special meaning shall be given to a term if it is established that the
parties so intended.”

2 VCLT Art. 32: “Recourse may be had to supplementary means of interpretation,
including the preparatory work of the treaty and the circumstances of its conclusion, in order
to confirm the meaning resulting from the application of article 31, or to determine the
meaning when the interpretation according to article 31:

(a) leaves the meaning ambiguous or obscure; or

(b) leads to a result which is manifestly absurd or unreasonable.”
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BB ARFApES £ - W/I120 & CPC pro. (1T &

x4 S HWRALAIRBIFPIMEELER LR Z A IRME ERX P
f?T%W B ETRALGEY R TRHES S TP IR @
( Travaux Préparatoires ) & %8 2_ - . TRERR -4 I}?]F 1 %) 2R AR ir#ﬁ
W4 2B %k VCLT ¥ 31 #5348 T et T2 (context) *°» il
S o At T 4 2] 2GR ERTE S R
REHWAVOLT % 32 i L &7 enfaf2 e 27 L E R 510
FEFRT R Abg4g 2 45 W/120 ¢ CPC ™ it 5 32
1. 24 TW/120 &2 2404 4 - 18 WTO ¢ R 45 ik 3t W/120 = CPC
CHEMF 20 FR G B ERINF joft gt RSB W/120 {7 CPC

3 See Appellate Body Report, European Communities — Regime for the Importation, Sale
and Distribution of Bananas, Y 224-26, WT/DS27/AB/R (Sept. 9, 1997) [hereinafter
Appellate Body Report, EC-Bananas I11].

% Panel Report, Mexico — Measures Affecting Telecommunications Services, 9 7.66-.67,
WT/DS204/R (Apr. 2, 2004) [hereinafter Panel Report, Mexico-Telecom).

35 Panel Report, US-Gambling, 9 6.82.

36 Appellate Body Report, US-Gambling, 9 174-75.
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7 DSU Art. 22(3)(f)(ii): “with respect to services, a principal sector as identified in the
current "Services Sectoral Classification List" which identifies such sectors.” Footnote:
“The list in document MTN.GNS/W/120 identifies eleven sectors.”

2% Panel Report, Mexico-Telecom, 9 7.43.

% Andrew W. Shoyer, Lessons Learned from Litigating GATS Disputes: Mexico —
Telecoms, in GATS AND THE REGULATION OF INTERNATIONAL TRADE IN SERVICES: WORLD
TRADE FORUM 225, 244-52 (Marion Panizzon et. al. eds., 2008).
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0 Krajewski, supra note 194, at 428.
#1 Appellate Body Report, EC-Computer Equipment, § 109.
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*2 Appellate Body Report, US-Gambling, 9 182.

*3 Appellate Body Report, China-Audiovisual, 99 381-84.

* See Appellate Body Report, Chile — Price Band System and Safeguard Measures
Relating to Certain Agricultural Products, 272, WT/DS207/AB/R (Sept. 23, 2002).

* Shoyer, supra note 239, at 252-53.
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6 Krajewski, supra note 194, at 428
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*7 Panel Report, European Communities — Customs Classfication of Certain Computer
Equipment, 1 8.22-.28, WT/DS62, 67, 68/R (Feb. 5, 1998) [hereinafter Panel Report,
EC-Computer Equipment].

¥ See Appellate Body Report, EC-Computer Equipment, § 109.

9 Appellate Body Report, US-Gambling, 9 159.

29 Shoyer, supra note 239, at 243.

»! Appellate Body Report, China-Audiovisual, ¥ 407-10. %5 & » (F5Bim e i 4 i3
B grat TIRAEE P RE | AR Y FAREIRIES ) Fair2145 F 61 o
2 GATT Art. I1I:4: “The products of the territory of any contracting party imported into the
territory of any other contracting party shall be accorded treatment no less favourable than
that accorded to like products of national origin in respect of all laws, regulations and
requirements affecting their internal sale, offering for sale, purchase, transportation,
distribution or use. The provisions of this paragraph shall not prevent the application of
differential internal transportation charges which are based exclusively on the economic
operation of the means of transport and not on the nationality of the product.”
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»% Tania Voon, China and Cultural Products at the WTO, 37(3) LEGAL ISSUES OF ECON.
INTEGRATION 253, 257 (2010).
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»7 GATT Art. XX(g): “Subject to the requirement that such measures are not applied in a
manner which would constitute a means of arbitrary or unjustifiable discrimination between
countries where the same conditions prevail, or a disguised restriction on international trade,
nothing in this Agreement shall be construed to prevent the adoption or enforcement by any
contracting party of measures:

relating to the conservation of exhaustible natural resources if such measures are made
effective in conjunction with restrictions on domestic production or consumption;...”

»% Appellate Body Report, United States — Import Prohibition of Certain Shrimp and
Shrimp Products, 4 129, WT/DS58/AB/R (Oct. 12, 1998).+ ﬁ%%}ﬂ#ﬂ % 5 “...They must
be read by a treaty interpreter in the light of contemporary concerns...”

»9 See Delimatsis, Protecting Public Morals in a Digital Era: Revisiting the WTO Rulings
in US — Gambling and China — Publications and Audiovisual Products supra note 63, at 4.
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* WTO Arg’t Art. IX:3: “In exceptional circumstances, the Ministerial Conference may
decide to waive an obligation imposed on a Member by this Agreement or any of the
Multilateral Trade Agreements, provided that any such decision shall be taken by three
fourths of the Members unless otherwise provided for in this paragraph.

(a) Arequest for a waiver concerning this Agreement shall be submitted to the Ministerial
Conference for consideration pursuant to the practice of decision-making by consensus.
The Ministerial Conference shall establish a time-period, which shall not exceed 90 days, to
consider the request. If consensus is not reached during the time-period, any decision to
grant a waiver shall be taken by three fourths4 of the Members.

(b) Arequest for a waiver concerning the Multilateral Trade Agreements in Annexes 1A or
1B or 1C and their annexes shall be submitted initially to the Council for Trade in Goods,
the Council for Trade in Services or the Council for TRIPS, respectively, for consideration
during a time-period which shall not exceed 90 days. At the end of the time-period, the
relevant Council shall submit a report to the Ministerial Conference.”
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395 The United States of America: Schedule of Specific Commitments, at 46, GATS/SC/90
(Apr. 15, 1994).
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% Council for Trade in Services, Guidelines and Procedures for the Negotiations on Trade
in Services, S/L/93 (Mar. 29, 2001).

% 1d., 9 4.

10 1d., 9 5.
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Id, 99 6-7.

12 1d., 9 10.

B Id, 911,

4 1d, 913,

1> Special Session of the Council for Trade in Services, Modalities for the Treatment of
Autonomous Liberalization, TN/S/6 (Mar. 10, 2003).

316 Special Session of the Council for Trade in Services, Report by the Chairman to the
Trade Negotiations Committee, 9 2-3, TN/S/20 (July 11, 2005) [hereinafter TN/S/20].

37 Special Session of the Council for Trade in Services, Report by the Chairman to the
Trade Negotiations Committee, § 2, TN/S/23 (Nov. 28, 2005).
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g7 T )AL %2 7 €3, (Services Signalling Conference) » 3% &

1% TN/S/20, supra note 316,  68.

1% See TN/S/20, supra note 316, 9 71.

20 See Des Freedman, GATS and the Audiovisual Sector: An Update, 1(1) GLOBAL MEDIA
&COMM. 124, 125-26 (2005).

21 TN/S/20, supra note 316 9 5.

> Elements Required for the Completion of the Services Negotiations, Report by the
Chairman, Annex, 9 2, TN/S/34 (July 28, 2008).

3 1d., 9 4.

136



N N Rt 1 EE LAY SN SIS

R EETE 5 R EEEME

ERBIRT Ra AHT2008 &= 1 2% ¢ chf £ NAMA
NEB O X JRIFF A WL R K 22010 &
30§54 B € (Trade Negotiations Committee, f f TNC) & Bl ¥t
2008 & 7 % % 2010 & 3 ? gk ] KRBT EE DAY HFEAORE T G o
B G AE R Gue B TNC A 49305 2008 & 7 1 Fysen ] 4|20 E 5z
TEREE R FHAIEL A0 T AR LT ?’r?‘ﬁ% BRI S
FE oAt ¢ REF AL AR N IEN R FRR S M
% GATS RRBIF137 36 > 2B 87 % 3% 5 ¢ A A3F TFA 4
#3+ % | (Word Programme for the Exchange of Information ) » 3 2% *%Bg
j%iﬁ%ﬂﬁ%’ﬁ#ﬁ%%%iﬂﬂm°ﬁ AR TG Fa
| P E R R P RAIBLw EF BERAE -

- #1502011 & 4 0 TNC £ & #3540

a¢
T-L

E A L a
K 2010 E4BLAFL (S s YR EPRET S £F A 2008 £ )
MEB T EHUIK > BTG 2B FmEfEme R (£H L
FR) MLV EAE R T I EES BRS¢ B EER
FEeBERPERARTREF Y Mg A2 £, e

Bz B e ERE AR TS AR PRFEE 9 | (clustering) 3% ¥ ’}ﬁt‘i ;
Frd GRaat 2010 # 117 2 pRIEN2 27 AREHIEE R4 B

% Negotiations on Trade in Service, Report by the Chairman, Ambassador Fernando de
Mateo, to the Trade Negotiations Committee for the purpose of the TNC stocktaking
exercise, 9 4, 6, TN/S/35 (Mar. 22, 2010).

2 Id, 9 11.

326 Negotiations on Trade in Services, Report by the Chairman, Ambassador Fernando de
Mateo, to the Trade Negotiations Committee, § 5, TN/S/36 (Apr. 21, 2011) [hereinafter
TN/S/36].

**7 JOB/SERV/33.
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visited July 12, 2011).

¥ TN/S/36, supra note 326, § 68.

3% Working Party on GATS Rules, Informal Note by the Chairman, Towards a Provisional
Definition on Subsidies, JOB(09)/96 (Sept. 9, 2009).

»! Work Programme on Information Exchange on Subsidies pursuant to GATS Article,
JOB/SERV/1.

332 BINRLDRREFFEN T F s fx P R-wE ~F BB L
BAERNP A GERETR T o RGN R ‘v‘%{«'ﬁb—?%@]f’
g R & ¥ 3 JOB/SERV/L = #evvigit 1 3 12453 »

33 Report by the Chairperson of the Working Party on GATS Rules, 9 9, S’'WPGR/21 (Apr.
14, 2011) [hereinafter S/'WPGR/21].

34 See Working Party on GATS Rules, Report of the Meeting Held on 24 November 2010,
S/WPGR/M/71 (Feb. 11, 2011).
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3 See JOB/SERV/36.

336 Communication from the United States, GATS Article XV (Subsidies): Questions for
Members by the United States, S/'WPGR/W/59 (May 28, 2010).

*7 See JOB/SERV/37.

3% S/WPGR/21, supra note 333, q 11.

P A WTO 4 B> k432328 F 1o

i p WTO — Services Negotiation, http://www.wto.org/english/tratop e/serv_e/
s _negs _e.htm (last visied June 23, 2011).
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all or nothing

1 TN/S/20, supra note 316, § 37.

32 Freedman, supra note 320, at 126.

** Freedman, supra note 320, at 126-27.

3 See Audiovisual Services, Communication from Brazil, 1 6-8, S/CSS/W/99 (July 9,
2001).
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¥ See GATS 2000: Audio-Visual Services, Communication from Switzerland,
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3 See Audiovisual and Related Services, Communication from the United States,
S/CSS/W/21 (Dec. 18, 2000).

347 See Joint Statement on the Negotiations on Audiovisual Services, TN/S/W/49 (June 30,
2005).

¥ TN/S/20, supra note 316, 9 36.

** WTO, Application of the GATS to Individual Service Sectors, supra note 34, at 16.
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2 Martin Roy, Juan Marchetti & Aik Hoe Lim, The Race Towards Preferential Trade
Agreements in Services: How Much Market Access is Really Achieved?, in GATS AND THE
REGULATION OF INTERNATIONAL TRADE IN SERVICES: WORLD TRADE FORUM 77, 94
(Marion Panizzon et. al. eds., 2008). Roy, Beyond the Main Screen: Audiovisual Services in
PTAs, supra note 37, at 363.

33 See Roy, Beyond the Main Screen: Audiovisual Services in PTAs, supra note 37, at 371.
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¥ Guidelines for Mutual Recognition Agreements or Arrangements in the Accountancy
Sector, S/L/38, (May 27, 1997); Decision on Disciplines Relating to The accountancy Sector,
Adopted by the Council for Trade in Services on 14 December 1998, S/L/63 (Dec. 15, 1998)
360 & P &% ek ik £§ & > ¥ %P ! South Centre, Dometic Regulation of Services Sectors:
Analysis  of the Draft Negotiation Texts, at 7-46 (Apr. 2011), available at
http://www.southcentre.org/index.php?option=com_docman&task=doc_download&gid=198
6&Itemid=182&lang=en (last visited Aug. 22, 2011).
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supra note 36, at 250.
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7 See Roy, supra note 35, at 942-43.
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382 Pierre Sauvé & Karsten Steinfatt, Toward Multilateral Rules on Trade and Culture:
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Protective Regulation or Efficient Protection?, in TRADE RULES BEGIND BORDERS: ESSAYS
ON SERVICES, INVESTMENT AND THE NEW TRADE AGENDA 193, 206 (2003).

3 GATS Art. XIV:1(a): “Subject to the requirement that such measures are not applied in a
manner which would constitute a means of arbitrary or unjustifiable discrimination
between countries where like conditions prevail, or a disguised restriction on trade in
services, nothing in this Agreement shall be construed to prevent the adoption or
enforcement by any Member of measures: (a) necessary to protect public morals or to
maintain public order....”

Footnote 5: “The public order exception may be invoked only where a genuine and
sufficiently serious threat is posed to one of the fundamental interests of society.”

¥ GATT Art. XX(a): “Subject to the requirement that such measures are not applied in a
manner which would constitute a means of arbitrary or unjustifiable discrimination between
countries where the same conditions prevail, or a disguised restriction on international trade,
nothing in this Agreement shall be construed to prevent the adoption or enforcement by any
contracting party of measures:

(a) necessary to protect public morals;...”

f23F GATS if~ v 452 2 a3 GATT 5~ B % 5 PR ‘T4 3% Appellate
Body Report, EC-Bananas 111, § 231; but see Krajewskl supra note 194, at 444-45, %%
GATS % XIV % GATT % XX v+z§""f » w3 *" T F l‘*#l?]“ A ] - =
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385 Panel Report, US-Gambling, q 6 449; Appellate Body Report, US-Gambling, § 292.
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%6 See Appellate Body Report, China-Audiovisual, 99 205-33.

7 “the term ‘public morals’ denotes standards of right and wrong conduct maintained by or
on behalf of a community or nation.” Panel Report, US-Gambling, ¥ 6.463.

¥ “the content of these concepts for Members can vary in time and space, depending upon
a range of factors, including prevailing social, cultural, ethical and religious values.” Panel
Report, US-Gambling, ¥ 6.461.

¥ Panel Report, US-Gambling, 9 6.467; Appellate Body Report, US-Gambling, 9 323.
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% “Members should be given some scope to define and apply for themselves the concepts

of "public morals" and "public order" in their respective territories, according to their own

systems and scales of values.” Panel Report, US-Gambling, § 6.461.

*! Panel Report, China-Audiovisual, 9 7.759.

2 Panel Report, US-Gambling, 9 6.488.
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(‘suitable or capable to contribute ) - See Appellate Body Report, Brazil — Measures

Affecting Imports of Retreaded Tyres, 1] 150-52, WT/DS332/AB/R (Dec. 3, 2007); see also

Appellate Body Report, China-Audiovisual, 9 250-54. Appellate Body Report, Mexico —

Tax Measures on Soft Drinks and Other Beverages, § 74, WT/DS308/AB/R (Mar. 6, 2000).
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3 See Appellate Body Report, China-Audiovisual, 99 300-11.
% Appellate Body Report, US-Gambling, 99 306-08.

% See Appellate Body Report, Brazil-Tyres, § 172.

7 Appellate Body Report, Brazil-Tyres, 9 181.
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% Appellate Body Report, US-Gambling, 99 309-11.
% Appellate Body Report, US-Gambling, 9 356.
See Delimatsis, Protecting Public Morals in a Digital Era: Revisiting the WTO Rulings
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in US — Gambling and China — Publications and Audiovisual Products, supra note 63, at

n.104.

1 See Delimatsis, Protecting Public Morals in a Digital Era: Revisiting the WTO Rulings

in US — Gambling and China — Publications and Audiovisual Products, supra note 63, at
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% See ROSTAM J. NEUWIRTH, THE CULTURAL INDUSTRIES IN INTERNATIONAL TRADE LAW:

INSIGHTS FROM THE NAFTA, THE WTO AND THE EU 166-67 (Verlag Dr. Kovac ed., 2006).

% C.T. Feddersen, Focusing on Substantive Law in International Economic Relations: The

Public Morals of GATT s Article XX (a) and “Conventional” Rules of Interpretation 7 MINN.

J. GLOBAL TRADe 75, 115 n. 187 (1998).

13 See Weber, supra note 292, at 840, 843.

4% Voon, UNESCO & the WTO: A Clash of Cultures?, supra note 168, at 647-48.
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#1 See Ivan Bernier, Audiovisual Services Subsidies Within the Framework of the GATS:
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3 See Rajeev Aguja, Towards Developing Subsidy Disciplines Under GATS, at 1-3, 40-41,
Indian Council for Research on International Economic Relations Working Paper No. 174
(2005).

426 See Graber, Audiovisual Media and the Law of the WTO, supra note 147, at 58-59.

7 See Jean-Frangois Bellis, Lack of Clear Regulatory Framework on Safeguards,
Government Procurement and Subsidies, in THE WTO AND GLOBAL CONVERGENCE IN
TELECOMMUNICATIONS AND AUDIO-VISUAL SERVICES 275, 297-301 (Damien Geradin &
David Luff eds., 2004).
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(referred to in this Agreement as "certain enterprises") within the jurisdiction of the granting
authority, the following principles shall apply...”

1 SCM Agr’t Art. 3.

B2 SCM Agr’t Art. 5 & 6.

3 SCM Agr’t Art. 8.

% VOON, CULTURAL PRODUCTS AND THE WORLD TRADE ORGANIZATION, supra note 149,
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3 See Aguja, supra note 425, at 1-3, 40-41.

¢ See Bellis, supra note 427, at 297-301.

7 See Graber, Audiovisual Media and the Law of the WTO, supra note 147, at 58-59.
¥ See Communication from the United States, supra note 346, 9 10.
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** North American Free Trade Agreement, annex 2106 (Dec. 17, 1992).

*5 Hahn, 4 Clash of Cultures? The UNESCO Diversity Convention and International Trade
Law, supra note 294, at 548.
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Law, supra note 294, at 571.
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8 See Tania Voon, A New Approach to Audiovisual Products in the WTO: Rebalancing
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9 See Fernando Piérola, A Safeguards Regime for Services, in GATS AND THE
REGULATION OF INTERNATIONAL TRADE IN SERVICES: WORLD TRADE FORUM 434, 459-61
(Marion Panizzon et. al. eds., 2008).
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GENERAL AGREEMENT ON TRADE IN SERVICES

Members,

Recognizing the growing importance of trade in services for the
growth and development of the world economy;

Wishing to establish a multilateral framework of principles and
rules for trade in services with a view to the expansion of such trade under
conditions of transparency and progressive liberalization and as a means of
promoting the economic growth of all trading partners and the development
of developing countries;

Desiring the early achievement of progressively higher levels of
liberalization of trade in services through successive rounds of multilateral
negotiations aimed at promoting the interests of all participants on a mutually
advantageous basis and at securing an overall balance of rights and
obligations, while giving due respect to national policy objectives;

Recognizing the right of Members to regulate, and to introduce
new regulations, on the supply of services within their territories in order to
meet national policy objectives and, given asymmetries existing with respect
to the degree of development of services regulations in different countries, the
particular need of developing countries to exercise this right;

Desiring to facilitate the increasing participation of developing
countries in trade in services and the expansion of their service exports
including, inter alia, through the strengthening of their domestic services
capacity and its efficiency and competitiveness;

Taking particular account of the serious difficulty of the
least-developed countries in view of their special economic situation and their
development, trade and financial needs;

Hereby agree as follows:

PART I
SCOPE AND DEFINITION

Article 1
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Scope and Definition

1. This Agreement applies to measures by Members affecting trade
in services.
2. For the purposes of this Agreement, trade in services is defined

as the supply of a service:
(a)  from the territory of one Member into the territory of any other

Member;
(b)  in the territory of one Member to the service consumer of any
other Member;
3. For the purposes of this Agreement:
(a) "measures by Members" means measures taken by:
(1) central, regional or local governments and authorities;
and
(i1) non-governmental bodies in the exercise of powers

delegated by central, regional or local governments or
authorities;
In fulfilling its obligations and commitments under the Agreement,
each Member shall take such reasonable measures as may be available
to it to ensure their observance by regional and local governments and
authorities and non-governmental bodies within its territory;

PART II
GENERAL OBLIGATIONS AND DISCIPLINES

Article 11

Most-Favoured-Nation Treatment
l. With respect to any measure covered by this Agreement, each
Member shall accord immediately and unconditionally to services and service
suppliers of any other Member treatment no less favourable than that it
accords to like services and service suppliers of any other country.
2. A Member may maintain a measure inconsistent with
paragraph 1 provided that such a measure is listed in, and meets the
conditions of, the Annex on Article II Exemptions.
3. The provisions of this Agreement shall not be so construed as to
prevent any Member from conferring or according advantages to adjacent
countries in order to facilitate exchanges limited to contiguous frontier zones
of services that are both locally produced and consumed.
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Article IT11
Transparency
l. Each Member shall publish promptly and, except in emergency
situations, at the latest by the time of their entry into force, all relevant
measures of general application which pertain to or affect the operation of this
Agreement. International agreements pertaining to or affecting trade in
services to which a Member is a signatory shall also be published.
2. Where publication as referred to in paragraph 1 is not
practicable, such information shall be made otherwise publicly available.
3. Each Member shall promptly and at least annually inform the
Council for Trade in Services of the introduction of any new, or any changes
to existing, laws, regulations or administrative guidelines which significantly
affect trade in services covered by its specific commitments under this
Agreement.
4. Each Member shall respond promptly to all requests by any
other Member for specific information on any of its measures of general
application or international agreements within the meaning of paragraph 1.
Each Member shall also establish one or more enquiry points to provide
specific information to other Members, upon request, on all such matters as
well as those subject to the notification requirement in paragraph 3. Such
enquiry points shall be established within two years from the date of entry
into force of the Agreement Establishing the WTO (referred to in this
Agreement as the "WTO Agreement"). Appropriate flexibility with respect
to the time-limit within which such enquiry points are to be established may
be agreed upon for individual developing country Members. Enquiry points
need not be depositories of laws and regulations.
5. Any Member may notify to the Council for Trade in Services
any measure, taken by any other Member, which it considers affects the
operation of this Agreement.
Article 111 bis
Disclosure of Confidential Information

Nothing in this Agreement shall require any Member to provide
confidential information, the disclosure of which would impede law
enforcement, or otherwise be contrary to the public interest, or which would
prejudice legitimate commercial interests of particular enterprises, public or
private.

Article IV
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Increasing Participation of Developing Countries
l. The increasing participation of developing country Members in
world trade shall be facilitated through negotiated specific commitments, by
different Members pursuant to Parts III and IV of this Agreement, relating to:

(a)  the strengthening of their domestic services capacity and its
efficiency and competitiveness, inter alia through access to
technology on a commercial basis;

2. Developed country Members, and to the extent possible other
Members, shall establish contact points within two years from the date of
entry into force of the WTO Agreement to facilitate the access of developing
country Members' service suppliers to information, related to their respective
markets, concerning:
3. Special priority shall be given to the least-developed country
Members in the implementation of paragraphs 1 and 2. Particular account
shall be taken of the serious difficulty of the least-developed countries in
accepting negotiated specific commitments in view of their special economic
situation and their development, trade and financial needs.
Article V

Economic Integration
l. This Agreement shall not prevent any of its Members from
being a party to or entering into an agreement liberalizing trade in services
between or among the parties to such an agreement, provided that such an
agreement:

(c) by a service supplier of one Member, through commercial
presence in the territory of any other Member;

(d) by a service supplier of one Member, through presence of
natural persons of a Member in the territory of any other
Member.

(b)  "services" includes any service in any sector except services
supplied in the exercise of governmental authority;

(c)  "a service supplied in the exercise of governmental authority"
means any service which is supplied neither on a commercial
basis, nor in competition with one or more service suppliers.

(b)  the improvement of their access to distribution channels and
information networks; and

(c)  the liberalization of market access in sectors and modes of
supply of export interest to them.
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(a)
(b)

(©)

(a)
(b)

(a)

(b)

(©)

(a)

(b)

(©)

(a)
(b)

(©)

commercial and technical aspects of the supply of services;
registration, recognition and obtaining of professional
qualifications; and

the availability of services technology.

has substantial sectoral coverage', and

provides for the absence or elimination of substantially all
discrimination, in the sense of Article XVII, between or among
the parties, in the sectors covered under subparagraph (a),
through:

based on objective and transparent criteria, such as competence
and the ability to supply the service;

not more burdensome than necessary to ensure the quality of the
Service;

in the case of licensing procedures, not in themselves a
restriction on the supply of the service.

within 12 months from the date on which the WTO Agreement
takes effect for it, inform the Council for Trade in Services of its
existing recognition measures and state whether such measures
are based on agreements or arrangements of the type referred to
in paragraph 1;

promptly inform the Council for Trade in Services as far in
advance as possible of the opening of negotiations on an
agreement or arrangement of the type referred to in paragraph 1
in order to provide adequate opportunity to any other Member
to indicate their interest in participating in the negotiations
before they enter a substantive phase;

promptly inform the Council for Trade in Services when it
adopts new recognition measures or significantly modifies
existing ones and state whether the measures are based on an
agreement or arrangement of the type referred to in paragraph 1.
shall not discriminate among Members;

shall be consistent with the Articles of Agreement of the
International Monetary Fund;

shall avoid unnecessary damage to the commercial, economic

! This condition is understood in terms of number of sectors, volume of trade affected and
modes of supply. In order to meet this condition, agreements should not provide for the a
priori exclusion of any mode of supply.
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and financial interests of any other Member;

(d)  shall not exceed those necessary to deal with the circumstances
described in paragraph 1;

(e)  shall be temporary and be phased out progressively as the
situation specified in paragraph 1 improves.

(b)  necessary to protect human, animal or plant life or health;

(c)  necessary to secure compliance with laws or regulations which
are not inconsistent with the provisions of this Agreement
including those relating to:

(d)  inconsistent with Article XVII, provided that the difference in
treatment is aimed at ensuring the equitable or effective?
imposition or collection of direct taxes in respect of services or
service suppliers of other Members;

(e)  inconsistent with Article II, provided that the difference in
treatment is the result of an agreement on the avoidance of
double taxation or provisions on the avoidance of double
taxation in any other international agreement or arrangement by
which the Member is bound.

(@) to require any Member to furnish any information, the
disclosure of which it considers contrary to its essential security
interests; or

(b) to prevent any Member from taking any action which it

* Measures that are aimed at ensuring the equitable or effective imposition or collection of
direct taxes include measures taken by a Member under its taxation system which:

(i) apply to non-resident service suppliers in recognition of the fact that the tax obligation
of non-residents is determined with respect to taxable items sourced or located in the
Member's territory; or

(i) apply to non-residents in order to ensure the imposition or collection of taxes in the
Member's territory; or

(ii1) apply to non-residents or residents in order to prevent the avoidance or evasion of
taxes, including compliance measures; or

(iv) apply to consumers of services supplied in or from the territory of another Member in
order to ensure the imposition or collection of taxes on such consumers derived from
sources in the Member's territory; or

(v) distinguish service suppliers subject to tax on worldwide taxable items from other
service suppliers, in recognition of the difference in the nature of the tax base between them;
or

(vi) determine, allocate or apportion income, profit, gain, loss, deduction or credit of
resident persons or branches, or between related persons or branches of the same person, in
order to safeguard the Member's tax base.

Tax terms or concepts in paragraph (d) of Article XIV and in this footnote are determined
according to tax definitions and concepts, or equivalent or similar definitions and concepts,
under the domestic law of the Member taking the measure.
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(©)

(a)

(b)

(©)

(d)

(e)

Q)

(a)

(b)

(©)

considers necessary for the protection of its essential security
interests:

to prevent any Member from taking any action in pursuance of
its obligations under the United Nations Charter for the
maintenance of international peace and security.

limitations on the number of service suppliers whether in the
form of numerical quotas, monopolies, exclusive service
suppliers or the requirements of an economic needs test;
limitations on the total value of service transactions or assets in
the form of numerical quotas or the requirement of an economic
needs test;

limitations on the total number of service operations or on the
total quantity of service output expressed in terms of designated
numerical units in the form of quotas or the requirement of an
economic needs test;’

limitations on the total number of natural persons that may be
employed in a particular service sector or that a service supplier
may employ and who are necessary for, and directly related to,
the supply of a specific service in the form of numerical quotas
or the requirement of an economic needs test;

measures which restrict or require specific types of legal entity
or joint venture through which a service supplier may supply a
service; and

limitations on the participation of foreign capital in terms of
maximum percentage limit on foreign shareholding or the total
value of individual or aggregate foreign investment.

to the supply of a service, if it establishes that the service is
supplied from or in the territory of a non-Member or of a
Member to which the denying Member does not apply the WTO
Agreement;

in the case of the supply of a maritime transport service, if it
establishes that the service is supplied:

to a service supplier that is a juridical person, if it establishes
that it is not a service supplier of another Member, or that it is a
service supplier of a Member to which the denying Member

’ Subparagraph 2(c) does not cover measures of a Member which limit inputs for the supply

of services.
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(a)

(b)
(©)
(d)
(e)

09
(h)

(1)

W)
(k)

M

(m)

(n)
(0)

(a)

does not apply the WTO Agreement.

"measure" means any measure by a Member, whether in the
form of a law, regulation, rule, procedure, decision,
administrative action, or any other form;

"supply of a service" includes the production, distribution,
marketing, sale and delivery of a service;

"measures by Members affecting trade in services" include
measures in respect of

"commercial presence" means any type of business or
professional establishment, including through

"sector" of a service means,

"service of another Member" means a service which is supplied,
"monopoly supplier of a service" means any person, public or
private, which in the relevant market of the territory of a
Member is authorized or established formally or in effect by
that Member as the sole supplier of that service;

"service consumer" means any person that receives or uses a
Service;

"person" means either a natural person or a juridical person;
"natural person of another Member" means a natural person
who resides in the territory of that other Member or any other
Member, and who under the law of that other Member:
"juridical person" means any legal entity duly constituted or
otherwise organized under applicable law, whether for profit or
otherwise, and whether privately-owned or
governmentally-owned, including any corporation, trust,
partnership, joint venture, sole proprietorship or association;
"juridical person of another Member" means a juridical person
which is either:

a juridical person is:

"direct taxes" comprise all taxes on total income, on total capital
or on elements of income or of capital, including taxes on gains
from the alienation of property, taxes on estates, inheritances
and gifts, and taxes on the total amounts of wages or salaries
paid by enterprises, as well as taxes on capital appreciation.
examine whether the conditions which created the need for the
exemption still prevail; and
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(b)  determine the date of any further review.
(1) elimination of existing discriminatory measures, and/or

(i1) prohibition of new or more discriminatory measures,

either at the entry into force of that agreement or on the basis of

a reasonable time-frame, except for measures permitted under

Articles XI, XII, XIV and XIV bis.

2. In evaluating whether the conditions under paragraph 1(b) are
met, consideration may be given to the relationship of the agreement to a
wider process of economic integration or trade liberalization among the
countries concerned.

3. (a) Where developing countries are parties to an agreement
of the type referred to in paragraph 1, flexibility shall be provided for
regarding the conditions set out in paragraph 1, particularly with reference to
subparagraph (b) thereof, in accordance with the level of development of the
countries concerned, both overall and in individual sectors and subsectors.

(b) Notwithstanding paragraph 6, in the case of an
agreement of the type referred to in paragraph 1 involving only developing
countries, more favourable treatment may be granted to juridical persons
owned or controlled by natural persons of the parties to such an agreement.

4. Any agreement referred to in paragraph 1 shall be designed to
facilitate trade between the parties to the agreement and shall not in respect of
any Member outside the agreement raise the overall level of barriers to trade
in services within the respective sectors or subsectors compared to the level
applicable prior to such an agreement.

5. If, in the conclusion, enlargement or any significant
modification of any agreement under paragraph I, a Member intends to
withdraw or modify a specific commitment inconsistently with the terms and
conditions set out in its Schedule, it shall provide at least 90 days advance
notice of such modification or withdrawal and the procedure set forth in
paragraphs 2, 3 and 4 of Article XXI shall apply.

6. A service supplier of any other Member that is a juridical person
constituted under the laws of a party to an agreement referred to in
paragraph 1 shall be entitled to treatment granted under such agreement,
provided that it engages in substantive business operations in the territory of
the parties to such agreement.

7. (a) Members which are parties to any agreement referred to
in paragraph 1 shall promptly notify any such agreement and any enlargement
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or any significant modification of that agreement to the Council for Trade in
Services. They shall also make available to the Council such relevant
information as may be requested by it. The Council may establish a working
party to examine such an agreement or enlargement or modification of that
agreement and to report to the Council on its consistency with this Article.

(b) Members which are parties to any agreement referred to
in paragraph 1 which is implemented on the basis of a time-frame shall report
periodically to the Council for Trade in Services on its implementation. The
Council may establish a working party to examine such reports if it deems
such a working party necessary.

(©) Based on the reports of the working parties referred to
in subparagraphs (a) and (b), the Council may make recommendations to the
parties as it deems appropriate.

8. A Member which is a party to any agreement referred to in
paragraph 1 may not seek compensation for trade benefits that may accrue to
any other Member from such agreement.
Article V bis
Labour Markets Integration Agreements

This Agreement shall not prevent any of its Members from
being a party to an agreement establishing full integration® of the labour
markets between or among the parties to such an agreement, provided that
such an agreement:

(a) exempts citizens of parties to the agreement from
requirements concerning residency and work permits;
(b) is notified to the Council for Trade in Services.
Article VI
Domestic Regulation
1. In sectors where specific commitments are undertaken, each

Member shall ensure that all measures of general application affecting trade in

services are administered in a reasonable, objective and impartial manner.

2. (a) Each Member shall maintain or institute as soon as
practicable judicial, arbitral or administrative tribunals or
procedures which provide, at the request of an affected service
supplier, for the prompt review of, and where justified,

* Typically, such integration provides citizens of the parties concerned with a right of  free
entry to the employment markets of the parties and includes measures concerning conditions
of pay, other conditions of employment and social benefits.
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appropriate remedies for, administrative decisions affecting
trade in services. Where such procedures are not independent
of the agency entrusted with the administrative decision
concerned, the Member shall ensure that the procedures in
fact provide for an objective and impartial review.

(b) The provisions of subparagraph (a) shall not be
construed to require a Member to institute such tribunals or
procedures where this would be inconsistent with its
constitutional structure or the nature of its legal system.

3. Where authorization is required for the supply of a service on

which a specific commitment has been made, the competent authorities of a

Member shall, within a reasonable period of time after the submission of an

application considered complete under domestic laws and regulations, inform

the applicant of the decision concerning the application. At the request of
the applicant, the competent authorities of the Member shall provide, without
undue delay, information concerning the status of the application.

4. With a view to ensuring that measures relating to qualification

requirements and procedures, technical standards and licensing requirements

do not constitute unnecessary barriers to trade in services, the Council for

Trade in Services shall, through appropriate bodies it may establish, develop

any necessary disciplines. Such disciplines shall aim to ensure that such

requirements are, inter alia:

5. (a) In sectors in which a Member has undertaken specific
commitments, pending the entry into force of disciplines
developed in these sectors pursuant to paragraph 4, the
Member shall not apply licensing and qualification
requirements and technical standards that nullify or impair such
specific commitments in a manner which:

(1) does not comply with the criteria outlined in
subparagraphs 4(a), (b) or (c); and

(i1) could not reasonably have been expected of that
Member at the time the specific commitments in those
sectors were made.

(b) In determining whether a Member is in conformity with

the obligation under paragraph 5(a), account shall be taken of
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international standards of relevant international organizations’

applied by that Member.
6. In sectors where specific commitments regarding professional
services are undertaken, each Member shall provide for adequate procedures
to verify the competence of professionals of any other Member.

Article VII
Recognition

l. For the purposes of the fulfilment, in whole or in part, of its
standards or criteria for the authorization, licensing or certification of services
suppliers, and subject to the requirements of paragraph 3, a Member may
recognize the education or experience obtained, requirements met, or licenses
or certifications granted in a particular country. Such recognition, which
may be achieved through harmonization or otherwise, may be based upon an
agreement or arrangement with the country concerned or may be accorded
autonomously.
2. A Member that is a party to an agreement or arrangement of the
type referred to in paragraph 1, whether existing or future, shall afford
adequate opportunity for other interested Members to negotiate their
accession to such an agreement or arrangement or to negotiate comparable
ones with it. Where a Member accords recognition autonomously, it shall
afford adequate opportunity for any other Member to demonstrate that
education, experience, licenses, or certifications obtained or requirements met
in that other Member's territory should be recognized.
3. A Member shall not accord recognition in a manner which
would constitute a means of discrimination between countries in the
application of its standards or criteria for the authorization, licensing or
certification of services suppliers, or a disguised restriction on trade in

services.
4. Each Member shall:
5. Wherever appropriate, recognition should be based on

multilaterally agreed criteria. In appropriate cases, Members shall work in
cooperation with relevant intergovernmental and non-governmental
organizations towards the establishment and adoption of common
international standards and criteria for recognition and common international
standards for the practice of relevant services trades and professions.

> The term "relevant international organizations" refers to international bodies whose
membership is open to the relevant bodies of at least all Members of the WTO.
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Article VIIT
Monopolies and Exclusive Service Suppliers
1. Each Member shall ensure that any monopoly supplier of a
service in its territory does not, in the supply of the monopoly service in the
relevant market, act in a manner inconsistent with that Member's obligations
under Article II and specific commitments.
2. Where a Member's monopoly supplier competes, either directly
or through an affiliated company, in the supply of a service outside the scope
of its monopoly rights and which is subject to that Member's specific
commitments, the Member shall ensure that such a supplier does not abuse its
monopoly position to act in its territory in a manner inconsistent with such
commitments.
3. The Council for Trade in Services may, at the request of a
Member which has a reason to believe that a monopoly supplier of a service
of any other Member is acting in a manner inconsistent with paragraph 1 or 2,
request the Member establishing, maintaining or authorizing such supplier to
provide specific information concerning the relevant operations.
4. If, after the date of entry into force of the WTO Agreement, a
Member grants monopoly rights regarding the supply of a service covered by
its specific commitments, that Member shall notify the Council for Trade in
Services no later than three months before the intended implementation of the
grant of monopoly rights and the provisions of paragraphs 2, 3 and 4 of
Article XXI shall apply.
5. The provisions of this Article shall also apply to cases of
exclusive service suppliers, where a Member, formally or in -effect,
(a) authorizes or establishes a small number of service suppliers and
(b) substantially prevents competition among those suppliers in its territory.
Article IX
Business Practices
1. Members recognize that certain business practices of service
suppliers, other than those falling under Article VIII, may restrain competition
and thereby restrict trade in services.
2. Each Member shall, at the request of any other Member, enter
into consultations with a view to eliminating practices referred to in
paragraph 1. The Member addressed shall accord full and sympathetic
consideration to such a request and shall cooperate through the supply of
publicly available non-confidential information of relevance to the matter in
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question. The Member addressed shall also provide other information
available to the requesting Member, subject to its domestic law and to the
conclusion of satisfactory agreement concerning the safeguarding of its
confidentiality by the requesting Member.

Article X

Emergency Safeguard Measures

l. There shall be multilateral negotiations on the question of
emergency safeguard measures based on the principle of non-discrimination.
The results of such negotiations shall enter into effect on a date not later than
three years from the date of entry into force of the WTO Agreement.
2. In the period before the entry into effect of the results of the
negotiations referred to in paragraph 1, any Member may, notwithstanding the
provisions of paragraph 1 of Article XXI, notify the Council on Trade in
Services of its intention to modify or withdraw a specific commitment after a
period of one year from the date on which the commitment enters into force;
provided that the Member shows cause to the Council that the modification or
withdrawal cannot await the lapse of the three-year period provided for in
paragraph 1 of Article XXI.
3. The provisions of paragraph 2 shall cease to apply three years
after the date of entry into force of the WTO Agreement.

Article X1

Payments and Transfers

l. Except under the circumstances envisaged in Article XII, a
Member shall not apply restrictions on international transfers and payments
for current transactions relating to its specific commitments.
2. Nothing in this Agreement shall affect the rights and obligations
of the members of the International Monetary Fund under the Articles of
Agreement of the Fund, including the use of exchange actions which are in
conformity with the Articles of Agreement, provided that a Member shall not
impose restrictions on any capital transactions inconsistently with its specific
commitments regarding such transactions, except under Article XII or at the
request of the Fund.

Article XIT

Restrictions to Safeguard the Balance of Payments

l. In the event of serious balance-of-payments and external
financial difficulties or threat thereof, a Member may adopt or maintain
restrictions on trade in services on which it has undertaken specific
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commitments, including on payments or transfers for transactions related to
such commitments. It is recognized that particular pressures on the balance
of payments of a Member in the process of economic development or
economic transition may necessitate the use of restrictions to ensure, inter alia,
the maintenance of a level of financial reserves adequate for the
implementation of its programme of economic development or economic

transition.
2. The restrictions referred to in paragraph 1:
3. In determining the incidence of such restrictions, Members may

give priority to the supply of services which are more essential to their
economic or development programmes. However, such restrictions shall not
be adopted or maintained for the purpose of protecting a particular service

sector.

4. Any restrictions adopted or maintained under paragraph 1, or

any changes therein, shall be promptly notified to the General Council.

5. (a) Members applying the provisions of this Article shall
consult  promptly with the Committee on
Balance-of-Payments Restrictions on restrictions adopted under
this Article.

(b) The Ministerial Conference shall establish procedures®

for periodic consultations with the objective of enabling such

recommendations to be made to the Member concerned as it

may deem appropriate.

(©) Such consultations shall assess the balance-of-payment

situation of the Member concerned and the restrictions adopted

or maintained under this Article, taking into account, inter alia,

such factors as:

(1) the nature and extent of the balance-of-payments and
the external financial difficulties;

(i1) the external economic and trading environment of the
consulting Member;

(111) alternative corrective measures which may be available.

(d) The consultations shall address the compliance of any

restrictions with paragraph 2, in particular the progressive

phaseout of restrictions in accordance with paragraph 2(e).

% 1t is understood that the procedures under paragraph 5 shall be the same as the GATT
1994 procedures.
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(e) In such consultations, all findings of statistical and
other facts presented by the International Monetary Fund
relating to foreign exchange, monetary reserves and balance of
payments, shall be accepted and conclusions shall be based on
the assessment by the Fund of the balance-of-payments and the
external financial situation of the consulting Member.

6. If a Member which is not a member of the International

Monetary Fund wishes to apply the provisions of this Article, the Ministerial

Conference shall establish a review procedure and any other procedures

necessary.
Article XIT1
Government Procurement
1. Articles II, XVI and XVII shall not apply to laws, regulations or

requirements governing the procurement by governmental agencies of
services purchased for governmental purposes and not with a view to
commercial resale or with a view to use in the supply of services for
commercial sale.
2. There shall be multilateral negotiations on government
procurement in services under this Agreement within two years from the date
of entry into force of the WTO Agreement.
Article X1V
General Exceptions

Subject to the requirement that such measures are not applied in
a manner which would constitute a means of arbitrary or unjustifiable
discrimination between countries where like conditions prevail, or a disguised
restriction on trade in services, nothing in this Agreement shall be construed
to prevent the adoption or enforcement by any Member of measures:

(a)  necessary to protect public morals or to maintain public order;’

(1) the prevention of deceptive and fraudulent practices or
to deal with the effects of a default on services
contracts;

(i1) the protection of the privacy of individuals in relation to
the processing and dissemination of personal data and
the protection of confidentiality of individual records
and accounts;

” The public order exception may be invoked only where a genuine and sufficiently serious
threat is posed to one of the fundamental interests of society.
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(111) safety;
Article X1V bis
Security Exceptions
1. Nothing in this Agreement shall be construed:

(1) relating to the supply of services as carried out directly
or indirectly for the purpose of provisioning a military
establishment;

(i1) relating to fissionable and fusionable materials or the
materials from which they are derived;

(111) taken in time of war or other emergency in international

relations; or
2. The Council for Trade in Services shall be informed to the
fullest extent possible of measures taken under paragraphs 1(b) and (c) and of
their termination.
Article XV
Subsidies

1. Members recognize that, in certain circumstances, subsidies
may have distortive effects on trade in services. Members shall enter into
negotiations with a view to developing the necessary multilateral disciplines
to avoid such trade-distortive effects.® The negotiations shall also address
the appropriateness of countervailing procedures. Such negotiations shall
recognize the role of subsidies in relation to the development programmes of
developing countries and take into account the needs of Members, particularly
developing country Members, for flexibility in this area. For the purpose of
such negotiations, Members shall exchange information concerning all
subsidies related to trade in services that they provide to their domestic
service suppliers.

2. Any Member which considers that it is adversely affected by a
subsidy of another Member may request consultations with that Member on
such matters. Such requests shall be accorded sympathetic consideration.

PART III
SPECIFIC COMMITMENTS

Article XVI

¥ A future work programme shall determine how, and in what time-frame, negotiations on
such multilateral disciplines will be conducted.
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Market Access
l. With respect to market access through the modes of supply
identified in Article I, each Member shall accord services and service
suppliers of any other Member treatment no less favourable than that
provided for under the terms, limitations and conditions agreed and specified
in its Schedule.’
2. In sectors where market-access commitments are undertaken,
the measures which a Member shall not maintain or adopt either on the basis
of a regional subdivision or on the basis of its entire territory, unless otherwise
specified in its Schedule, are defined as:
Article XVII
National Treatment
l. In the sectors inscribed in its Schedule, and subject to any
conditions and qualifications set out therein, each Member shall accord to
services and service suppliers of any other Member, in respect of all measures
affecting the supply of services, treatment no less favourable than that it
accords to its own like services and service suppliers. '’
2. A Member may meet the requirement of paragraph 1 by
according to services and service suppliers of any other Member, either
formally identical treatment or formally different treatment to that it accords
to its own like services and service suppliers.
3. Formally identical or formally different treatment shall be
considered to be less favourable if it modifies the conditions of competition in
favour of services or service suppliers of the Member compared to like
services or service suppliers of any other Member.
Article XVIIT
Additional Commitments
Members may negotiate commitments with respect to measures
affecting trade in services not subject to scheduling under Articles XVI

® If a Member undertakes a market-access commitment in relation to the supply of a service
through the mode of supply referred to in subparagraph 2(a) of Article I and if the
cross-border movement of capital is an essential part of the service itself, that Member is
thereby committed to allow such movement of capital. If a Member undertakes a
market-access commitment in relation to the supply of a service through the mode of supply
referred to in subparagraph 2(c) of Article I, it is thereby committed to allow related
transfers of capital into its territory.

' Specific commitments assumed under this Article shall not be construed to require any
Member to compensate for any inherent competitive disadvantages which result from the
foreign character of the relevant services or service suppliers.
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or XVII, including those regarding qualifications, standards or licensing
matters. Such commitments shall be inscribed in a Member's Schedule.

PART IV
PROGRESSIVE LIBERALIZATION

Article XIX

Negotiation of Specific Commitments
l. In pursuance of the objectives of this Agreement, Members shall
enter into successive rounds of negotiations, beginning not later than five
years from the date of entry into force of the WTO Agreement and
periodically thereafter, with a view to achieving a progressively higher level
of liberalization. Such negotiations shall be directed to the reduction or
elimination of the adverse effects on trade in services of measures as a means
of providing effective market access. This process shall take place with a
view to promoting the interests of all participants on a mutually advantageous
basis and to securing an overall balance of rights and obligations.
2. The process of liberalization shall take place with due respect
for national policy objectives and the level of development of individual
Members, both overall and in individual sectors. There shall be appropriate
flexibility for individual developing country Members for opening fewer
sectors, liberalizing fewer types of transactions, progressively extending
market access in line with their development situation and, when making
access to their markets available to foreign service suppliers, attaching to such
access conditions aimed at achieving the objectives referred to in Article IV.
3. For each round, negotiating guidelines and procedures shall be
established. For the purposes of establishing such guidelines, the Council
for Trade in Services shall carry out an assessment of trade in services in
overall terms and on a sectoral basis with reference to the objectives of this
Agreement, including those set out in paragraph 1 of Article IV. Negotiating
guidelines shall establish modalities for the treatment of liberalization
undertaken autonomously by Members since previous negotiations, as well as
for the special treatment for least-developed country Members under the
provisions of paragraph 3 of Article IV.
4. The process of progressive liberalization shall be advanced in
each such round through bilateral, plurilateral or multilateral negotiations
directed towards increasing the general level of specific commitments
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undertaken by Members under this Agreement.
Article XX
Schedules of Specific Commitments
l. Each Member shall set out in a schedule the specific
commitments it undertakes under Part III of this Agreement. With respect to
sectors where such commitments are undertaken, each Schedule shall specify:

(a) terms, limitations and conditions on market access;
(b) conditions and qualifications on national treatment;
(©) undertakings relating to additional commitments;
(d) where appropriate the time-frame for implementation of
such commitments; and
(e) the date of entry into force of such commitments.
2. Measures inconsistent with both Articles XVI and XVII shall be

inscribed in the column relating to Article XVI. In this case the inscription
will be considered to provide a condition or qualification to Article XVII as

well.
3. Schedules of specific commitments shall be annexed to this
Agreement and shall form an integral part thereof.
Article XXT
Modification of Schedules
l. (a) A Member (referred to in this Article as the "modifying

Member") may modify or withdraw any commitment in its
Schedule, at any time after three years have elapsed from the
date on which that commitment entered into force, in
accordance with the provisions of this Article.

(b) A modifying Member shall notify its intent to modify or
withdraw a commitment pursuant to this Article to the Council
for Trade in Services no later than three months before the
intended date of implementation of the modification or
withdrawal.

2. (a) At the request of any Member the benefits of which
under this Agreement may be affected (referred to in this Article
as an "affected Member") by a proposed modification or
withdrawal notified under subparagraph 1(b), the modifying
Member shall enter into negotiations with a view to reaching
agreement on any necessary compensatory adjustment. In
such negotiations and agreement, the Members concerned shall
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5.

endeavour to maintain a general level of mutually advantageous
commitments not less favourable to trade than that provided for
in  Schedules of specific commitments prior to such
negotiations.

(b) Compensatory adjustments shall be made on a
most-favoured-nation basis.

(a) If agreement is not reached between the modifying
Member and any affected Member before the end of the period
provided for negotiations, such affected Member may refer the
matter to arbitration. Any affected Member that wishes to
enforce a right that it may have to compensation must
participate in the arbitration.

(b) If no affected Member has requested arbitration, the
modifying Member shall be free to implement the proposed
modification or withdrawal.

(a) The modifying Member may not modify or withdraw
its commitment until it has made compensatory adjustments in
conformity with the findings of the arbitration.

(b) If the modifying Member implements its proposed
modification or withdrawal and does not comply with the
findings of the arbitration, any affected Member that
participated in the arbitration may modify or withdraw
substantially equivalent benefits in conformity with those
findings. Notwithstanding Article II, such a modification or
withdrawal may be implemented solely with respect to the
modifying Member.

The Council for Trade in Services shall establish procedures for

rectification or modification of Schedules. Any Member which has

modified or withdrawn scheduled commitments under this Article shall

modify its Schedule according to such procedures.

PART V
INSTITUTIONAL PROVISIONS

Article XXII

Consultation
Each Member shall accord sympathetic consideration to, and
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shall afford adequate opportunity for, consultation regarding such
representations as may be made by any other Member with respect to any
matter affecting the operation of this Agreement. The Dispute Settlement
Understanding (DSU) shall apply to such consultations.
2. The Council for Trade in Services or the Dispute Settlement
Body (DSB) may, at the request of a Member, consult with any Member or
Members in respect of any matter for which it has not been possible to find a
satisfactory solution through consultation under paragraph 1.
3. A Member may not invoke Article XVII, either under this
Article or Article XXIII, with respect to a measure of another Member that
falls within the scope of an international agreement between them relating to
the avoidance of double taxation. In case of disagreement between Members
as to whether a measure falls within the scope of such an agreement between
them, it shall be open to either Member to bring this matter before the Council
for Trade in Services."" The Council shall refer the matter to arbitration.
The decision of the arbitrator shall be final and binding on the Members.
Article XXTIT

Dispute Settlement and Enforcement
l. If any Member should consider that any other Member fails to
carry out its obligations or specific commitments under this Agreement, it
may with a view to reaching a mutually satisfactory resolution of the matter
have recourse to the DSU.
2. If the DSB considers that the circumstances are serious enough
to justify such action, it may authorize a Member or Members to suspend the
application to any other Member or Members of obligations and specific
commitments in accordance with Article 22 of the DSU.
3. If any Member considers that any benefit it could reasonably
have expected to accrue to it under a specific commitment of another Member
under Part III of this Agreement is being nullified or impaired as a result of
the application of any measure which does not conflict with the provisions of
this Agreement, it may have recourse to the DSU. If the measure is
determined by the DSB to have nullified or impaired such a benefit, the
Member affected shall be entitled to a mutually satisfactory adjustment on the
basis of paragraph 2 of Article XXI, which may include the modification or

""" With respect to agreements on the avoidance of double taxation which exist on the date
of entry into force of the WTO Agreement, such a matter may be brought before the Council
for Trade in Services only with the consent of both parties to such an agreement.

229



withdrawal of the measure. In the event an agreement cannot be reached
between the Members concerned, Article 22 of the DSU shall apply.
Article XXIV
Council for Trade in Services

l. The Council for Trade in Services shall carry out such functions
as may be assigned to it to facilitate the operation of this Agreement and
further its objectives. The Council may establish such subsidiary bodies as it
considers appropriate for the effective discharge of its functions.

2. The Council and, unless the Council decides otherwise, its
subsidiary bodies shall be open to participation by representatives of all

Members.
3. The Chairman of the Council shall be elected by the Members.
Article XXV

Technical Cooperation
l. Service suppliers of Members which are in need of such
assistance shall have access to the services of contact points referred to in
paragraph 2 of Article IV.
2. Technical assistance to developing countries shall be provided

at the multilateral level by the Secretariat and shall be decided upon by the
Council for Trade in Services.
Article XXVI
Relationship with Other International Organizations

The General Council shall make appropriate arrangements for
consultation and cooperation with the United Nations and its specialized
agencies as well as with other intergovernmental organizations concerned
with services.

PART VI
FINAL PROVISIONS

Article XXVII
Denial of Benefits

A Member may deny the benefits of this Agreement:

(1) by a vessel registered under the laws of a non-Member
or of a Member to which the denying Member does not
apply the WTO Agreement, and

(i1) by a person which operates and/or uses the vessel in
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whole or in part but which is of a non-Member or of a
Member to which the denying Member does not apply

the WTO Agreement;
Article XXVIII
Definitions
For the purpose of this Agreement:
(1) the purchase, payment or use of a service;
(11) the access to and use of, in connection with the supply

of a service, services which are required by those
Members to be offered to the public generally;

(111) the presence, including commercial presence, of
persons of a Member for the supply of a service in the
territory of another Member;

(1) the constitution, acquisition or maintenance of a
juridical person, or

(i1) the creation or maintenance of a branch or a
representative office,

within the territory of a Member for the purpose of supplying a

Service;

(1) with reference to a specific commitment, one or more,
or all, subsectors of that service, as specified in a
Member's Schedule,

(i1) otherwise, the whole of that service sector, including all
of its subsectors;

(1) from or in the territory of that other Member, or in the

case of maritime transport, by a vessel registered under
the laws of that other Member, or by a person of that
other Member which supplies the service through the
operation of a vessel and/or its use in whole or in part;
or

(i1) in the case of the supply of a service through
commercial presence or through the presence of natural
persons, by a service supplier of that other Member;

(g) "service supplier" means any person that supplies a service;'

'2 Where the service is not supplied directly by a juridical person but through other forms of
commercial presence such as a branch or a representative office, the service supplier (i.e. the
juridical person) shall, nonetheless, through such presence be accorded the treatment

231



(1) is a national of that other Member; or

(i1) has the right of permanent residence in that other
Member, in the case of a Member which:

1. does not have nationals; or

2. accords substantially the same treatment to its
permanent residents as it does to its nationals in
respect of measures affecting trade in services,
as notified in its acceptance of or accession to
the WTO Agreement, provided that no Member
is obligated to accord to such permanent
residents treatment more favourable than would
be accorded by that other Member to such
permanent residents. Such notification shall
include the assurance to assume, with respect to
those permanent residents, in accordance with its
laws and regulations, the same responsibilities
that other Member bears with respect to its
nationals;

(1) constituted or otherwise organized under the law of that
other Member, and is engaged in substantive business
operations in the territory of that Member or any other
Member; or

(i1) in the case of the supply of a service through
commercial presence, owned or controlled by:

l. natural persons of that Member; or
2. juridical persons of that other Member identified
under subparagraph (i);
(1) "owned" by persons of a Member if more than 50 per

cent of the equity interest in it is beneficially owned by
persons of that Member;

(11) "controlled" by persons of a Member if such persons
have the power to name a majority of its directors or
otherwise to legally direct its actions;

(111) "affiliated" with another person when it controls, or is

provided for service suppliers under the Agreement. Such treatment shall be extended to
the presence through which the service is supplied and need not be extended to any other
parts of the supplier located outside the territory where the service is supplied.
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controlled by, that other person; or when it and the
other person are both controlled by the same person;
Article XXIX
Annexes

The Annexes to this Agreement are an integral part of this

Agreement.
ANNEX ON ARTICLE I EXEMPTIONS
Scope
l. This Annex specifies the conditions under which a Member, at

the entry into force of this Agreement, is exempted from its obligations under
paragraph 1 of Article II.

2. Any new exemptions applied for after the date of entry into
force of the WTO Agreement shall be dealt with under paragraph 3 of Article
IX of that Agreement.

Review

3. The Council for Trade in Services shall review all exemptions
granted for a period of more than 5 years. The first such review shall take
place no more than 5 years after the entry into force of the WTO Agreement.

4. The Council for Trade in Services in a review shall:
Termination
5. The exemption of a Member from its obligations under

paragraph 1 of Article I of the Agreement with respect to a particular
measure terminates on the date provided for in the exemption.

6. In principle, such exemptions should not exceed a period of
10 years. In any event, they shall be subject to negotiation in subsequent
trade liberalizing rounds.

7. A Member shall notify the Council for Trade in Services at the
termination of the exemption period that the inconsistent measure has been
brought into conformity with paragraph 1 of Article II of the Agreement.

Lists of Article Il Exemptions

[The agreed lists of exemptions under paragraph 2 of Article II will be
annexed here in the treaty copy of the WTO Agreement.]
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