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Abstract

Since there are a lot of economic crimes and financial scandals in recent years,
more and more people today focus their attention on the roles which corporate
directors and office should play in corporate governance. Especially the reviews of
duties and liabilities that they owe to the corporation have been regarded as the
significant point of the improvement in corporate governance. However, the
unawareness of the concept and the failure to make relative regulations which meet
social expectations leaded to the increasing of corporate misconducts. The
complement of director and officer fiduciary duties and the liability system may be
the key approach to solve the problems.

In this thesis, the research focuses on the development of fiduciary duties
(especially the duty of good faith and' business judgment rule) and the corresponding
liability system. Through the comparative analysis on American law and Japanese law
and literature review, it reveals that the duty of good faith is important part of
fiduciary duties, and the clarification of the duty of good faith can give reference to
the compliance of corporate law. In addition, by imitating exculpation and limitation
of director and officer liability provisions in Japanese Corporate Law, the research
attempts to constitute a rough framework of liability system fit for our country.

In conclusion, the discussion on the evolution of the duty of good faith can help us
to interpret the fiduciary duties in a modern light, making them more definite and
more comprehensive. Furthermore, constituting an appropriate exculpation and
limitation liability system can make the regulations more complete. The research of
this paper may leave some advices to the review of existing regulation.

Keywords: business judgment rule, duty of good faith, exculpation and limitation of

liability provisions, fiduciary duties, In re Walt Disney Company Derivative Litigation.
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-rx\

F1%& 5 gtk > Meyers 2 7 & % ¢ & F & 4% i Fink 225,000 # ~2 & 4 B 3% ©

AE R Lewis»tira? Ak AP kA T2 L T AP REREY P (N0
valid business purpose) > ® ] Fink & #% & 2% 4% -t ez PRAE 0 2 % 3% Fink
g & Bp ) FH VR EE PRI 0 Meyers o & #7& i Fink 2. #icif & 2R
g8 2 4 T 2P F A 2 3% (waste of corporate assets) ;@ Meyers 2 & $F Fink

SRR FA R R TR H Meyers 2R B A ER T REAFIES

£ 9% 2 4 Fink ;’1 Meyers = # i3 ik {5 # = Prudential = & 2 g #* > Hp & % 10 £ o 7 1980
O LRER 2 X)W 4 2o SR {8 Meyers o 7 4 &2 Prudentlal SPETEY R
P udentlal 75 3 Fink “73% -2 BER JRFE > L i 25%BF R 7 * 5 Prudential = & o
fv
3N

I
>
=
P
/."1
Y
—
Lo
t~»~

]ﬁPF” 5 5& » 2 p B { #reMeyers & 7 g * & 4 Fink150,0003;;w3€ 42 1% 2,400,000
2_ k=4 ; Fink ¥ "f_ﬁﬂ“i;iwétf}%f;.&f] v e Meyers o @ 4P HEENZ A6
'i{zd:—;fro 2% pE o> Fink = 2 Meyers <> @ ER » 2 3tw = & ¥ EF A & 150,000 £
Ao Hisz EEE 125000 %~ 0 2 fi % L& & 100000 # A2 BERF R ORFEE S g
e & TE 3K e

2 See supra note 11, at 810.
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Lewis tHAz ik & & £ 353 0 3 & L 46 X ¥ §% %.7] (Chancery Rule)
B 281 R e AP EE S D a2k (T A # Ak
EE R AREL BTG 2 F A0 R4 Lk Meyers 2 7554 ¥ A ik
PR LARFALTIELIGFEYE L R BAFE AR A

Fink $+:iE #73 Meyers = & 2. § % » #7412 &£ fie Meyers = @ 2 &

4t
IR
Ris
5
el

il RARIERREEFEA AL F L GRAER G ¢ DA

- . L a- S - 2z = 24
i@ 3717 5 s 13 B R 2GR > 2 ERG oAz o

BEFELRAS T R 2R AERE ANRALRL A AHEAT LD

Meyers 25%1?:%34&,«114,11@ BN Ik “R//\;Z;%—‘}\Lﬂggi
Oﬁ'}t"L FER N2 AET A LR b"’i F » AR R ¢ s %—fii;&é

WAL W FERR AR RO R RFRAPEBF L ET A AL &
RN RRIERR AT R FRERF LR 2R AT RE AR
THALF AR RFXFR  deR A R B0 R0 Fink 2 #% 0 @k

P Fink 229 8 8 8 EE ML LS M ad .

\

?fﬁ:#ﬂ llﬁxrﬁ,z]‘m;@; FK"I" A< /z"\i"ﬁﬁ:ﬁé Z_ = ’%{?m/é\ﬁm%jii}
K BEFA A MR T YD P ESUL @R T AR HREL 2P 8
ERTT R FEEFE S FTEFRAL LOPFAET | AT

P Ao s TP L F#B%F?’iézs"

Gder  RAEARRAPEF L ETEY PR 2RO RPE
TEF2 2P A HE R R A no 0 DR P TR A LB gy
AR S RS G SR 1 - SRS G Sy

B A 2 2k 2 2 A0 b o R a;\a‘\ué Lz FLR o REA e EER

2.
% 1d. at 811.
% .
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B AR AANRA R AR A AL ARRFET AP

2 pd o FR R E et T RR S 281 B2 AR ER R F AmERIL AL
RPN mWﬁN1%’ﬂiﬁ%%*%iﬁiﬁﬁiﬁﬁﬁﬁoﬂ%ﬂiﬁ

LDARTET AL S LY NEE R LR DY ARG T AR

AR PR VR ERBENEY ISR 2 &S (TTHRE g 2P F
TAamdgdlam, GAet- EE T sz A# T (informed basis) > %
£ & (good faith) = 2 3% #F (in the honest belief)z% - 2% 5 3 o @ B {1 £
moiEa 0 B g Aronson H|iA-pt - LR R F B E VR IRAral Y o @ AR Y
HgRAIP F LA A MR EY ISR A NRR > F- S EJIT
(disinterestedness) » % = % T3 A (informed): %= 2 a2 %7 5%
AR R R AR RS TS HE T ARG L RN AR

U R AT R B T K LRI E T

ﬁﬁim&%é%%*ﬁiiﬁﬁﬁﬂﬁﬁﬁaféﬁﬂéufgﬁﬁﬁm

FEH MR Meyers 2 P ¥ § HW LA AR FRLER o

B RZAGLEHE] 27 A MBI X ARk L TRy
FHETRPI2 RE s A AR AR N FE T A EUEP Fink $#2° Meyers 2 P
¥ ApEd B AR R ER Meyers 2 7% § 4 Fink 2372 7
B2 qnad FAZRE | hil o $0 R4 #0% Meyers 27 24 F $55
B EATGRRELAE AR BB AR LRI BT
LG SR REH kL2 o E L R E ARG R

27 1d. at 811-12.
2 1d. at 812.
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EPe A by o R L YRR R AFT R AR Hr R

N
T
|-|—

|

24 3E o

pits
(w

% = 38 Smith v. Van Gorkom, 1985%

Trans Union Corporation ( ™ ™ £ Trans Union = & ) - B o B 3 (F47% =

P AR P le kSRS T Y AAXTEFHF AP > Trans Union 2 2
FE R DRI AR APHEI R B SRR~ R P E B4 R 4 R

7 g deds (investment tax credits) o >+ 1980 # 8 * Trans Union = 7 & ¥ H #4

{7 & 2 Jerome W. Van Gorkom ¥ Trans Union = & 2 B fF g LA & € > T3 € 3%

2

PR A P BRRRT A B AR BA S 0D sl NP ok
9" Fry gk & € ¢ Trans Union = & 47+ & Donald Romans #% ) g 7 4 pL—
% X Romans it A B Api 74 AR R LR TG RN RES 5 R

50-%’“__].60-%"“?&”—9 %F‘T’#\ _@% —E'_ 5”\ E—‘Lp ,,/\FZ,Ag:g

¢ > Van Gorkom # 7t ¢ & " * L 55 % A2 4 & H 45 Trans Union = & ¢

% 17 2,000 F % > ¢ 2 75,000 3% o

H {5 Van Gorkom B 4ot o 1 & 2 P 3% % > A A GE L Trans Union &
FEZFMFREBFZERT o TEF Lo B L RJay A Pritzker i {7 &
RSk 2]+ ¥ 45 5% Trans Union = @ 2 3 & Carl Peterson = ¥ & 4 55 % ~ 2 # #

AR T o @ ik 1975 # 3 1979 & B 2 % i % 1 > Trans Union = &
2R 24 3 39 2 A RLE o X054 Trans Union = 7 9% ip 1 2 Van

Gorkom ** Trans Union = & 2. & & B (% ¢h » #5562 ~z2 2 5 B2 A2 » ¥

2% 1d. at 813.
% See supra note 12.
%1 Id. at 864-66.
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v

Pt g2 w2 T ini % Van Gorkom H & kR p ¢ B A deiher (F

-

22

# {2 Van Gorkom 12 v & 3% 55 £ <z i P 0 47 Pritzker 127 H S %o
S B PRt 2 Pritzker #e ) & LB5 % A2 M AEE D E 2 I ¥ & R Trans
Union £ % ¢t 3 p P A3k L 72 & <% @ > % o Van Gorkom = % 7. & Trans

Union X T ¢ -3t ¢w* S Tioawi B ¢ P IR L T % 7

Fadk b BRI R ZTRpE g o Trans Union 2@ EF g+ ¢ 25 tpmg¥
25 L HMFEFAMEIT AR LB P HGFEA I ERL AR THFA

R AR L A

Van Gorkom > § ¥ fppF ¢ £ {7920 & ¥ ehv SR - T AL wH B F

‘M

Bk A b 2 A HIRAELEF - 2T ERFEFF2 P 1%
ELAPEEBIRAT2ZED O F B2 pMITHHFL - T ikdp Van
Gorkom z v FgdR 4 ~Romans @ E 28 5 U E FEHT T H 2o T

Lk R 3, 215 Trans Union 2 @35 & 32 £ 38 27 o pil2 % o

F 4 Alden Smith 244 % Trans Union = @2 & » #HZ T F ¢ B &
BB AEERNEH 2 GYHE ARFIFEE GAAEFASFTRLRT 0
FURERNTR R NG T2 4% ¢ gk FEAE &% 2 Trans Union =

PRMEE A AP B RAEBUFT O AR ETRAPAEFT AR

HEE e

>
&

Iy

SR NN

ﬂ\fi’}d,:l_ﬁ,\j‘!i_ty\?‘)?qﬁ ]’5’}_%’\;“(% 1) &5 B g jﬁ:i '_,E,%Zg'*ﬂ—g_ FE = 03

32 1d. at 866.
% 1d. at 868.
4.

% 1d. at 870.
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BoATATETELOYHEEE TFRAA 0 BRANEELT ALY

o H g s A g ANE S E '*'TF L U g ?j—‘gm% o

MO ¥ AT F M L (F T A %2 £7% (duty to exercise an informed
business judgment ) > TR p AR BRIFAFTL & Ko BA B RIZF TR o
AEY FEGFH CELAE P LS 2 A% REFHERINBRTEE RAN

R

e
&

o

Prrh s AR T VB TR YA R R TrE F 2158 > 3231 Aronson V. Lewis
HALfE g A LR PRTFEET FFEF AL EBT 24>
Pt TE A4 (25 E o AT RIEABFL2ME > FLATTFEALT

SHESTRAT S RIS BT OE L S

Mt AT Fas  2%FF 31 w55 2 AR R2R
£ EES N FIEE L A LA mE VanGorkom #7082 H R

2o REARY i R o DL PR R -

e

TE ¢ N EE

EraT M
IR TRAY TEAEL  FLEATNE% T AL

o
iﬁifrﬁ?
s

g A
EAUEd LG EEREANFR LA ZETETAREE E

P R
WA BRI AR RITH O REEFHR L G EZRE &
mE s TAEFa s P

Y

b PRIV AP EEMIE)R T 2P EE G S AL Rl
&

FILA N RE G TR L R AL

% 1d. at 872.

37 1d. at 872-73.
8 4.

% 1d. at 874.
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B A FRABBE RLHA2RE A MR EF AT AL AL VA

BRI CFERLRIXALAN T ZEUIEALF RELF = FET MR

BB VERF BRI AT A 2P FF 0 2 s R NEE A

MEF NP RALOPREEF N RS2 S AT AL S Y N R P T
2Aple s =5 @ Trans Union 2P 2 $% ¢ & R4 a2 Y82 L 442
B 3 RUREFEE G T Fw R Ry ), iRt

preb s B Trans Union 2 P35 & g i B B pER A > BB 2 Rin s £ % F14A

T F AR RM AR R DL ER T R R

221 % %4+ (fiduciary duty of candor ) *°

FIATHE BB EIRNS M EF LT AT AR BRI

%
!
v
7ﬂ.5.
et
S
(w

BREB - ARTEEF AL AL AN IR LT N AT 72
PR RGHMRALTAAM LT ERVTELPMTA S o Aw 2R A LA

@i WA T EF e f Pritzker 4t M 2 HHLIEERREEE 2 TR
o FIP IR EHTL AR A K Y TR B AR T F G I 5 F HUTR P TR R

o AERFrEFE O FTRREREEE AT RE RN R AE

M

ZAE LT PR ZOT FRARES R 55 E A2 WA L RATET

IR & 5 Y Ak

0 1d. at 874-75.
1 1d. at 889.
2.

3 1d. at 893
.

.
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% =38 Cede & Co. v. Technicolor Inc., 1993

Technicolor, Incorporated ( r+ ™ # Technicolor = # ) E e & A h 3 FALE

FOAEFA L EZ AR FEPFLBRTRUALE TNZABNE G
1iezg 4

&

HoARE ¥ o 2R3N 1970 & {5 Hp B 4> > Technicolor o @ F)4E~ 1 & § 2
4 F4) o @ & 4 gL 4 Y . Technicolor 2 7 #4 7 £ Morton Kamerman % 24 £ #
¥ ¥ =& > 2E & Technicolor = # i & 7 & 7 3> *+ 1981 # 5 * Technicolor

SFEF G ARL B R R FArE R 4 oo 2t 1982 £ 9 7 Technicolor

_— =

2P i P b B2 592837 3 A%

m 1982 & 1 1983 & ¥ » MacAndrews & Forbes Group, Incorporated (12 ™ #-

<
>
M
5
)
—
i

&7 4+ Technicolor = @2 &2 I EHM > R EMEZ OGN % > ",4rt
MAF = 7 2 H B i% & ¥ ¢k 2 %75 Technicolor & 7 3% 4 353 {#& £ MAF = &
T 23 F A Rl F e A 2 R £ Cinerama Inc.( 2 T £ Cinerama = @)

% Cede & Co. = # 1% Technicolor = @ 2.3 & » ] 7 & MAF 2> @ #1311 2. 1 &

i
f

EAE Eﬁ‘-?ﬁiﬂi?ﬁ‘-fﬁ BEZOPAN1983 & 1 " vr 2 BT 2 0% 1983 & 3
P X M HERT R kA TR ARS O G REE G 2K EER 50
1986 & I ¥+** Technicolor =~ 2. 7 £ % % ~ MAF = & ~ Macanfor and Ronald O.

Perelman 7 2 MAF 2 P 2 $ % £ 240 4 % A $B4de250 > 1 R T2 3t A 12

!
T
e
P
hr)
N,
e
ok
%
)
N
N
pas
I
3
ETRS
[}

EF LR R REHTREFED

MAX VTR iEAr 1983 &£ 1 7 24 poEphp 2 2T HHERLE L

2160 2 ~2 A% > FRABEFRMIRLIITEF LT B2 JHIEY FRIR

“® See supra note 13.

47 1d. at 351.
8 1d. at 352.
49 1d. at 349-50.
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4y o wh 2 Cinerama = 7 A b EFEF T2 & £ FlasSvr hd 27
Vo RPN P AL VBB R RIS BIFHA G ()
TRABLEFECH () FREAL (YRR R ) 3 FEP

X1
J}F%"é‘—%ﬁ‘ﬂﬁkig%ﬁ: AR A () KL EpMEERZER dhmT o

-
S
\ &

S
T

B
K
pen|
s
t‘t
[k
4t
¢

i

T

Ny
W

-\g,\
1\
>

[N

o

%=

W e Rl P

BHPMF T F XA FRIALEBZIFTL T RIBL P F oM A2
ji-gzz‘]!miﬁg’ %TIE’__-Q\—_«T
- Y HERAIZ R P

P L VEF 2R AT A ¥ g3 M2 728141 Q2R T i 4L

PAIVEEZAANRPZ - GO EFRERL ORI T EE 280 g

EEHlT o R ARV TG RE F RED A IE 2 A I
L,‘i'?fﬁi ﬁer/ZFm;,ﬂI;‘,{‘_"g N R PR P BE S PEARNRR 2 HE 0 &
TS BT R R 2 # +*":}*“f FEREN AT EFEREREFT AR FIF Y
TR P AR EJINEFSYFA 2GR RALF TN LT
FENITR2ZEF AT VAKX afidpo L A2 ENEPRBEYE P P2
TEE UL

I

AAGLGAP T VR R CFARFERLTABLPN G A
i & (good faith) ~ & 2% (loyalty) % if % /1% (due care)- A %kz2 %32} >

HEIVEB 2R Y I T LI LDEABRA L PR RAAXEHE T L

%0 1d. at 350.
%1 1d. at 360.
52 d.
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LEME LBERFZEF HA Y ARSI EABRELBER T ASHILILA

TR PN R faE - P e

= ‘m Reg ’L'I }%’EIJ ;‘ti\?’%‘_fﬁ' f._*év\]ﬁa

B
kS

det i KBRS E LY 0% Y AR A L B S

SRR RERALIRET S LEF R EF LR EBZ P FA- 0 L FET
EI

R ERAETEN P BABEF P SY BRI fE T BETE
PIMLEFE -2 BRLAFERIPED AL G R RL TR T
(entire fairness) e m % > 2T 2 P » & p & £ T 2 % {75 T | (fairdealing)

z T4 2T | (fair price) > -

=
&
3

MPELAVEFERWANNAY F T FETEIR LT a7 £ AT S
P2 HEERET R R WG ARTRL TR L LY L ATEF AL AR
pFo TR B2 120 A 7 5 1R (reasonable person standard ) & § 4% 3 £ R
FEEly B ALl V2P 28l44@2 P FE 3 p e LG TR 2B
AL AL Mt o BB R T R R KR LR R
P2 B2 RS T R MR P o P erR g g 2 e R R
WA &2 e TR GHE T a & RAGY SRR Zdafpe > w2k

BT kAR DT R e

> 1d. at 361.

> d.

gl MNP A8 T IV F T 3EFEE L 2B \riﬂ G A
ARG P BLEETIE LRI RS FHRBETEOPRAR Bz oo b S

X = g o0z
L R \p PRI S I

% See supra note 13, at 373.
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% w 38 Inre Caremark International, Inc. Derivative Litigation, 1996°’

XPFAHREZENENREFIITAFIIL2P HAREYEBRLRHER
RE &2 T“’Fﬁ)%‘?l?izz» Caremark = @ 4p % £ & s Flek p 3o F =2 F A | o de
iR N 1 EZJ%?)%‘ i%*% (Medicare) ~ %z%#a“ﬁ'égi% (Medicaid) % o p+ & & %

|2 B & # 4 3pz (Anti-Referral Payment Act) 2 2Rge » & i 4 47 o0 28 0

=
=k

”%Fﬁﬁ‘ﬁ%?}é%i e 2) 3¢ 2 Y& rLH e F R R f%ﬁ“‘?&.&ﬁ °

Caremark 798 £ 3§ i VEF o P2 R PRI G E 7

?ﬂ

PMTRE R IRIEZ XK o PR A BINS FEE TR 0 X F Frdg LA
Caremark = ﬁﬁ*“?f@t A Tg&:;g;ﬁgx, B stk g2 %gﬁpmz,gué& o K5

] B 2t Fﬁ/‘;ﬂ;’ﬁ)ﬂ/z_ H'—l—fi a2 ;% ’ fi%ﬁ?ké A4 - ?’i—,é" ‘?’j’f’i? I;Z't}_58°

1991 & 8 7 > X WiFEA £ o X JRIFINE M 2% yE0 3 (the HHS Office of
the Inspector General, OIG ) 4%+t Caremark = # 2_ #» £ Baxter International, Inc.
BEFAH 1992 F 38 s FRDEIN A AW A o 21992 &# 4 7 > Caremark
cFamgEE P PR M G R B T EiEd “ré?i?‘]ﬁdﬁ
o AR E R E“#“f%-‘),%%fﬁr“ﬁﬁ FRAZ A4 o220 1992 # 9 7
Caremark =~ @3 % - £t f » & & Caremark = # vt’-,fﬁ TR EN R

- = m - 3 s » 59
CHRE REEA B FLFAZFL o

BICA LAY E Y o Caremark 2 PR E - BRI FRNEET ELG
e o 8% Price Waterhouse ¢ 3+ F7 439717 5 H eh3ng 4 o % 1093 # 2

" 8 p > Price Waterhouse = Caremark =~ # & % ¢ 2 G2 L R ¢4 32— (>384

*" See supra note 14.
% 1d. at 961-62.
> Id. at 962.
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AR 2 5 ) P Caremark 2 7 2 R4 B & omp kpa 4 %0

1993 # [ > Caremark = & FRP-F F 4w e g LT A FF

=
o
G
(ﬂd\
A
7k

B R RSP G kR PRI L R 2
A pEERF2ZFE 0 ¥ Caremark o 7 7 Hp453£ H i32 42
gslo

A Caremark P X EF WiFd 2 SEPRAINE 2L E 4220480 &

1994 & Caremark = @ AP )P R RV B S5 RV B < 2 3 B i B A

FORRITEEIRDEINZE s (T5cE AR R o S B Rk ¢
Ptk Caremark 2 PR RAAHF A2 0FZ B L 92R/_5F
g4 62,
At BAE R oLk > Caremark o @ 3 d 10301994 & 8 ¢ Mg R Y T

LS G »ﬁ.%Caremark é?iﬁliﬁﬁﬁééw WIEHLE LY
SFRREDBREEFLRARRAPL LRI AT RAEFT LR 2
BRAPFEEF AP T NEARLEBTLER T E 0 0 Caremark 2 7 24 F
FAARAL O RIEL N AR 1995 & 6 7 > Caremark > 7 22 H 3L iE 2 ArfE o
Hivfap 7 ¢4 Caremark 2P 2 f L fE N2 @A 3% - FE A L2
b MR R R RIRE R E A R LR B R PR R

uhi‘—-ﬁﬁ“ﬁg?x"* B 58 Caremark = 7 2. 538 A ik ﬂfﬁg%&}%ﬂﬂzl‘ﬁg’%—i Tﬁ)‘m\

w AT o Bt Caremark = F &  F EMIEM 2 F 0 B S RE LA LE
FLARLARAFRRELA R LR A e 2 RE R GELR RIS

ERipLETHE LD

%0 1d. at 963.

81 4.

82 1d. at 960, 963-64.
83 1d. at 965.
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,
4
[
3
N
d
¥
~my
)

P MFT 2N ARITIFATH GO T 2 kLG F e
Mo f i B IR R0 E FRIR GRS Y - T 45 3% (substantively wrong )
N A R T Ak (stupid)~T B £ + | (egregious) & # 2+ (irrational ) -
)

FEZRRVIZZEY AT IAR GEPN AL ZUMES P JIE &y

2

o

@ Xk
¥
TR Z FET T EFTAFGLGY AT REF I T TR A
AP SRS HIMRA BANHT EF S I LY ARLFEL

7
“~

S AN E T EaY

Aot SRS Y I RRI RS f e FR R R S E TS
B2 2 r Y g RS A Pﬁ)\gﬁ‘mzz» ur—i—*ﬁ,; BT Lz dREN T
é%&ﬁﬁi%%°

S LR 2R

WL VHETFRRE 0 F RE R KA ARE 2R FF AN L eriE

2 g w2 %2 £ 72 (unreasonable) £ 2£32 44 (irrational ) % » § € ¥ % 7

fezkt

A FRLY A EP AL TR D ITAG YN A TG 2 AR

THO 7L B P E442 £7% (duty of attention to corporation’s affairs ) ®° o

ARAAEDBEFBET S

!\\4-

Chancellor Allen & >t 2 j4-# 335 s B>t 9rh o 7

BEL AL FFALATFAANEIRALY A A ENFTRALS R FAG

% 1d. at 967-68.
% 1d. at 968.
% 1d. at 968.
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fu
2
i
(w
!
“m\‘)‘;
Sy
&),
&

BrEREF EREBTLFEFTRRRIIGATF I N F a0
37 FE SRR LRI D AP LR FBR A A
22 FE R FovEd EHE TR EFRIULFFEY Rk g (bldedt

#

WEFEIAEOTARAFHRZE AP IR TR LR FEF L

\

B2 gy AR TFARAS NGy HEARR A RRLEAEIFLHAF
P E Kb - WA PRSP FE AR - A2)dni 0 F] Caremark
2P FFCREEARLR ¢ (oversight committee) > wa ™ 33 e % LEF 2

2= Y W oep s Ao g A s 7% f : & 88
PRAEBRZFECRGEFAZEAEL TR XREE

% 7 3 Emerald Partners v. Berlin, 2001°%°

oA FFML

May Petroleum (2T May 27 ) - L2 7 EHPLEGY £
AL EBW S R RFHFEMEIEHESE cMay 27 1972 # B4R 70 AT A

& ppE > © g (7 14,655,660 ¥ 1 % 0 H R & A g 2,000 4 0.

1987 & 10 * » £ 4 May 222 # ¥ & ~ H 7 & % 4% L 2 Craig Hall »*
May = 2§ % 4 B bk > 23k May 2 @& Hall *75 2 13 0 @ (T4

Hall 22 ) @ pt> Hall 3 2 % & B pdg £ May 2 728 53 39 3 27

7 1d. at 968.

%8 1d. at 969-70.

See supra note 15.
0 1d. at *1.
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VLR S R A TS S e A B Bk b Hall 2P A4 R

%1988 £ 2 7 May 2 @ $H A DB WP ¢ PR E R ok
L HMBEGATPES 2 LR AT A May 2P TN F R RGBT £
FOEE o A FIEE R IR EFRTFERET EPE - May = P L Ly

EoprEZa SRS RITENSE Hall 2P R hitF- B B BEAEY R

ARURBFFIPAREY EBR BREXALAHGEFFERLSY Ridrg 2

B F A TP o Hall 3ns 4L R e R R A S 2 Sy R

May 2P 5% ¢d 5 cdF 47> 27 F1FF Hall b prnd| o prge
# ¥ Ronald P. Berlin % Hall 2 2 #77% ¥ 10 & » @ 5+ 1987 & 3 1988 = A 4% iz
FEE & May 2@ 23R A% Hall 22 2058 > 3ot May 2 7 5% 5

Bz A4z L 2ER S F $ (non-affiliated) 2 i3k o 22 B iE A g

>X\
I
LR
fraky

%
M2 EHMART > FE{IHMT Hal 272 F o %z LEFREARE

B FRp sk Hall 92 Hppgx o

2, Emerald Partners © May = @ 3% & » PR L N & 2 BRI Ran S i
%> H {5 Emerald Partners z_ 3 & WA B pEx P May & @ £ £ ¥ 2 B Rov
B Tt A B A > i May 2P 285 LEF P 24 Lo A T

1992 # X LA m X B w o

F 4 Emerald Partners 2 548 2 & F A 5 3F ¥ 284K F 4117 Bear Stearn & {7
MRS 2 e o s B F § AT E B S0 R AR T 4 Y

R E, P A AR GIIE R R E T RED AR B

™ 1d. at *5.
2 4.
8 1d. at *6.
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WARE HPAEG R GERSTA AEP > FIRE g E L ¥R S (arm’s length)
ARBER AL BRI B AT A AEER R AT
Hall > 7 2 i Bt g 5 EREEFRZATI 2T 2 PR AW R NG

FhcdF § AR

A4 R4 5k May o @ & ¥ T & 24 Bear Stearn i& 7 & pig i 2 d % > G A
BEEARL T2 AR S e TR B R ARA Y TR
ZTFIERFALE May 2P 2 AHEE R ABBE L RLAEEER > &
RIBpamp d ¢ R 2 ¥ Aok g AP EERd BJITM B2 b2 5T §
FRIFL P EE- B wEAAM TR ARARERL 2 AR EEZ B
LN C R HHBERET TR AL L BEEP AEEEARRT AT

FiEoa LAk ge Ta TP
$ ok RRAfE

B>t 4 Emerald Partners ¥t 2t F £ F L R &2 A5k > 205
MEEF AR FUL A AREERZRE AT h gz
BER ~ A2 PER € S RETIRGE May 2 7 2 MR B EEERF2Z AL~ AER

CARfREAABRERMTAEFE 0 ENREAEETF GG LS

BEFAH#H A7 RETLIIHLIALEZR

R WA VFTZMRR: B FETTAARY B LA
(Fd2 & REW P IABT AL EE 2 BRI L LA 70
& AR - B A X & & R (subsidiary requirement ) - - Bz

NRAALF AN FLRPEBEAI AR NG F R3S TP

2P HBI020)(T)REY # THEF LA, # TREL RS RS

" 1d. at *17.
" 1d. at *18
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#

Bz ORLFTTLFREY 2753 o R 2 F A

BE L FERBEF 2 AEEY o

ZARMLETEHEI AR B RL 7L S Y A (rational
business basis) » ® 44 & ¥ $24# Bear Stearns & (7 & pLyb 7 22 & pgk R 4
T AEMARLERY O REFTEARANEILAEAEL A M
MR 2 JIE o Bt A EFE e gL @A A Bear Stearns B L H iz ixpF o A

IARFARIIZAE  FRAABRLLIZER2Z B L.

REIVFLTZRRIALIFLIRTF - BE A4 D5 A W@ AL
FHR2 L TR FE BT >  "EEREACRELIG TR L EREYAH 0 &
W OB A2 JIE TAN RS E A A2 3 B R s di2
ER (bad faith) 13 » GANHITF LT P ArE 72 G 24717 5 Flasig

2% ( mischaracterization) 8

G- B H o kR RAERLAEG L AMSFFL 5

P AILEY P 2 FA0 s R B E

FAEEBA T EIGY P o

B B S B X VT ERRL RETRNZEL L% G
AVHNETFFAIFBZHEERL IR BAT S LI E RS v T Lk

-~

2P I EGHRARNRLFELELT I FEARRRADF TR

6 1d. at *25 footnote 63.

" 1d. at *25.
8 1d. at *26.
4.

8 1d. at *27.
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B2 €52 LA @l BRRs AR REE RELET T AR ERN

BAN BRI R EF L LY AR ANE LA P 2

;\SEFT-_E :u %212‘7-%1\’W5}W"}%7p\pp°

% = 38  Guttman v. Huang, 2003%

NVIDIA Corporation ( 4 ® # NVIDIA = & ) fhikfg43 M 2 &2 9% 2 >
A A48 3D SR EZ AP L8 FEAHNT 1999 £ 10 &
NASDAQ # W+ # » A ao® 3 pF NVIDIA = 2 & A R4-JEH] > & 2000 =
NVIDIA2 @ Flgs - xR FFFUIRLE D7 FRHT4RE 8,55 2000 & 2 *
15p 32002 # 7% 30 p @ NVIDIAS2# > Hgy 5B ARET 2 &
BLif Lom NVIDIA 27 2 Ak A7 $ AR S G AT 7 ng 302 ot R
2 E AW AEE L2 P 2 ARIENVIDIA 2 P e pteh P B R
mONVIDIA2P2 FF 24 58 0odds 2 27 %0 > AEsE 1/ 9,460
8 %~ # ¢ 3% Jen-Hsun Huang -~ Christine B. Hoberg - Jeffrey Fisher 2 Chris A.

Malachowsky = % ¥ %2 2 5 %35 1% 5700 § % =%

2 Josh Guttman % NVIDIA @2 3% & » 2 NVIDIA 22 2835 % 2 4%
Ao BAN AR AR A ER LT EE AP AL AL ERSTES

GEBRLRII YT 2L MBRE DI HEFL 2o arF AR R RES

=
e

ey

o
R
R
R
o

See supra note 16.
% 1d. at 494.

% d.

4.
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ML RN FLERETETHN AT R L F A ] FEE ANFE
AR T & it ek T BlCRTR R A LR

N—
©
(o]

B BERFLFEREILEL -2 TER 2

4

BAxY o R4 ¥ 5] Caremark 245 &) 2 k42 FF A & FIE 4R NVIDIA

NPT L AR U R ELA T IR L EE R AT 2R
Vice Chancellor Strine e7& L ¢ 33 - B2k Caremark % 5d H i #2 2 i 2
BRI REEAREEE Y 7%"’2 7 {@ﬁfﬁé ERRE L2 {EX AR ETRGAR

P
i
o
|

2o L AEGRIEIFAGZERAR LG ERTEE > A & R
7}

LANLIRInAERA s LBERATRY cHhER s
5\

dAA LRt TF T2 AT RACHE AL G2 RO AHE T

2] 88

-
e
Lyt
ity

~

f;;;f'] ;}*%ﬂt F%“«ﬁL%ﬁJ 2_% F VIRE T 2 »FL}'&#W ;Va—f
REBRELLPEDZ - DA HENRBERL T EEL F LT L
BAARE L hh F £Ar2 LfE4p = 0 2% Vice Chancellor Strine 214 2 %
P RE O AAR T R A2 LfE 401993 E 431 M & F 2 1>t Cede

& Co. v. Technicolor. Inc. ] ;4 » 7= -2

n\‘—x
i
(dl-
B
En
¢
;%\;
e
&)
W
\.
=
R

AAAIRG ML BEDBEE AT o EP R R E R E A B

FRRETIGEFEENDE L2 RIS ABRSRBENEACE R TR F AT
% Id. at 506

% d.

¥ 1d.

% 1d.

8 1d. at 506 no. 34.
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FANIRIRALGALEARER PR RZF (Sl LI X FIE2ZE
¥oOBRRIIEMO TR Rt FEP M ha T )0 3 3 AEF AN
ARERZ AP LSRRI FT e 0 P L VRE ST B 2P
8102(b)(7) P v AT B2 FFERF LR T AP AL Fonk B

P E AL H -

@ Vice Chancellor Strine { 325 > v63 & F € &34 (7 E AL L FFend &

B A Poo DlAofcR M KRS BT F RS AR f B B R TE s & 2
-2 Tg R 204 a g ERTFEFIE 8- R HnERTE
BAE R R N F R A e TR R KT S 2R

Rz (7 E A TFR P MR AL R (TR A T KL ﬁ%ﬁé?ﬂ”

A F1@d s Vice Chancellor Strine 32k 2 %k d A 7% &4 "$ T P %

23119_;!{4’)% 1‘%{\‘%1\ Eﬂ}%’ p;‘zﬁ«"'o

»
>
~

Iy

& ** Disney 2006 |42 {5

In re Walt Disney Company Derivative Litigation, 2006%

}
;
|
.=

lh
K
i
ol

7 PR

Walt Disney Company ( ™ £ Disney = & ) &_iRfg43 M 2 & F 91K 2 2
L AR E ST > A 1994 E - 3F A E &Y Disney o7 42 H g
(president) ¥ &£ (chief operating officer ) Frank Wells > Disney = # & ¥ &
T4 7 & Michael Eisner 82 @8 £ FiE ¥5% > L AW BAZEFZ > LT F 4>

FiE i By o

% 1d. at 506.
.
%2 See supra note 5.
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Eisner #7% — 4 i ¥ 4% % Michael Ovitz > Ovitz % = = j7 £ 5 & = @ Creative
Artists Agency (2 T CAA 27 ) chi & S A > s BB L REERG F
BA A F2 — o 51995 & Ovitz % g4 ® CAA = @ 4 ~ Music Corporation of
America( 4 T £ MCA = & )2 3+ % - Eisner B 4533 B & % &5 Ovitz 4c » Disney

S BFLT A X4 TR Disney 2P FE &R BuHBT

Eisner &2 Disney = 2 & % T34 B € 1 A Irwin Russell ¥ &£ B 438 {7 i
Ovitz 4c » Disney = 2 (5§ B Ff 23+ % »Eisner £ Russell » %] £ Ovitz :& {727 >
2 Disney = 7 i3 &2 Eisner 2 Well ehdb-# 2 2 4 > & Ovitz 2% & 2.

P (TR Zp0F LYY “ﬁc? [z 0vitz 2. 7 #8-% G

FhEHL RSB T AR AR DR L FREESQES 2 J1F 0
EENTED AR LRGP R SHREELFE WOz B NS

MBS AEY BEL RAZLTEZAEY A EE i%—‘i'—'ﬂkb'%x’/‘é;’# ; 4o Disney
m T# <B4 | (gross negligence) = Ti& /% 7 5 | (malfeasance) ¢tz 32 d 2
¥ Ovitz » Ovitz ¥ JE 17 &8 4 2.9 £ (Non-Fault Termination payment) - ¢ 7z 2

Flemr ER LT - & TS0 F AL A RGN R LERE -

e

Russell & Eisner 2 Ovitz 47 & + B 8-% 3 9 pr » 20 Ovitz 2 355 ¢ &975
DFER FPHIFNHEFRLFETCEF > UE LA Ovitz 2R ERES G

Disney 2 7 27 % WF % 2 {5 - - Ap§ o chpeime § o sop w2,

B EPER B 0E 202 3% o Russell % * B A g 3R AR K Graef Crystal
122w eh g 2 Eisner £2 Wells 2% 37 (92 sR.iz Disney SR* 4 R € ~ | Fariz

Disney & ¥ & 2. Raymond Watson » # {¢ Crystal 22 Watson 4 %]+ Russell # ! 3%

R N

% 1d. at 36.
% 1d. at 37.
% |d. at 38.
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¥ eb > 31995 & 8 * Eisner ¥ 22 Qvitz & ¥ #4323 » M 7§ ¢ 35 Ovitz % &
H2AAFERL P ATFHRRRBEDisney 2P 2 LA E2TEERT G

d Eisner 2 Russell % i i % > Disney 2> @ 2 8 F 7~ F®-* Ovitz £ 7 o

21995 & 9 7 26 p - Disney 2 @ 2. 4FfL | & 7 B & k34 Ovitz e * %
# > Russell ¥ Watson & 7| 3 4 R L 3% 3539 > Crystal B2 & 7| @ e 11§ 35 F 18
i o faE B g X AR Crystal o fgrnf2 i@ SHFY L B € < A Poitier &2
Lozano # = 48 17 = j&_Russell & Watson e 4 ¢ g LA F > 7 5 2 7 B i
FIEEREF 2o gk FP AR § 2PMREL B R ZHEHLT ¥ 5

¥Disney 27 FEF 6 B¢ 2HMBLFAFEOvitz 3 27 8p0™ o

Ovitz »+ 1995 # 10 * & ;% F ix » F ®2 4= Ovitz 2 ¥+>* Disney 7&3 &+ F
)]% ' fe % 1996 & # F o R AEor Ovitz &2 "8 g » Disney = & 2. 53 BIff
Disney =~ # & ¥ B 40305 Disney o722 Ovitz FF 2 [ © ®i2 248 » @ ¥ g%

Ovitz f2ix -

Eisner £ & ¥ B 4n& Rief-* 225 F %4 f2i2 Ovitz 2 7 ac » 11 f3v 1
HEEREEAL Y £ 2454 -Disney = 7 & ¥ Sanford M. Litvack + Eisner % 71 >
HAp R £ 7 5 af2E Ovitz2 i 299 d @ FHRE L2 & 9 &4
ABLfEN L2 L) #iH L Disney & L AR R EPETZGE P RPED L

£ 3%

LB H E ¥ €3k 14 2 Eisner- Litvack ¥ &2 Ovitz #3842 3 ¥ &2 Ovitz
BEF TR S 031996 # 12 % 12 p o Litvack & ¥ Eisner 2. 45t 3 0 & 5V3E
FOvitz 2 f2iz > %F m X A Disney % ¢ RfEX & o Eisner a3z p #f# >

TR AR FE SR Ovitze B RNkfEEe £ FE E SR TR

% 1d. at 40.
% 1d. at 41.
% |d. at 43-44.
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g
®
w
=
k:
:1!.%

¥k £ F $jEE Ovitz 2 & A% .

k£ 12 7 27 p 0@ Litvack F %4 Ovitz 7 &0 @ a4 Ovitz 2 S5 3

»

-
ETIN

1996 # 12 * 31 p » ¥ 4 & Ovitz H #-28-* 7 EF 5938008 %~
2B &% 300 ik ERET TRFF R oDisney o (e TiRBF G B
i Ovitz ¥ 1 7% 3,000 § # ~2_ & F 4 fF1 o i ie— B > Disney o @ 2.

LI Qo LRI Qe et e

MR AL 2 1%k ART 45 A X30A 0§ - 0 H A Ovitz 0 385
Ovitz#z Disney 2 # Hd F 7 e 2B Y2 P IRLEEL 2940
MR VRBEGREIEMFABAROEL L BFHIT KL 2R
BIEE L BRI PN Disney 2P 2 H g% 0 AREBERF LR
A Ovitz 2 5% 22 (Frul LM RAE2 289 & iF40) 4 f2iz Ovitz £ % 1 &
WAROGELFLZ P EFHIT R AATERE I LA EH RE
% Disney 2 P F¥305 Ly Aot RRARABE I LERL R &

mERE T EZT A e

>
>

v

C % AL
P L VBB AR 22 A58 47 Lj2deT

- ~Ovitz & Disney 2> P23 B-* 2 75 > Y AEF R L9 &
Z ~OVitz R fRIEpF B AR 1ffé3,000§%£1“"%‘251f‘é )
FREF ERPLF AL

“HPR K UFEP Disney 2 P2 kYL B € R Ovitz 2 ®* X7 505 A

I

2R

T FREEEDZERER A EEIOvItzZF > FEESFMLAETF

% 1d. at 45.
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PR E KL LAOvitz2Z 2z F o

-\

I EBEVEPRGELE ST E B ATLOVIZ & RPyh 2 AR R
B3 B2 f o A e I e

-~ $#% Ovitz 2. 3 5R38 A

R A w44 Ovitz 2T 71§75 0 A %RiE £ Ovitz # Disney = 7 s f 2 & 7

L ij’“ l'ﬁ’»rﬁ/z‘]‘;\;z\, ,E,EL'Z'I\:"T

ey

5
(=) B>t Ovitz j iz Disney 2 7 % 2 7 5

4 5k Ovitz 21995 # 10 * 1 p ﬁhni Disney ‘&, #% w2 B-% 22 1L 7
e S TR L g A (de facto officer ) 24+ = 0 @ Ji ¥t Disney 2 2
LR AP RNEmd  SHOVIZ N RGBS HE L F L c B F LT &

P2 & Ro

S\

AT F AP L VETLE S A2 B R 2RSSy R 2 1R B
i dm o st BF AR A B ER L SRR E e SR 2 F
F G P AETR AL Ei CF SRR > TR LT 2 E

ok it Ovitz A% 2 TP ¥ A#F & 2 Fl¥et Disney 2 2 g4t 2

e A T AT R e 10,
( ) [ OVItZ,T*uII D|sney NP ts2 74

“ﬁ\\

PRI VETERE AR RS Y R4 2 A5k - fFTERin s 0 Ovitz ¥

100 14, at 48-49.
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A o Disney o> @ ®-% Qvitz 2. A3 2 g™ 297 Fd f2ix Ovitz 2 -7

P o2 Disney 2Pz g F b fEg Yl e iva s {HE o M REAas
4 Disney 2 # 4v 3 *t Ovitz # 77 fg &, 2 7+ 2% » #)pt > Ovitz 7& Disney = # f#

o

EHT LA RELfENE IR FFEALGFL L ABF ABAER BFER

WA BAE o T R AR

~ ¥4 Disney o # # ¥ 2 3 3R A

A% Disney 2 P FE2 T AT A 0 & F ¥ Disney o F AT f 21 R KT
BLRBB P IVEFT 2RI A 2ROy 42 A% T RESI RS
G—JJI\' T wIEL‘&["T

(- )Disney = @ # % ¢ & Ovitz B-* £ 2 p % % iF i Ovitz 5 Disney = # 343

275 0t R AR RBEL LA

B4 4% Disney 2 7 & % & Ovitz B+ & §2 ) % 2 3% iz Ovitz % Disne
3
2PBP2 FEOFE G E AN AANL A T &R X EY LR A

ZEE e MFLFET RS Y A2 A% TE RE A EP Disney 2P F

ly

BR 2R IBRAKR A SEFLLE

Cﬂ
B
3
W
e
¥
e
@n\&
B
%
N
\ e
§
=
e

FEIDhF E e R fRdeT

1. B F AR &AL

(D) fFF1L&REEL G b enfefog§ 2I9RP2Z R T

Ja4 15k > #2001 # Emerald Partners v. Berlin 214 & J2 b L3 2 55

101 4. at 49.
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AETRPILE F LG A I AL AR (blhe} £2i84) Aath
BowEY L AEL  FRT EAMIRETE - S 0 REP L LY T
%R AT o] A R BRI L F T R 2 R

P£8102(0)(7) M %2 h FiEAF 2 Funr e FAEZLAT L R4 7 5 2 sl P

BRR2RRiRL 2 1AREVLIZABRFLIRAPEY ISR T LA
Pere 2 FL P2 ERMA T RREL AT R GE Fd 2 %u 2

2

AR RHFTE B T U PR R B

-

ix % Emerald Partners v. Berlin 2];&-p %

LE e Y E RALL tH (dof iR ) 8.

(2) Disney > @ > HF ¥ T & £7+% 4 7 F & Ovitz B-% 3

‘\iv
o
o),
J?Q

ly

RodF P

“ﬂ
(i

Ju 4 3 3k Disney = 7 > E & %%Ovitzﬁ%—’* EZORFTERE R
TR ZLF &I T R Rl ] Disney 2 P L G ¥ FHC RF LR LB
ZHz2 @ Asped L R € ot Disney 2 72 2 MFF T E K[ Ovitz

B 22 2AERR o

BRERRE MBIV TZP A FEg R §exL f ¢ TRELR §
RiZ2 FF €'Y ¢ F AT FIFGIT A 2 4% o >t Disney 2 7 £ % § P '3
AL RIFEEARMLFLEEIRPR ORI FPLARE 2o 2 EE

) FFSHARAABLE TR FRIUTE B A S 245 28

W B HFL R ekl Disney 2P FE2ZBAGFE - - BRH|EEFTELR R
FEIA2ZEF RENDEEFHEFT 2L AL LR R AT R FERLF

LA ’@%—Fﬁ%7 '55’”1?‘;,\_;,1. [ERE 4 gig\u‘%‘-’ww ‘Li{@ FAR

102 4. at 52-53.
103 4. at 53.
104 1d. at 54.
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BARP B ER 2L A oo ML Fh A B4 75 A 8 B
FM L A EP B FAFEFT 2R BEREEFTE RAWIEETEF LA

BHAgIEE A BSrhE P ELES

LAk W R 2 FT R > WP

E:3 i
Tak 2P T Ec i £ 7R (bestpractice) > e £ € =

BB ARG RA I BT EF 2 RS AF SN R A k2

SEEMLRER A FVAERRAF Y AN BBARNEFHLEY T
HoaiRpe AAhw TP 2B e kB ARRIEML R §$ Ovitz 2

Bt m 2 REA RN EERS EALSERARBAE R ALY Y2 g

g
Y
wn
>
I35)
<
s
4
(w
et
=
[k
4l

‘a

FEOvitz 28275 T AEF L RMA2ZER

4

f4 ik Disney > 7 g FEFEET0vitz 2882 75wk I EBE R

Bo%ieins Disney = 7 FF A Ovitz 2 w2047 M E < F F

A E oI RATANENEFEEIOVIZ S AP G IEALED A
R 2 0 5%k o

2. EF LA ETA

WAL M BB E R A2 M R R LR Tk M2 MR A

;,"\‘)_;,7-1//?‘ j\'f&,;}'ﬂ “ﬁhrﬁ/z‘]:m“fj'%/\: ,&%Zi‘ﬂ;ﬁ*7 g‘ ’:«'\'°3"%—7‘\§.—?i‘/‘§

105 1d. at 55.
106 |d
07 1d. at 60.
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Frit s Disney =@ 2 Ff4 i g R LBF 22 g 2 L §FEE Ovitz

Fiid &z

(=8

AR LR MR G AR L B R B T

LR R EE T R TR CEF

B 1AL T Y EET E P 2008 #1202 2005 & 1092 pii Y o X R A

L EEZA o BRI E Y 2 RA > @ AN TING 4 SEHET 2 f 2005 & 2 X

AP L R BRIAEPH T RDT A - 0 7T #2003 # 27 2005 # 2 )

AP RN L R BRI RE IR B D o §ETE Rt 2005 #F 2o B argr o2 X
€

ENE U S ) )y op 02110
RAEDTRGR T & 3FeT o

BT H — BEo §FT E st 2003 E ML HtaE R L R AL TER 0 A
STET R AR RARF MR 2 T - T4
B & A g e & (a conscious and intentional disregard of responsibilities,

i

adopting a “we don’t care about the risk™attitute ) |5 >+ 2005 & 2| ;4-¢ > pl#-T & &, |

a2
x

TE G

foEREE B LB Y L2 F = (an intentional dereliction of duty, a
conscious disregard for one’s responsibilities ) ;o & £ 3 3k #2005 & 2);4-¢ 0 [ §
RSB O NFEP BRI B IARMIE R AT 2 RAE 2R R

i 2003 & 2-p 2 R @ ARR P22 JIF o

AT VB R ARG 0 T2 R 2003 £ 27 2005 E A0 o TR 2
TEBAY P LHA R REP S AER R AR Mo B2 LK

iF §FT 2 B 2003 & 2l A fRa £ G AR 2 A JIE A G o

1% 1n re Walt Disney Company Derivative Litigation, 825 A.2d 275 (Del. Ch. 2003).
199 1n re Walt Disney Company Derivative Litigation, 907 A.2d 693 (Del. Ch. 2005).
110 see supra note 5, at 62.

M 1d. at 63.
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(@ FiaHs TR, P

s\)“
>‘:z
5

v

Bog il bARY LRABR TR ELR 2L £ RRE AR SAEX
WP ELFEBRL Y AAFRE SR G LR AL RGP ¢ KT

g
Y F2 2R AR HE B L F A GRARKRTE D SR I LK) TP AT

<

&

FlEsviag >t TEL )

fu
e

BB IRInE G T A

FoE sk TABERF S (subjective bad faith) | » fhdp At 3 29 2

pepsrivas 73 A REL TR R R AR gL T
AE? REFAIRPLFELF S HEFERIAFIRELFS F 0¥ k-

SO a G THSFE A BA Y TR 75 (solely by reason of

gross negligence and without any malevolent intent) |« &4 % ¢ B4 4ix 3 &%
BLR A EF AR BRNE L EL AT REL AR LR EEER

i*@iﬁﬁ’&sé&mé’mﬁ%&ﬁ*@i’*%ﬂﬁﬁi*@iiﬁ’
THAELE R AR GENEET Y 22 28102(0)(7) % §145 R A

EFALEBEELE SR TRAT

EARIE N 2P REI020)(N)RE > 2P T LS EF FEF LR KA 2
AT HEREFTE > 27 LG FAANL LA AR 2 AT TR
BEFHETRARET A ER GRS ALRBEF 2R E o Aok - B

BepiELadanar 0T EL ) 2 & BEREEI Y 27 728102(b)(7)

MAFX Vo 728145 FoPAMEE A ARLHEFET N GILA 2 AT
EFLLABGAL LR LD (FREEFF)HH N EER Y > wiEF
12 4. at 64.

113 1d. at 64-65.
114 1d. at 65-66.
15 1d. at 66.
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RBRBTALZFH L IPIEZIERTZGEY AP M EBFERR AR

NPk B AT G EE G AT T - BRPFESLLAR

p3

FZHE G AT A s LB T 2 &Y § = (intentional dereliction
of duty, a conscious disregard for one’s responsibilities ) | ® » 7 %5 % T ;£ pat
2005 & 20 2 TER )T T2 2K - HF2F LWWHFLAEYELT

REZ A FRTFr2EF FREREFL BT 15 - > R FRDBEF FL

z@@&@ﬁﬁz&ﬁéé%@%f%“ﬁ%:’i%ﬁ:wiﬁwﬁréﬁé

el = v N s ¥ RSN N Jr— . 2 118
R = ﬂ?é;‘uﬁzﬁ%i,u?ajz‘iﬁid BapAlz. 3 e

AW BRED AL VEBERT LFT 2R ELL LR RLRT

c

HPAVEEIR L Ovitz* 29253 Qvitz2 (T390 8L L &2 & Fo
AT R2 2%k

(= )Disney # % ;% % 4 Ovitz 1 % 3,000 § 422 B2 29475 = EF
AREPBELREH

B> Disney > @ g ¥ 42 2 Ovitz1 30007 £ ~2 #iF4f2N4&2 ¢
SORAAEAT 15— BT EF § 2 FERPML R ¢ (A 2 Eisner B £ )

4% HEfEE Ovitz s % = » F] Ovitz # &=B-* 2 9 2 F d 4 f3F > ¥ Eisner &

"

Litvack i¥=ifpr 22 75 hiF AL &R EL ¥ > T FEBRFLHA
X fEX 42 75 > FI2EAT G IR Eisner &2 Litvack 2o :£3% » & (53 HI%T R R 2

s o o 119
o iRE T o

PN EFE I HhE B S - 38 2%k 305 (& Disney o @ F 240 %o

16 1d. at 66.
117 |d

18 1d. at 67.
19 4. at 68.
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TELERGFEATFE 4T 3 EfRE P e 4 & F 110w Disney
NP2 FEENEPLE 197 /”} Ovitz %= jd-2_-

INF-_RBRRLAIEOVIZFEREY ZHOTEL FEINL > TR

bo

TS

Ovitz ,T&xi Disney o> @ Sl > T @ o-* e fgirEd 2 £ L4 (7
475 0 @ Litvack £2 Eisner iF 2 2z Ovitz 2 A% » A& F AR &8 L &

EAro BB E ¥ LHEFT A2 LR T30 B2 Eisner 43 % 5 T o 5

-rx\

¥ 25 bt Eisner 2 75 0 g g Az & 1

M*REPEF AR nFFETERRIET EET LSRG
£ f;¢?1A;?;%ﬁ7§iQ/5i%i Z B F > RFiERY AT Em L
[ -
oA Ed s g PR N ERE E R BT 2. B fE 0 3u i Disney

CPFERRAFET N TG EEZOVIZ AR FE B HRES

EHEAREOVIZZ 750 BRI EFHERPIZFE P AEF ERL
7

AmSouth Bancorporation ( 4 # AmSouth = & ) @ iRAEF L V2 2 F AR
22 2 B E a2 p %S o7 AmSouth Bank *t % Rl & 38> M & 5 5 600 R

A E 911,600 4 B 1t

120 1. at 68-69.

121 1d. at 73.

122 |d

123 See supra note 6.
124 1d. at 365.
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AmSouth = # 22 AmSouth Bank *> 2004 # £ i 4,000 ¥ ~ ¥ £ £ 1,000 £ ~
EEASIE: SRER S “,f FORS BRSSO E R 1 A R 4247 J2% 2 (Bank Secrecy Act)
% & Eis s & 2 (anti-money-laundering regulation) 2z & RELH ¥ 5 2 4
42 4 (Suspicious Activity Reports) #7ie 72 2 '« & AmSouth 2 7 2. § %

FTAZIERHES TSRl AL EREREER

FCREA & 40t AmSouth Bank B 1 Louis D. Hamric, I 2 Victor G. Nance #73#
T2 22 TR L G (Ponzi Scheme) | t7p4 7 % 1% » # {4 Hamric ¥ Nance 4 i
TR B R T F EA A ) B Tk iea 3 A AmSouth 2 P $t 4
TR IE TR T2 WFEH s K ﬁiﬁffﬁﬁ%;ﬁ: 22003 # 11 % » F /B a g
3388 2 2k 2 F 742 F (United States Attorney’s Office for the Southern
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218 See Bishop, supra note 145, at 18.
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(deliberately indifferent )~ € * E & &R 75 MRA A B3 7 5 A BB IR
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Melvin A. Eisenberg #c#2 7 8 b 7 & 5% 3 chdk: ﬁ;i Eisenberg #2335 & &
BEIFBE R FERIFBAPN B2 AR BRI L PRSI 0 2 a2

FReANFrHIFLZ T RMLP 0 ARGLE LT A KR

Eisenberg ##n s $ R AP0 Bas 27 5 ¢ e v g B a2
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¥IE N EREHF £ 2 72 (Model Business Corporation Act) §8.30 5 & » »*
GiEY RRLFETE 2SR AN LR BFET AR LAPEIERAE
WA P2 E s e S K2 T §T1T()2 R A Bisenberg Foatt Rk
SR AR SHERNE I LB L RPER BRI G FANFRER

( managerial good faith) =i & ™ o @ fL4= X ¥ = & Z 4577 4o &+ Eisenberg

1% Ganliardi v. TriFoods Int’l, Inc., 683 A.2d 1049, 1503 (Del. Ch. 1996).
220 gee Sale, supra note 142, at 126-27.

221 d, at 129.

222 4. at 131.

223 See Eisenberg, supra note 179, at 6.

NONNN
w o

79



FPRIERET N e 728145(@) ~(b) 5 b o P AR > BRETLLE R

Eisenberg #4138 4 L &4+ & W02 ¥ ™ 5 R e fE2 2 Jh> Kt
Ao blAeE ERER§ 2 PR RAIRI . BEF HERAGHET Lo a P g

LEF AR BB CET ARELTLRH
#TR PR RS A3 SY R FH|Y 0 ST AFENL R AL

Wit A D E I VN ERBEIRE TR L2

i
(\x
b
e
’Tﬂ
el
c\‘m
|
e

o th o Eisenberg s F b 2 PR F F LR R FIR B
PR AL BPEBLZFEN B A AR E L L LR AR a2

- FR AT IR L RRBEE RO e 2 AR Rkl e

“ﬂ

A BILd o Eisenberg #iini $RABAERF 22 H 5027 0 &

SR BRI S VARG LFERT R DS b BAEan g

LB WATL - B F AP W B AT A e RS R
L i

ZEFAEXRELBBZEF AR FERPLTNM A L RABLRLET
PWENFRAFIREF I T AR REA PN FL RS

224 See American Law Institute, Principles of Corporate Governance: Analysis and Recommendations
84.01(c) (1994).
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221 See Rosenberg, supra note 154, at 495.
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228 See Bishop, supra note 145, at 18.
229 See Bainbridge, Lopez & Oklan, supra note 185, at 34.
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1 B ?‘1‘;&1 In re Walt Disney Company Derivative Litigation % i* 22 Stone V.
Ritter % 2 ¢ 1353 2 R, 45 3% 17 5 (intentional misconduct) * % & L & &7%2

;\:aCE

2T e U A FEE 2R Y 0 2R %808 A& In re Walt Disney Company

"I"_'ll“\
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20 see Bainbridge, Lopez & Oklan, supra note 185, at 34.
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2% See Rosenberg, supra note 154, at 520.
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27 1d. at 495.
238 |d. at 495-96.
239 1d. at 525.
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FRERE L H U L B AL R AR AL BAERT - BB R

FRAEAPR . p R R AR L Y T a2 LR ke A ARIT L o

21 John C. Coffee, Jr., The Mandatory/ Enabling Balance in Corporate Law: An Essay on the Judicial
Role, 89 Colum. L. Rev. 1618, 1658 (1989).

2 Filippo Rossi, Making Sense of the Delaware Supreme Court’s Triad of Fiduciary duties, 45 (June
22, 2005) (unpublished manuscript).

Available at SSRN: http://ssrn.com/abstract=755784

3 See Hill & McDonnell, supra note 213, at 855.

4% See Hill & McDonnell, supra note 184, at 1796.

25 D, Gordon Smith, The Critical Resource Theory of Fiduciary Duty, 55 Vand. L. Rev. 1399, 1487-88
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24 1d. at 12-13.
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Jurisprudence, 55 Duke L. J. 1, 34-35 (2005).
248 1d. at 36.
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9 See Bainbridge, Lopez & Oklan, supra note 185, at 27-28.
%014, at 28-31.

#1 See supra note 207.
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