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Abstract

This thesis is a comprehensive research on the legal concept “force majeure” in the
field of civil law. In civil litigation cases, the defendants often protest that damages were
caused by natural disaster or intervened by other human factors, which constitute force
majeure defense. In Taiwan law, although the concept is common in litigation, and also
widely used in a lot kinds of contract clauses, the legal research on it is quite rare, and

the reasoning of decisions of the court are inconsistent.

Due to the deficiency of literature in Taiwan law, the paper starts from comparative
law perspective in the second chapter. Although there are differences in different
regulations, there are some common grounds. In the last section of this chapter, this
paper returns to Taiwan law. The author thinks that it lacks clear definition to the word
“force majeure” in our written law, therefore causes obscurity whether the law is applied,
and it needs academic theories and court decisions to interpret. However, there are still
differences when scholars try to define the definition of force majeure. The main

question is, whether human factors also constitute force majeure event?

In the third chapter, this thesis focuses on the contract law. The author chooses
decisions of Taiwanese Supreme Court as objects of observation. The result of research
indicates that the constitutive requirements of force majeure in Taiwanese court decision
are in some extent in accordance with those in comparative law. A dispute in effect of
force majeure is, whether one can withdraw or terminate the contract when force

majeure events happen? Another question is the risk-taking. For example, how do
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contract parties allocate the cost arising from extension of project time limit owing to
force majeure? In general situation, it falls within the scope of private law autonomy
and freedom of contract; however, the force majeure clauses in standardized contract
should be under regulatory. In the last part of this chapter, the author analyzes other
procedural matters when claiming force majeure, such as duty to inform and burden of

proof.

The fourth chapter turns discussion to tort liability. First, through observation to
Taiwanese Supreme Court decisions, the paper discovers that there are some similarities
between contract liability and tort liability. In tort liability, if the written law does not
stipulate, because the parties often do not have the possibility to agree upon a contrary
intention in advance, the fault principle is applied. The author thinks, the function of
force majeure concept is questionable under fault principle. Besides, in product liability,
the paper states that if force majeure defense is established, it is equal to affirm the
safety of product. When the concepts are over- lapping, because the scope of force

majeure concept is narrower, it does not have to independently exist!

In the fifth chapter, this paper integrates the analysis in above chapters, and
proposes the author’s own viewpoints toward the questions of force majeure concept in
civil law. First are the scope and definition of force majeure. The paper argues that,
instead of excluding human factors as force majeure events at the first beginning, it
would be better to exquisitely analyze in individual situations, and clarify the

responsibility more clearly.

In addition, the paper goes on to investigate the relationship between force majeure
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concept and preexisting constitutive requirements on civil liability. In general point of
view, if the liability is raised to that only force majeure can be exemption, it is stricter
than fault liability. Through the reasoning of this paper, the key point is not whether the
obstacle is foreseeable, but whether it is preventable or be overcome! The contract
liability and tort liability in Taiwan law, if not arrange by contract or regulated by
written law, the fault principle is generally applied. Although the defendant uses force
majeure as a defense, if the court reviews the case by force majeure-related pattern, it is

apparently too strict, and will easily be confused!

In this way, it seems that the force majeure concept is meaningful only when the
contract agreement or statue regulatory states that force majeure is the only way to
exclude the liability. However, if we make a connection between force majeure and
causation, are these two concepts overlapping, therefore make the force majeure
concept cannot exist outside preexisting civil liability system? From the general method
of causation examination, it seems that there is some obstacle. In particularly, when
force majeure event causes no possibility of choosing to do or not to do, for example,
the performance is delayed because of force majeure events, if the traditional “but-for”
method is adopted, a conclusion that there is causation will be made, and it seems that
force majeure and causation are not always overlapping. However, in spite of the limit
of this “but-for” analyzing method, if we return to the purpose of examining causation,
if there is not an opportunity to make a choice, how can we through the requirement of

causation to release the message that people can make another choice to alter the result?

In conclusion, after analyzing force majeure concept in this thesis, the author holds
that, whether force majeure is established, should be dealt form purely objective way.
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After eliminating subjective elements, the damage that is not preventable does not have
causation with the accused behavior. Therefore, the so-called requirements of force
majeure are only assisting method to examine causation, and it does not have

independent function in legal analysis!

Keyword: force majeure, causation, fault, contract law, tort liability, natural disaster,

human factor
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O AR ER(1990) » EALET A s = S LV < Y B T any one owes
debt for a loan, and a storm prostrates the grain, or the harvest fail, or the grain does not grow for lack of
water, in that year he need not give his creditor any grain, he washes his debt-tablet in water and pays no
rent for this year.” See, D. Oswald Dykes, Code of Hammurabi, 16 Jurid 72 (1904).
" B¢ Tl n'y a lieu & aucuns dommages et intéréts lorsque, par suite d'une force majeure ou d'un cas
fortuit, le débiteur a ét¢ empéché de donner ou de faire ce a quoi il était. ; 0¥ #'5E : T There is no
occasion for any damages where a debtor was prevented from transferring or from doing that to which he
was bound, or did what was forbidden to him, by reason of force majeure or of a fortuitous event. |1<¥ &
HAE ST s R = s :F'*'ﬁﬂ}‘E' IF(2001) » (3B XN3E ) > 714 T o English version, translated by
Georges Rouhette, http://www.legifrance.gouv.fr/html/codes_traduits/code_civil_textA.htm

B o TLe débiteur est condamné, s'il y a lieu, au paiement de dommages et intéréts soit a raison de
l'inexécution de 'obligation, soit a raison du retard dans 1'exécution, toutes les fois qu'il ne justifie pas que
l'inexécution provient d'une cause étrangere qui ne peut lui étre imputée, encore qu'il n'y ait aucune
mauvaise foi de sa part. /¥ #5:" A debtor shall be ordered to pay damages, if there is occasion, either
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by reason of the non-performance of the obligation, or by reason of delay in performing, whenever he
does not prove that the non-performance comes from an external cause which may not be ascribed to him,
although there is no bad faith on his part. |

! e r L'obligation de veiller a la conservation de la chose, soit que la convention n'ait pour objet que
l'utilité de I'une des parties, soit qu'elle ait pour objet leur utilité commune, soumet celui qui en est chargé
a'y apporter tous les soins d'un bon pére de famille. ; 4t # 3 : " An obligation to watch over the
preservation of a thing, whether the agreement has as its object the profit of one party, or it has as its
object their common profit, compels the one who is responsible to give it all the care of a prudent
administrator. |
2 Konrad Zwigert and Hein K&tz (translated by Tony Weir), An Introduction to Comparative Law, (3rd
ed., Oxford: Oxford University Press, 1998), 501.
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The French Law of Contract (2nd ed., New\ﬁ rk: Oxford University Press, 1992), 202.
¥ Casssoc 12 July 1999, as cited in Firoozmand, supra note 16, at 164.
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3% Dennis Tallon, in George A. Bermann, Etieene Picard (eds.), Introduction to French Law, (Alphen aan
den Rijn: Kluwer Law International, 2008), 230.
31 See, J. Denson Smith, Impossibility of Performance as an Excuse in French Law: The Doctrine of
Force Majeure, 45 Yale L. J. 452, 453. (1936)
32 Philippe Malaurie, Laurent Aynés, Philippe Stoffel-Munck, Les Obligations, (3e éd, Paris: Defrénois,
2007) , 502, as cited in John Bell, Sophie Boyron, Simon Whittaker, Principles of French Law, (Oxford,
New York: Oxford University Press, 2008), 344.
3 Marel Katsivela, Contracts: Force Majeure Concepts or Force Majeure Clauses?, 12 Unif. L. Rev. 102,
107 (2007).
* Com. 26.10.1954, D. 1955.213; Civ. 22.12.1954, D. 1955.252, as cited in Barry Nicholas, supra note
28, at 203.
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supranote 22, at 500-501.
37 Civ. (1) 6 Nov. 2002, Bull. civ. I n0.258, as cited in Bell, Boyron, Whittaker, supra note 32, at 344.
% Ass. plén. 14 Apr. 2006, Bull. civ. Ass. plén. no. 5, id, at 345,
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¥ Civ. 19.7.1988, JCP 1988.1V.348, as cited in Nicholas, supra note 28, at 204.
0 Poitiers 16.12.1970, Gaz. Pal. 1971.264, id, at 204.
1 Com. 21.11.1967, JCP 1968.11.15462, id, at 204; Cass civ 1, 24 Jan. 1995, as cited in Firoozmand,
supranote 16, at 165.
2 Ass. plén. 14 Apr. 2006, Bull. civ. Ass. plén. no. 5, as cited in Bell, Boyron, Whittaker, supra note 32,
at 345.
# Christian Larroumet, Droit Civil, Les obligations. Le contrat: 2e partie Effets, (6e éd, Paris :
Economica, 2007), 836, as cited in Bell, Boyron, Whittaker, id, at 345.
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L'Tmprevision: Louisiana Law and Beyond, 46 La. L. Rev. 1, 14 (1985).
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16



P B H RS NS S F PE[Jék PSSR —K[[[—‘—”" B IjIFH&[F&TW
FEP i P RS RUE R PR R [y PSSR
@E]J%J NI EE'FFUJ (Theorie de L'Imprevision) -

=R RAL T R bL LHRY BRI T S B T IREY SRR Py
ﬁﬁﬁlﬁf—ﬁ“go‘l‘éﬁﬁﬁyHwiﬂ{ﬁé‘; BB PLEE T e N
53 SRTE AR B R S T | oA Y oy e I o 4 1)t
fo o FERLE AR IR BRAE T S AR E R g
ot o PIg o <t ik ML o F PIFEBRITES T 2T fOREN > P
~ I R 2 EISEERRY PESFH L - | PR
s N A SRR R VSR o

L3

fo— +

<_~’\

i Err

RS
IH

TR AN o [RER ST 1148 fRAVHE N R o T
s g FITEH Eﬁ[ﬁ PR o Syl iy R BRI RIRERL » =i (SR 2L
2FE > Yp - ﬁﬁﬁf",'fﬁbﬁw ) cpfﬁﬂ( 7\7\—H‘ﬁp T T bt iﬁ_ifj;:“ﬁ[fj\ﬁ:ﬁp ’%FIB
TRV ST BSR4 o
IR B R T 2N T 1 i
TN -

‘7 CE 303 1916, S. 1916.3.17, D. 1916.3.25, id, at 209.
T OHIN e iR R - R T SRS ’*"Tﬁ@ﬁ'ﬁ%m (ENERE 98T @%ﬂi’f’
B ﬂ* See, Civ. 15.11.1933, Gaz. Pal. 1934 J. 68, id, at 208.
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> ¥ ¢ T Tout fait quelconque de 'homme, qui cause a autrui un dommage, oblige celui par la faute
duquel il est arrivé a le réparer. | 4 ¢ 5% : T Any act whatever of man, which causes damage to another,
obliges the one by whose fault it occurred, to compensate it. |f[ 1< #FIVE 1 [T (2006) ﬁrﬁﬁﬁ:} 58>
FI 118 o
[T (2006) 0 ﬁ@ﬁi 58 FI 119«
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Pl BPREEVET > [ (2006) - ﬁfj@ﬁ%ﬁ 58> FI 115
PR r(2006) FiikEE 58 5 F1120 -
6 Ch. réun 13 Feb. 193(? rapp. Le Marc’hadour, concl. Matter S. 1930.1.121 note Esmein, DP 1930.1.57,
note Ripert, as cited in Bell, Boyron, Whittaker, supra note 32, at 382-383.
PR (2006) - ﬁrﬁ@ﬁé} 58 » F1 123 ; see also, id, at 382.
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FFfFIVE ﬁq&* (2009) > [ EI (= P AR LD Thilﬂ (7 [%ﬁ EEEEGE) BT 127 8
Fr1el -
57 Geneviéve Viney, Patrice Jourdain, Les conditions de la responsabilité, (3¢ éd, Paris : L.G.D.J., 2006),
1013, as cited in Bell, Boyron, Whittaker, supra note 32, at 396.
58 Civ. 16 Jun. 1896, 1897.1.17 note Esmein, id, at 390.
% Req. 22 Jan. 1945, S. 1945.1.57, id, at 390.
" Civ. (2) 6 Mar. 1959, GP 1959.2.12, id, at 390
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2 Civ. (2) 10 Apr. 1964, D 1965.169 note Tunc, as cited in Bell, Boyron Whittaker, supra note 32, at
391.
7 Civ. (2) 28 Oct. 1965, D 1966.137 note Tunc, id, at 391.
™ Civ. (1) 30 Nov. 1960, S 1961.142, id at 391.
7 Civ. (2) 15 Mar. 2001, Bull. civ. II no.56, id, at 391.
Genevieve Viney, in George A. Bermann, Etieene Picard (eds.), supra note 30, at 251.
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TR ARG 90 SR R 2 ()

77 jfﬁﬂfj&rw Ul e I[—{F , Iﬁ@ [klj [ bl T@[ﬂ:’ﬁ%ﬁ r:[ﬁ[;@ﬂ Eilj‘jyj:{_ﬂ@ '“%’;‘ ° VFJ\QJ :
Die Verjahrung ist gehemmt, solange der Glaublger 1nnerhalb der letzten sechs Monate der
Verjahrungsfrist durch hdhere Gewalt an der Rechtsverfolgung gehindert ist.
" BT SRR S LY R RS RS S R S i
= HEA R HER IS [ NP FEZRY o R © Wird die Reise infolge bei Vertragsabschluss nicht
Voraussehbarer hoherer Gewalt erheblich erschwert, gefdhrdet oder beeintréchtigt, so konnen sowohl der
Reiseveranstalter als auch der Reisende den Vertrag allein nach Maf3gabe dieser Vorschrift kiindigen
? AL ek PRSI, AV R A D T S i
B ‘& P P ] 5‘71@1 e ?EH‘ F‘Iﬁ (e :Fﬁ (= <'Rl¥ :Die Ersatzpflicht tritt nicht ein, wenn der Verlust,
die Zerstorung oder d1e Beschadlgung von dem Gast, einem Begleiter des Gastes oder einer Person, die
der Gast bei sich aufgenommen hat, oder durch die Beschaffenheit der Sachen oder durch hohere Gewalt
verursacht wird.
% Reinhard Zimmermann, The New German Law of Obligations: Historical and Comparative
Perspectives, (New York: Oxford University Press, 2005), 40-41.
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1 Bamberger/ Roth, §651j, Rn.2.
2 BGH NJW 2002, 2238; 87, 1938. sh. Priitting/ Wegen/ Weinreich, §651j, Rn.4. [ 1= F [ 225 - i
mp(zoOO) (RS ERR = Vg (M )= 5Y- e RV = VI ) (Fii s 2
SRS BT 17 W] F126 ¢
8 Priitting/ Wegen/ Weinreich, aaO, §276, Rn.36.
% OLG Kahlsruhe OLGR 2002.4.
% Saudinger/ Peters, §206, Rn.16.
% OLG Hamm NJW-RR 1990, 477, 478; BAG NJW 2003, 2849, 2850.
%7 BGH ZIP 1995, 949, 951; NJW 1997, 3164.
% Bamberger/ Roth, aaO (Fn.81), §206, Rn.4-5.
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¥ JurisPK-BGB, §651j, Rn.8.
% AG Stuttgart-Bad Cannstadt NJW-RR 1992, 312. (% i 47)
! LG Frankfurt NTW-RR 1991, 1205,1206. (*+ P4~ F[E1{%)
2 BGH NJW-RR 1990, 1334; LG-Hamburg RRa 1997, 114; OLG Frankfurt RRa 2000, 165.
** AG Dachau RRa 2006, 78. (F/fHiafifh)
% BGH NJW 2002, 3700, 3701.
% AG Bad Homburg VuR 1992,313. (REVEE)
% AG Augsburg RRa 2005, 84.
”7 BGHZ 109,224 = NJW 1990, 572; AG Ansbach NJW-RR, 1987, 497. (158 4% i)
% LG Frankfurt NJW 2003, 2618; AG Hannover RRa 2002, 226. (911 iiad-)
% LG Frankfurt NJW-RR 1987, 823.
1% TG Frankfurt NJW-RR 1991, 691.
191 Erankfurt NJW-RR 2005, 282.
12 gtaudinger/Werner §701 Rn.73.
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' Haftpflichtgesetz(HaftPflG) §1(2) Die Ersatzpflicht ist ausgeschlossen, wenn der Unfall durch hdhere
Gewalt verursacht ist.(F[ 1 B*F : ZJ!?(FF]/ TR i Jﬁ%ﬁfﬁf PEBQTEH“ E?t IE{E{] = o
1% StraBenverkehrsgesetz (StVG) §7(2) Die Ersatzpflicht ist ausgeschlossen, wenn der Unfall durch
hohere Gewalt verursacht wird.
195 Filthaut, HPfIG, §1, Rn.158.
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1% OLG Miinchen VersR 1963, 1208.
107" AG Hannover 1959, 552.
18 RGZ 101, 94.
1% RG EE 20, 184; 52, 170.
110 ?FHE @ﬂl%ﬁﬂj F%nl? 1T A1 Bady A Py - e o PERD S ﬁrji&[ JEETE T R R FLsr
ﬁ @f‘ff Yt » See, http://en.wikipedia.org/wiki/Black_ice (last visited on 03/21/2011).
GH TranspR 2004, 259.
2 BGH NZV 2004, 245.
'3 OLG EE 45, 93. sh. Filthaut, aaO.(Fn. 105), §1, Rn.164.
4 LG Halle EE 57, 352.
S RG EE 21, 371.
6 RG JW 1926, 2290.
"7 RG EE 47, 383.
"8 BGH VersR 1976, 963.
19 OLG Miinchen EE 45, 92.
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120 RGZ 104, 150 = JW 1922, 1320.
12l Filthaut, aaO.(Fn.105), §1, Rn.167.
122 OLG Darmstadt VAE 5, 143; KG VAE 11, 67.
' OLG Miinchen VersR 1992, 61 = NZV 1991, 272; OLG Hamm VersR 2000, 600; NZV 2005, 41.
124 2a0.
28



LV Y U A 1) ST S AR QR - ap

RIS IR I

A [k H}JJB‘"T [ELRERE Lo s I R PR g L g e P E

AT,

T o FILRIRMIAVEL - g&[ffi—Tﬁ}F | R ii[a&l%”mfﬁ YRR ’}HT {p 152
AT OSSR R 1 SRRORT - S B T S OSERS  T f
i

N

s

O SRS R (R R SR S s ¢
=13l ﬁi'ié Hu(reasonable care)fiy i Hii= Fi(due diligence)./ i - A[fi* 7 4 - 0=
FEE R A B ] cpf ?Aﬂf BT R B EIE A Er’,‘g& .
B TG SR o AT BEINE) I EIRULTFIARRA R (1 el 5 © A
T DS PR TR R o pAS R R
FERFCEYZ S [IRCH o I O A SRS L BRI < T
s R R

%%k@ﬁ%ﬁ%r O * [ SRR R S
LR e ”ﬁﬁﬁﬁ#? AST T PR Y S5
FH O FRT i A AR bh - SBT3 5 A

Eﬁ’ﬁTﬂﬂﬁﬁm%omw’%MQkégﬁ LA L AL P

123 ¢ g, Clark v Kirby-Smith [1964] Ch.505; Eyre v Measday [1986] 1 All E.R. 488; Thake v Maurice
[1986] Q.B. 644. See, Guenter Treitel, Frustration and Force Majeure, (2nd ed. London: Sweet &
Maxwell, 2004), 6, para 1-004.

126 ¢.g., Maritime National Fish Ltd v Ocean Trawlers Ltd [1935] A.C. 524.
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127 ¢.g., Barnett v Javeri & Co[1916] 2 K.B. 390.
128 ¢.g., Lewis Emanuel & Son Ltd v Sammut [1952] 2 Lloyd’s Rep. 629. See, Treitel, supranote 125, at
4-5, para.1-003.
129 (1647) Aleyn 26.
130 “when the party by his own contract creates a duty or charge upon himself, he is bound to make it
good, if he may, notwithstanding any accidents or inevitable necessity, because he might have provided
against it by his contract”, ibid. For general comments, see, Treitel, supra note 125, at 20-24, para.2-003
to 2-006.
B ibid.
132 Coggs v Bernard (1703) 2 Ld. Raym. 909.
%3 Hall v Wright (1858) R.B & E. 746.
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136 (1863) 3 B. & S. 826.
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%9 Clare Ambrose, Force Majeure in International Contracts- The English Law perspective, 4 Bus. L.

Int'l 234, 235 (2003).
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UCC §2-615(2005), as cited in Jay D. Kelley, So What’s Your Excuse? An Analysis of Force Majeure
Claims, 2 Tex. J. Oil Gas & Energy L. 91, 95 (2007).
130 313 F.2d. 312 (D.C. Cir. 1966).
51 id, at 315-317.
12 ¢.g., Bende & Sons, Inc. v. Crown Recreation Inc., Kiffe Prods. Div., 548 F. Supp. 1018 (E.D.N.Y.
1982); Cliffstar Corp. v. Riverbend Prods., Inc., 750 F. Supp. 81 (W.D.N.Y. 1990). See, Kelley, supra note
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Defense in Tort Law, 15 Rev. Litig. 1, 17 (1996).

35



SRR SR PR T SAPE « TR YISl R o pIRURLE TR SRR
SRV RPN ESRETOR E R 2 RORORY - - 4TI
[ 8 FEERRIER Y DR AL R R A P M e I 2
%Wﬁfm&@ﬁﬂ’ﬁﬁﬁwﬁTWWW%ﬂW%M%ﬁ°%@ﬁ%ﬁﬁﬁ%
e BRIl (o IR g & A RLE! Hf (extraordinary) > £ [ ¢
M1V = #i 3 (anticipate) {5 8ER (prevent) > o S5p HH PR F;‘ o PPN ST
IR UL S B S  HIR RS R L ) S TR
T g SO Fi o T 2 SR R

SEPC ] B O R I SRR - ) BRI IR RS - IR
F3E % SHFRCRLE L5171 Tfiff (unprecedented) ™« JIFfIURIR OB = b £ E
FRBPTir RRAEEAES R B RS R A T
IR, il P, < PRV T UimfF@?ﬂ?EH Pl 23 [EFH&FFF‘/’E WEEE S
O R o SR I LRIV R ISR A
S T ﬁj [#1hd s (normal condltlon)i%j BRI aj;vgj A V3R 2 R
15

FI e AMFEER - IR =GR M e AR - S
?iﬁ?efufp_m%{ﬁ S USRI TP R 5 LA B AR IR - R

'35 Marsha Ternus Rundall, “Act of God” as A Defense in Negligent Cases, 25 Drake L. Rev. 754, 755

(1976).

156 79[+ Liberian Popular Transportation, Inc , v. United States 26 CL. Ct. 223 (1992)— %'fl1 > {E [k

R '@%ﬁgmm Borl VP T R R T T RPN L
%'ﬂ JH | [ﬂ [gyla:‘{; %j\fg‘ﬁﬁ

‘57 Rundall supranote 155, at 755-756.

138 ¢ g., McKinley v. Hines, 113 Kan. 550, 215 P. 201 (1923). %gi;t'wﬁd? [ﬂF G449 Tk I 50 G
E TR BUR S0 - i T SRR ] i

159 e.g., Oakes v. Peter Pan Bakers, Inc ,258 Iowa 447, 138 N.W.2d. 93 (1965). [ SR = N &

iﬁﬂ%ﬁ S ERAL AR *E’**"?ﬁﬁ faliff ST f“iﬂlF“'I?iﬁiﬂ ﬁr* °



Eiﬁﬂﬁs%wﬁ*%ﬁmwmﬁ?;CEHEJPE rﬁl[“(solecause)ﬁﬂfj Y RNl
VD < TR PR R ¢ RN R HIALT R R
ﬂﬁiw@a’Twmwym%ﬂﬁﬁﬁwjoiwﬁw*’@ﬁwﬁéwﬁw
[P D2VE R Pl (humanize)[h (67 F i) s 10 o

fifl = APV RL > SRS 1980 ﬁpﬁkuim BEE R Eﬂﬁ@i‘wéﬁ EREE S
(Comprehensive Environmental Response Compensation and Liability Act,
CERCLA) > El 184 {54}?‘1 =gt [#7act of God” V9t > p,[]* | "act of war’”=*"an act or
omission of a third party”'® » {I] LI'| P > [ @’@EFG o PR ST Fj:%’fﬁj

IR S F VIR R b~ RPN D R [ R D B PR i EER T R

CEE N FEEERT LS I8

B

I Fpifer 3 /7 BT R 1 b By B S o 0 5 7 L £
;@’%@QIHQ—']‘FFUJ/ P W?KPJ PIEIes > S i i) o Jﬁlrfﬁgﬁw HE
FEE - (12 DAL 2R FRERE D -

F-F BERAELFE G LY
(UN Convention on Contracts for International Sale of Goods,

CISG)

HITE? 1980 £ (6050 & BRI CTE 19 5285 2 50 JLLE B LR 07

10" Shea-S&M Ball v. Massman-Kiewit- Early, 606 F.2d 1245, 1249 (D.C. Cir.1979).
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12 Ingeborg Schwenzer, Force Majeure and Hardship in International Sales Contracts, 39 Victoria U.
Wellington L. Rev. 709 (2008).
163 R T A party is not liable for a failure to perform any of his obligation if he proves that the failure
was due to an impediment beyond his control and that he could not reasonably be expected to have taken
the impediment into account at the time of the conclusion of the contract or to have avoided or overcome
it or its consequences. |
1% Peter Schlechtriem (ed.), translated by Geoffrey Thomas, Commentary on the UN Convention on the
International Sale of Goods (CISG), (2nd. ed., Oxford ; New York : Clarendon Press, 1998), 608, Art.79,
16.
' id, at 608-613, Art. 79, 17-26.
1% CISG, Art. 79, (2)-(5):
(2) If the party's failure is due to the failure by a third person whom he has engaged to perform the whole
or a part of the contract, that party is exempt from liability only if:
(a) he is exempt under the preceding paragraph; and
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(b) the person whom he has so engaged would be so exempt if the provisions of that paragraph were

applied to him.

(3) The exemption provided by this article has effect for the period during which the impediment exists.

(4) The party who fails to perform must give notice to the other party of the impediment and its effect on

his ability to perform. If the notice is not received by the other party within a reasonable time after the

party who fails to perform knew or ought to have known of the impediment, he is liable for damages

resulting from such non-receipt.

(5) Nothing in this article prevents either party from exercising any right other than to claim damages

under this Convention.

http://www.cisg.law.pace.edu/cisg/text/treaty.html (last visited on 03/15/2011)

167" See, Schlechtriem, supranote 164, at 614-616, 621, 622-624, Art. 79, 33-38, 48-49, 52-59.

"% PICC, ARTICLE 7.1.7(Force majeure)

(1) Non-performance by a party is excused if that party proves that the non-performance was due to an

impediment beyond its control and that it could not reasonably be expected to have taken the impediment

into account at the time of the conclusion of the contract or to have avoided or overcome it or its

consequences.

(2) When the impediment is only temporary, the excuse shall have effect for such period as is reasonable

having regard to the effect of the impediment on the performance of the contract.

(3) The party who fails to perform must give notice to the other party of the impediment and its effect on

its ability to perform. If the notice is not received by the other party within a reasonable time after the

party who fails to perform knew or ought to have known of the impediment, it is liable for damages

resulting from such non-receipt.

(4) Nothing in this article prevents a party from exercising a right to terminate the contract or to withhold

performance or request interest on money due.

http://www.unidroit.org/english/principles/contracts/principles2004/blackletter2004-english.pdf (Isat

visited on 03/15/2011).

169 ¢ E"#—i‘j HIHE [ " force majeure" (7 £ == BRI il ffli ' [ force majeure clause™V €755 © See,

Stefan Vogenauer and Jan Kleinheisterkamp (ed.), Commentary on the UNIDROIT Principles of

International Commercial Contracts (PICC), (Oxford; New York: Oxford University Press, 2009), 767.
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RIS 7 [ ORI © R SR IR E R
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RIS

DCFR FTJF\ [E72NEN Vﬁ‘ﬁr‘{ﬁrw s HIETTE T11-3:104 - 558 ¢ G T PNERED Bl
EFG | (Excuse due to an impediment) - == CISG ﬁ[fﬁj » EUp A i H [ force majeure”  H |

I ST e P FFuHI Hl%’:t 5. for [ {5k 1 force majeure it s i]'7? -

PR - DCFR S ol 1 U5 Sk s AR iy
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EIE o T1-3:104(1 A P - SR - 0 (ST o T e e
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170 Kessedjian, supranote 51, at 422.
" id, at 418.
72 Christian von Bar and Eric Clive, The Study Group on a European Civil Code and the Research
Group on EC Private Law (Acquis Group) (ed.), Principles, Definitions and Model Rules of European
Private Law : Draft Common Frame of Reference (DCFR), Vol. 1, (Miinchen : Sellier. European Law
Publishers, 2009), 784.
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(fundamental non-performance)[f - ffifi ™ A[JfH (F= d=g~ 7= VAR B T
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' 111-3:104(1): A debtor’s non-performance of an obligation is excused if it is due to an impediment
beyond the debtor’s control and if the debtor could not reasonably be expected to have avoided or
overcome the impediment or its consequences.
111-3:104(2): Where the obligation arose out of a contract or other juridical act, non-performance is not
excused if the debtor could reasonably be expected to have taken the impediment into account at the time
when the obligation was incurred.
' Schwenzer, supra note 162, at 714.
'3 Christian von Bar and Eric Clive, The Study Group on a European Civil Code and the Research
Group on EC Private Law (Acquis Group) (ed.), supranote 172, at 786.
176 DCFR I11-3:104(3)-(5):
(3) Where the excusing impediment is only temporary the excuse has effect for the period during which
the impediment exists. However, if the delay amounts to a fundamental non-performance, the creditor
may treat it as such.
(4) Where the excusing impediment is permanent the obligation is extinguished. Any reciprocal
obligation is also extinguished. In the case of contractual obligations any restitutionary effects of
extinction are regulated by the rules in Chapter 3, Section 5, Sub-section 4 (Restitution) with appropriate
adaptations.
(5) The debtor has a duty to ensure that the notice of impediment and of its effect on the ability to perform
reaches the creditor within a reasonable time after the debtor knew or reasonably be expected to have
known of the circumstances. The creditor is entitled to damages for any loss resulting from non-receipt of
such notice.
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"1 CISG Art. 79(4): The party who fails to perform must give notice to the other party of the impediment
and its effect on his ability to perform. If the notice is not received by the other party within a reasonable
time after the party who fails to perform knew or ought to have known of the impediment, he is liable for
damages resulting from such non-receipt.
28 DCFR 111-3:104(5): The debtor has a duty to ensure that the notice of impediment and of its effect on
the ability to perform reaches the creditor within a reasonable time after the debtor knew or reasonably be
expected to have known of the circumstances. The creditor is entitled to damages for any loss resulting
from non-receipt of such notice.
" Christian von Bar and Eric Clive, The Study Group on a European Civil Code and the Research
Group on EC Private Law (Acquis Group) (ed.), supranote 172, at 788.
280 gchlechtriem, supra note 164, at 623-624, Art.79, 58.
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21 id, at 624, Art.79, 59.
22 Toyomenka Pac. Petroleum v. Hess Oil V.I. Corp., 77 F. Supp. 63, 67 (S.D.N.Y. 1991).
28 Martin v. Commonwealth, 548 A.2d, 675, 679 (Pa. Commw. Ct. 1988).
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2% CISG Art.79 (1): A party is not liable for a failure to perform any of his obligation_if he proves that
the failure was due to an impediment beyond his control and that he could not reasonably be expected to
have taken the impediment into account at the time of the conclusion of the contract or to have avoided or
overcome it or its consequences.
285 Schlechtriem, supranote 161, at 621-622, Art.79, 50-51
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