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Abstract

Article 1116-2 of the Taiwan Civil Code has expressly stated that the obligation of
parents to maintain their minor child shall not be affected by the annulment of the
marriage or the divorce. According to Paragraph 1, Article 1055 of the Taiwan Civil Code,
after the husband and the wife effect a divorce, one party or both parties of the parents
will exercise the rights or assume the duties in regard to the minor child by mutual
agreement. If the mutual agreement did not or could not be completed, the court may
decide an appropriate result according to either its own authority, or the applications of
the husband or the wife, the authorities concerned, the social welfare institution, or any
other interested person. When the court makes the jurisdiction in the Article of 1055 of
the Taiwan Civil Code, it should be decided in accordance with the best interests of the
minor child. If the court wants to determine the extent of furnishing maintenance,
according to Article 1119 of the Civil Code, it shall be determined according to the needs
of the person entitled to maintenance, the economic ability, and the social status of the
person bound to furnish it.

However, “the best interests of the child”, “the needs of the person”, and “the
economic ability and social status of the person” are uncertain legal concepts. How does
the court apply these to an individual case? What factors will be considered by the court?
What difficulties will the court face when making actual case-by-case decisions? How is
the result of the court's practical judgment presented? To answer the practical questions
above, case studies can be the most effective research method.

This paper focuses on the maintenance expenses of children through literature
analysis and case law analysis, and further discusses and analyzes the development of

relevant judicial practices as well as their reasons and results of “"the maintenance for

\"
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children decided by court’s authority". Through case law analysis, this research concludes:
1. The court’s decision-making of the maintenance for children adopts a two-stage
discretionary theory; 2. Generally, even if the types of cases are different, the amount of
the maintenance for children, which is decided by the court, is quite similar to the amount
of monthly consumption expenditure from the Survey of Family Income and Expenditure;
3. Although some parents have better economic abilities and social statuses, the court still
decides the amount of the maintenance for children according to the amount of monthly
consumption expenditure from the Survey of Family Income and Expenditure; 4. Judicial
practices reveals different opinions on whether social subsidies and allowances should be
included as part of the maintenance for children. This paper also incorporated the
perspective of Social Welfare to explore the impact on children after the divorce of
parents, and found that parents' joint exercise and responsibility for children's rights and
obligations would affect them to apply for welfare resources.

Finally, this paper proposes recommendations for the future development of judicial
practices of maintenance for children in Taiwan. There are two recommendations for
divorce and family affairs procedures: 1. The government could devote more resources
to promoting divorce by mediation and divorce settlement; 2. The court can make good
use of the sensitivity of the social work profession to economically disadvantaged people
and strengthen its role as an evaluator and a resource referrer through the court visits and
investigations. There are three recommendations for judicial practices of considering the
maintenance for children : 1. The qualifications for receiving welfare subsidies and
allowances are not long-term, and it is recommended that they should not be deducted
from the maintenance for children ; 2. The court should adopt a certain standard for
identifying economically disadvantaged families in judicial practices. This paper also
proposes a method for identifying economically disadvantaged families; 3. The

Vi
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Perspective of Social Security Law could be incorporated into the process of decision-
making of the maintenance for children by the court, and a grading system for the amount
of the maintenance for children could be established. This paper attempts to propose a
family asset investigation model and a grading system for the amount of the maintenance

for children that can be adopted by the court.

Keywords: Civil Code Article 1055, Civil Code Article 1055-1, Civil Code Article 1084
Paragraph 2, Civil Code Article 1116-2, Civil Code Article 1119, Child Maintenance,
Child Support, Judicial Practice of Maintenance for the Minor Child, the Extent of
Furnishing Maintenance, the Perspective of Social Welfare

vii
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