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ABSTRACT

A quick answer to the question of legitimacy of taxation on the public character of tax
or its democratic endorsement may often ease the pain from taxpayers. However, if we
proceed, to question the legitimacy of tax obligation or tax power in the context of
traditional Chinese ideologies, we are bound to face the following question: whether
such characters nourished in the west could its resemblance be found in China? If yes,
what are the similarities and disparities?.If no, .Whether these characters are worth to be

transplanted?

Aiming at the fact that numerous Wgsitemized iln'st_@tu.tions with such foreign characters
being implanted as the present situation in the Chinese society, how to mitigate possible
contradictions between such western ideologies and intrinsic values rooted deeply in
our own tradition is all the more pressing. Discouragingly, such issue in the field of tax

jurisprudence seldom raises attention.

Taking the concept of “limitations of taxation” into account, two corresponding issues
could be raised. First, whether such western-bred concept could find its resemblance in

traditional China? Secondly, if yes, what are the disparities in between? To simply put,
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the former deals with the question of “Commonality”, the latter, the question of
“Intrinsity”. Such inquiry, in our opinion, has to some extent touched upon the issue of

social values underlying norms.

In reply to the greetings from the westernized tax normality so as to tax morality, how
do Chinese commence communication with its own ideas of taxation thus becomes the
core issue. To be explicit, this paper attempts to clarify the foundations of tax normality
in the traditional Chinese thoughts through. ._reﬂections on the limitation theory of

taxation harbored in the west.

Through socio-psychological factors .irildicated bly' the .limitations of taxation in the west,
we tend to sort out common features out of the background in the text of (Discourse on
Salt and Iron) . In fact, the two strongly-opposed parties appeared in the “Salt and Iron
Meeting” reveals two versions of tax morality, governing the development of two

contrasting ideologies of taxation, thus resulting in the confrontations of two interests.

In terms of jurisprudence, the above-raised question—that is, the reply of traditional
Chinese values (hereinafter “I ntrinsity”)—shall be seen as a question of “possibility of

reception” (hereinafter “Receptionability”) in the Constitutional level. To further, the
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question of Receptionability intends to argue whether the question of people’s tolerance
to tax burden falls in the category of jurisprudence or not, namely, the question of the
relativity of discipline. In reply to this question, we try to find possible answers through

the process of how man reaches his understanding of knowledge.

We hold the belief that when intrinsic values encounter a foreign culture, be it
confrontation or integration, only on a premise of communicability and mutual
understandability could interactions! between .the both sides be of significance and of

plausibility.

Modern State being a tax state, its feyeinue shall Id’egeﬁd on tax revenue as a principle. At
the same time, under a state ruled of law, taxation must be in the form of law, thus
contributes to the protection of the people. Through constitution, imposition of proper
“limitations’ on state’s taxation behaviors has been the very mechanism for the
protection of taxpayer’s rights. The functioning of the mechanism is centered on the
“rights’ of taxpayers. To further, once the rights, protected by the constitution, are
being infringed by taxation, the constitution could limits such taxation (namely, to

nullify such infringement to rights), and reach the goal of protecting taxpayer’s rights.



However, two things could be questioned here. First, whether such limitations—in other
words, the approach to simply nullify the source of infringement—could fulfill the
purpose of the protection of the rights of the taxpayers is in doubt. Second, even more
seriously is the situation that whether the protection of “rights” could actually be the
protection of “taxpayers” is dubious. By paying attention of the on-going tax reforms
over the years, discussions over tax equity continues to rage. Two things might worth
mentioning according to such phenomenon. First, the issue of tax equity to the mass is
all the more pressing. Secondly, the problem r__e_mains unsolved. Hence, maybe it should

worth a try to first look at: the; constitutionality ‘ef-the mechanism before we bury

ourselves again into the floods of; efﬁq;lren<‘5¥-or1'ented schemes in tax reformations. The

main focus of this paper, therefore, is how:to mak"e_;;revisions or adaptations to limitation

in the constitution.



PREFACE

(The Crisis of the Tax State) and {Discourse on Salt and Iron) , two famous fiscal
economic debates on state intervention into markets, both assume similar concern yet
appear in different contexts. This paper focuses on the limitation of taxation reflected
in both texts and projects different images according to their individual backgrounds.
By a revisit on limitation of tax state, we come to a recognition that under spurious

silhouettes also lies commonalities in actual appearances.

Additionally, this English-writtén papet, inténds to ‘present to English readers the

i &
g—"

interaction between Chinese-and westetn ideaS, especially in the field of tax
jurisprudence (Steuerrechtswissenschaft,, i 14 ), from an insider’s perspective,

namely, someone brought up in traditional Chinese ideologies.

From such insider’s point of view, Chinese people are isolated by English language
from outer worlds, generalized as the Western world, compared to other civilizations.
However, such isolation also implies that for the western world to understand Chinese
world, western people are left with limited resources due to the overwhelming power of
English language, despite the fact that whether the two worlds are willing to engage in

interactions or not.



Taking the contemporary situation into account, the world at present is rapidly under
integration. As we insiders explore the universe more, it is us people living on earth
isolated from other possible civilizations that we might gradually come to awareness of.
In this sense, the communication of civilizations between Western and Chinese becomes

a less difficult meanwhile plausible task.

Back to modern earth where communication. is ‘possible through a human English

language, the question of willingness'to.communicateshould be brought up. To create a

mutually beneficial cross-bordetred ,trang%-ﬁlon simply means that both sides of
;i _i 1= | .

participants should all thereby stay in.a mentality ‘of: satisfaction. But if such satisfaction

of the one side is to be evaluated or judged by the other side based on their own image

of satisfaction, misinterpretations are likely to happen. A resultant possibility would be

the failure of the transaction.

Aside from the language matter, the case is the same with ideologies, no matter
ideologies referring to knowledge or thoughts or values or culture, etc. An outsider’s
point of view, just like an observer whose values or ideologies nurtured from a separate

origin or historical background, may likely to be disinterested in judgment but at the
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same time become either inconsistent or irrelevant. In spite of that, the introduction of
this insider’s civilization to the outer world can none the less be overemphasized more,

on earth.

This paper certainly refuses to assert the impossibility of cross-cultural understanding.
Rather, quite a significant part of the content is devoted to the promotion of the
communicability between different values. Thus, this paper only attempts to express to
outer worlds our own values in our.own, views; .yvhile the evaluation is left to the readers.

Nevertheless, the author is aware/of the risk of neutrality (disinterestedness) of his

'
e

: . : =2 || . : .
perspective but painstakingly eager| to inaintain such character of Chinese-wise

articulation. '

As for the efforts made to tax jurisprudence, a strong urge for an elaborated
consideration on taxpayer’s behavior is to be proposed. That is an emphasis on the
intrinsic values originated from tax payers’ societal upbringings yet expressed in their

choices of value, affecting their imagination of freedom which they act in accordance

with in the daily life present.



OUTLINE

Introduction: Intrinsity and Commonality

Part I: Commonalitiesin Chinese-Western Tax Norms
Part I1: Limitations on Taxation in Constitution

Part I11: Constitutionality of L egitimacy of Taxation
Part 1V: Moral Groundsfor Rule of Law in Taxation
Part V: Tax Normality: An Intrinsic Concretization

Conclusion: Intrinsic Value Judgmentsin Taxation Law

Key words: limitation of taxation, legitimacy of taxation, tax morality, tax normality,
intrinsic values (Intrinsity), Reservation of law (Morbehalt des Gesetzes), Rule of law in
taxation (Gesetzmalligkeit der Besteuerung), obligation to pay tax, rule and principle,

language relativity
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NTRODUCTION INTRINSITY AND COMMONALITY

All we are concerned withiis...... the fact that for the tax load...... as a whole there exists

a level beyond which further tax increases mean not an increase but a decrease of yield.

Schumpeter, Die Krise des Steuerstaats”

»  Main Issue: Revision and Adaptation of Limitation of Taxation
As Schumpeter indicates, there eXists a lé'fv;éf;(ei ne.Hohe) of tax revenue which draws
clear the limitations of the funetion of.taxes. Ignoranee of this limitation amounts to

being irrespective of the economic capacity of the tax state.

Such limitation of tax state, however, does not in its appearance seem to bear relations
with State’s power to tax. That is to say, if, by inference, the legitimacy of taxation does

not take into account the endurableness of tax burden, of which taxpayers bound to

* Quoted from Joseph A. Schumpeter(1883-1950) in the original German text appears ,,Uns geniigt......es
fiir die Belastung.....im ganzen genommen jeweilig eine Hohe gibt, iiber die hinaus eine weitere
Steuerhohung keinen Zuwachs, sondern eine Minderung des Ergebnisses bringt.”, Zeitfragen aus dem
Gebiete der Soziologie, Graz und Leipzig, 1918, S.346. English translation by W. F. Stopler and R. A.
Musgrave, in : The Foundations of Public Finance, P. M. Jackson (ed.), Vol. II, Edward Elgard Publishing
Ltd., pp.330-363.[hereinafter Schumpeter(1918/1996)] Additionally, the first translation appears to be in
Japanese by Kimura(1951) and Kimura & Kotani (1983).

* Schumpeter(1918/1996), p.345
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disagree to, such legitimacy of tax power simply can justify the legitimacy of

taxpayer’stax obligation.

Furthermore, whether Schumpeter’s limitation of tax state is applicable nowadays
requires discussion. Not only does the theory have to overcome the challenge of
out-datedness, but also the appropriateness of the theory in other environment, namely,

its applicability, needs to be examined.

This paper recognizes the applicability of limitatiens of taxation but takes an active
attitude towards a revision or an adaptaﬁ?ﬂﬁof such limitation of tax state upon its
3 i - i .
application according to individual context: Fhe*focus of the paper is within the context
of Chinese civilization with special concern with { Discourse on Salt and Iron) , which

is of crucial relevance in terms of the development of state’s power to tax in the history

of traditional China.
1. The power to tax and obligation to pay tax

The question of “Why should people pay tax?” or “Why should people be taxed?” could

be a question in daily life. In legal terms, the question could be rephrased as “What is



the legitimacy of tax obligation?” or “What is the legitimacy of tax power?” A quick
reply of the public character of tax or its democratic endorsement may be able to ease
the pain from taxpayers to a certain degree. However, if we proceed, to question the
legitimacy of tax obligation or tax power in the context of traditional Chinese
ideologies, we are bound to face the following question: whether such characters
nourished in the west could its resemblance be found in China? If yes, what are the

similarities and disparities? If no, whether these characters are worth to be transplanted?

2. Status-quo: Reception of limitations of taxation

Y e
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More seriously, aiming at the fact that numerIOu,s: v;/esternized institutions with such
foreign characters being implanted as the present situation in the Chinese society, how
to mitigate possible contradictions between such western ideologies and intrinsic values
rooted deeply in our own tradition is all the more pressing. Discouragingly, such issue in
the field of tax jurisprudence seldom raises attention. Taking the concept of “limitations
of taxation” as an example, two corresponding issues could be raised. First, whether
such western-bred concept could its resemblance be found in traditional China? Second,
if yes, what are the disparities in between? To simply put, the former deals with the

question of “Commonality”, the latter, the question of “Intrinsity”. Such inquiry, in



our opinion, has to some extent touched upon the issue of social values underlying

norms.
3. Tax Normality and Tax Morality

In reply to the greetings from the western concepts of taxes and the legal institutions
concerned (hereinafter “Tax Normality”) so as to western ideas of values and
justification underlying taxation (hereinafter ‘fTaX Morality”), how do Chinese people
commence communication with;his/her ?wn!idea.s of taxation thus becomes the core
issue. To be explicit, this paper. attem[!aft;t?)j_'élar.ify th_e foundations of tax nor mality

in the “traditional Chinese valles’ ;through fef_l:ections on the limitation theory of

taxation harbored in the west.
In other words, it is of our opinion that tax normality should always be derived from tax
morality and that tax morality takes shape and is nourished in individual social values

respective society it underlies.

4. Intrinsity and Commonality



In terms of jurisprudence, the above-raised question—the reply of traditional Chinese
values—could be taken as one of “possibility of reception” (hereinafter
“Receptionability”) in the Constitutional level. Further, the question of
Receptionability tends to argue whether the question of people’s tolerance to tax burden
falls in the category of jurisprudence or not, namely, the question of the relativity of
discipline. In reply to this question, we try to find possible answers through the process

of how man reaches his understanding of knowledge.

5. Protection of taxpayers’ fights by means ef-limitation of taxation

Y e
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Modern State being a Tax State (Q@&ﬁ%t), iridiqatés that its revenue shall depend on
tax revenue as a principle. However, under a state ruled of law (Rechtsstaat), taxation
must be exercised in the form of law so as to contribute to the protection of people.
Through constitution, imposition of proper “limitations’” on state’s actions of taxation
has been the very mechanism for the protection of taxpayer’s rights. The functioning of
the mechanism is centered on the “rights’ of taxpayers. To further, once the rights,
protected by the constitution, are being infringed by taxation, the constitution could
limit such actions of taxation (namely, to nullify such infringement to rights), and reach

the goal of protecting taxpayer’s rights.



However, two possible corollary questions are to be reconsidered here:

First, whether such limitations—in other words, the approach to simply nullify the
sour ce of infringement—could fulfill the purpose of the protection of the rights of the

taxpayers is in doubt.

Second, even more seriously is thersituation that whether the protection of “rights’

could actually be the protection of “taxpayers™is-dubious. That is, the “object” in

’91

need of protection is not explicit enough wﬁgﬁﬁusing the term “rights”.
;i i 1= |

6. A pragmatic pursuit of times

Turning to the seemingly never-ending tax reforms over the years, discussions over tax
equity continue to rage. Not only does this phenomenon imply the issue of tax equity to
the mass is all the more pressing, but as well the problem still remains unsolved with

tax efficiency as the ultimate resolution.

' There had been restless efforts made in the German literature by either offering more comprehensive
explanations of the concepts of “rights” or more interpretative concepts in replace, such as attaching the
concept of “social obligation”(sozialbindung) to property rights, or the concept of institutional guarantee
(institutionelle guarantie).

6



Hence, another plausible approach might be to try to first look at the constitutionality of
the mechanism before we bury ourselves again into the floods of efficiency-oriented
schemes in tax reformations. The main focus of this paper is how to make revisions or
adaptations to limitation of taxation in the constitution.

An attempted illustration is provided below to show a flow chart of shifting in

argumentations in a string of major key words.



Ilustration 1 String of thoughts

Constitutional limitation on taxation €>

Protection of taxpayer’s rights

Tax system as the main concern

Tax payersas the main concern

Limitation theory
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Tax payers and tax system

Taxpayer’s behavior

Preferences of Tax payers

Justification of tax obligation T

Dialectic logic of tax morality

A concretization of tax normality

Prioritization of Interests
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Rules and Principles




PART | COMMONALITIESIN CHINESE AND WESTERN TAX NORMS
Natura non facit saltum. *
[.  Possibility of Chinese-Western Tax Morality Comparison

In spite of several large-scale interactions throughout history, variations between
Chinese societies and Western nations have resulted in dissimilar directions of
development. It is interesting, nonetheless, that these different directions have led to the
. - ! f=1] . . .
same dilemma waiting the right solutlon."..gl“ he |subject of this paper is an appropriate
example in jurisprudence. When facing énormous, spending on war against another
nation, how a country optimizes profits from its economic system through its financial
policy to cover the expenses relies on the choice of the economic system. However, the

choice of the economic system often creates full impact on the economic life of the

people and thus becomes a key issue in constitutional jurisprudence in modern nations.

Nevertheless, since the standpoints of constitutional jurisprudence and public finance

* Crisis(1918/1996), p.334, Note.6, in full text: ,,Social conditions always contain remnants of the past
and seeds of the future; and it is these seeds that are especially noticeable to the researcher looking back
through the spectacles of a later time. Natura non facit saltum, and it is only by way of abstraction that
one can speak of any condition in the sense of a definitely defined type.
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are not the same after all and the underlying choice of value has to be differentiated.
What is certain is that the same old question of “whether the state exercises market
intervention” has attracted concerns in both the East and the West. This paper focuses
on analysis of two texts— (Discourse on Salt and Iron) and {The Crisis of the Tax

State ) —two major debates on financial and economic policies.
A. (The Crisis of the Tax State) vis-a-vis { Discourse on Salt and Iron )

Undeniably, the two debates [hereinafier Crisi'S and Discourse] in focus all rooted
deeply in their respective backgrounds. Iﬁh}e hope of creating an outlined sketch of

understanding to accentuate the'focus-.of discussion, an introductory as well as an

interpretation of relevant materials is portrayed below.
1. Issuein Crisis— State Capitalism or Free Economy
In 1917, Rudolf A. Goldscheidl, an Austrian finance scholar, while facing the question

of whether the Austrian tax system would be able to pull the country out of its financial

plight after WWI, cast out a gigantic question mark — his conviction that reforming the

" For a recent biographical work, see W. Fritz et al., Rodulf Goldscheid: finanzsoziologie und ethische
sozialwissenschaft, 2007, Berlin.
10



order of public goods would be the right solution. In other words, in the realm of public
finance the theory of public goods must be practiced to the maximum degree to become
the foundation of law and order to protect as well as improve public goods and upgrade

their productivity.'

Goldscheid asserted: * " The natural social result of such a development would be a
Sate which gradually needs to take less and less and yet can give more and more. ;| He
thought, from the view of financial sociology (Finanzsozi ologie), the natural outcome of
social development would be the state a_skjng _for leés and less from and giving more and
more to its people. As a consequgnce, pllanfn:('ng a.perfec_t public economic system would

be essential for the income sources of.thé entire. society. *In other words, the fiscal

system of a tax state could no longer meet the demand of the time.

Schumpeter, however, opposed the above assertion. For him a war-incurred financial
crisis was not the crisis of the tax state. War could not expose the intrinsic, structural
imperfections of the system of the tax state. At the most, it would only show the tax

state was under external impact. It would be spontaneous for a tax state to handle its

! Goldscheid, Rudolf(1925), A Sociological Approach to Problems of Public Finance, in Musgrave,
Richard A. and Alan T. Peacock(ed.)(1958), p.202-213. Extracts from “Staat, 6ffentlicher Haushalt und
Gesellschaft, Wesen und Aufgaben der Finanzwissenschaften vom Standpunkete der Soziologie”,
Handbuch der Finanzwissenschaft, edited bz W. Gerloff and F. Meisel, Vol. 1, Tiibingen 1925, pp.
146-185.

% Goldscheid (1925), p.213.

3 Goldscheid (1925), p.213.
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crisis through taxation. Therefore, Schumpeter, in his effort to defend economic
freedom, advocated that utilizing the tax state system would be enough to cope with the
crisis. On the contrary, if the state intended to plunder the private economic sector for
financial gains, it might damage the market mechanism and slow down economic

progress.

In response to Goldscheid’s assertion, Schumpeter proposed the famous Crisis in the
last year of WWI, 1918. In Crisis, apart from ‘eriticizing the political status quo,
Schumpeter also applied Goldscheid’s methodology, and established his own set of tax

. .0 =<2
state theories from the origin, nature and ";g‘oundarles of the tax state as an attempt to

overcome the difficulties in the so-called.“cfisis Of_ghe tax state” at the time.

The attraction of Crisis is the calm, unwavering attitude exhibited in its handling of

crises which made the study on Schumpeter’s tax state philosophy even more thrilling.
2. Issue in Discourse—State Monopoly or Free Economy

The work Discourse was essentially the arranged and compiled record of a court

12



meeting.' It chiefly contains the debate on the advantages and disadvantages of various
state monopolies promoted during the reign of the Wu Emperor of the Han Dynasty and

on the question of whether these fiscal measures of revenue collection should be kept or

abolished.

One side of the debating parties, Wen Xue(¥d 2%) and Xian Liang(%¥F ) (hereafter

referred to as Literati et al) claiming their identity as public opinions” that the fiscal

policy of the time was vying with private citi;ens for profits and therefore should be

repealed. The opposing side, the eourt (:fﬁgjals 1~ed by Sang Hong-yang (hereinafter

Sang et al) represented state interest,s: ar?{ .:fliet.orted the assertion of Literati et al by
: '8

claiming that state monopoly has’ its own justification paralleling the justification of

agriculture, and shall not be neglected.’

In the debate on Chinese financial and economic policies in Discourse, the Literati
regarded the economic policy the Wu Emperor of the Han Dynasty promoted was

“vying with people for profits” which limited agricultural development. Instead, they

' Some people believe that Huan-kuan was touched by the words of Zhu Zi-bo(4 =~ (f1) of Ru-nan so he
collected the record that had been passed down, arranged the order, polished the language, added some
clauses and produced the version available today. Please refer to History of Thoughts in the East Han and
West Han Dynasties by [Hsu](1979), P.125. For verifications of whether “Discourse on Salt and Iron”
was a fabrication, see [Lai](1996/1998).
2 See Discourse, SLIEES 4 357 |
3 See Discourse, §2.[g¢$@ﬁ%§<#ﬂ: ]
13



advocated, “restraining from trivial gains to cultivate righteousness” and “valuing the
essential part and suppressing the insignificant elements.” In contrast, the court officials
believed Wu Emperor’s policy was not only to reinforce national defense but also to
curtail private businesses from growing out of control and endangering the central
regime. Therefore, they were convinced that the economic measures were in fact

advantageous for private citizens and beneficial to agricultural development.'

Some suggests, on the surface, the Confucian Literati et al seem to have won the debate,
yet in reality the victory of;literati et al ‘was, a result of the convergence of
- . == | . .
Confucianism and Legalism and therefore it should have been a victory of the Legalists
as well.”” However, as we investigate fusther: In-which basic ideas did Confucianism
and the Legalism converge and in which ones did they vary? Whether this can be

associated with issues such as the argument of “big government v. small government” is

already enough for contemporary researchers to ponder upon.

In reality, however, the argument over the policies of price control and even allocation
of salt and iron reappeared itself from the Chin-Han period to the Ming and Ching

Dynasties, but in different forms and to various degrees. These policies were adopted

' [Qia0](2002), Discourse on Salt and Iron, annotation edition, Huaxia Publishing, pp.1-3
? [Tang & Chen](2004), History of Economical Ethics of Ancient China, Renmin Chu Ban She, p.276
14



for the same causes and failed for similar reasons. It was a consistent phenomenon in
Chinese economic history. ' Various Chinese dynasties being similar in scale and
structure, frontier defense was nearly always a heavy burden on state finances; in
consequence, the government was unable to extend its economic power externally and,
being incapable of overcoming its existent economic boundaries, which had to turn
inward and squeeze out all possible civilian resources without mercy, fighting for profits
with the people with it political power.” This feature of state fiscal authority seeking
financial resources internally beganiwith, the _“Discourse on Salt and Iron” and had its

significance in the transformation of'€Conomic social structure.

Y e
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On the other hand, however, Hsu oﬂ:'e.rs an inslightfﬁl comment that “Under imperial
authoritarian rule, intellectuals have the opportunity to reflect political realities only
when they are caught in a contradicting standoff and this is where the true value of
Discourse on Salt and Iron lies.”’ Regardless of the complexity of the conflicts of
interests between both sides of the debate i.e., Literati et al vs. Sang et al., the fact that
this dialogue content reflected the life of the people at the time, which reached the ears

of the emperor, already has its referential value.

' See [Lai] (1996/1998), p.29.
% See [Lai] (1996/1998), p.29.
3 [Hsu] (1979), History of Thoughts in the East Han and West Han Dynasties, p.124
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3. Taxation as Defined in Both Debates —Standpoints of Dissimilar

Foundations of Taxation Ethics

The argument in both debates was concentrated on the relation between the state and
economy. To be specific, both debates were intended to do nothing more than drawing
the line between the state and the people based on their respective historic backgrounds
and cultural contexts in order to secure their p_qsitions and continue with their lives. On

the surface, the two debates ccould not have possibly had any association in the

space-time continuum and therefore can neyer be compared. In reality, however, exactly

because of the absence of intersection between ‘thc;se two debates, identification of the

ethic foundation in the separate development of tax regulations in China and in the West

this paper has initially set to define becomes a possibility.

16



[llustration 2 Schematic for Comparison between the Two Written Works

{Discourse on Salt and Iron}) vis-a-vis {(TheCrisisof the Tax Sate)

1. Sang et al vs. Literati et al

(Should state control monopoly businesses?)

A

A 4

2. Sate Capitalism vs. Sate Socialism
. . (Does the state exercise market intervention systematically?)
(fiscal sociology )

A

\ 4

3. Legalism vs. Confucianism

(an ideological conflict) @ (fiscal sociology )

A

4. Entrepreneur Statevs. Tax State
( choice of value of the state fiscal system)

Q (fiscal constitution)

5. Possibility of legislation on system transformation

A 4

1 and 2: There are commonality and practical benefits in comparison between “Discourse on Salt
and Iron” and “The Crisis of the Tax State”.

1 and 3: The contradicting views in the financial and economic debate in Discourse on Salt and
Iron are explained through the conflict between Legalism and Confucianism.

2 and 4: The standpoint of The Crisis of the Tax State is made conspicuous through Entrepreneur
State and Tax State.

3 and 4: Through the focuses of debates in China and the West, it is made clear that the pivotal
question lies in the choice of value of the fiscal system.

3 and 5: The Legalist and Confucianist theories are adopted as an attempt to explain the type of
market economy in system transformation.

4 and 5: The state fiscal system is used as an attempt to explain the type of market economy in

system transformation.
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B. Possible comparison of Tax Morality— Legitimacy of Tax power as starting

point
1. Taxation and Private Property

In modern state, taxation and private property are like the two sides of a coin. It is even
appropriate to say that the tax system is the means to safeguard private property'. In
other words, the fiscal system of a constitut_ional polity that acknowledges private
property has to be a financial reyenuc _S}{Ister{} (the; system of a tax state) centering on

.. i A ]| =5 }
taxation in order to stay in line with h1$tor1'q§i1 evalution.

2. The Power to Tax as symbol of Modern State Sovereignty

When viewing the functioning of the tax state system from the ruler’s angle, i.e., the
various fiscal measures of a state with the power to tax as the center, the power to tax is
not only the symbol of state authority but also becomes a major approach of the state to
intervene in the life of private citizens and establish different relations with the people.

Simultaneously, the power to tax also becomes the most potential influence on the life

! Refer to [Endo] Taxation and Private Property for the outline. For the relation between constitutional
protection and taxation, see [Lan](2007)
18



of the people.
3. taxpayers-centered idea in the protection of basic rights

The basic rights are the objects of protection of constitution. People, as the subjects of
basic rights, are naturally the focus in terms of constitutional jurisprudence. By the same
principle, in the realm of fiscal constitution, the direction of the core issue therefore has
to be the protection of basic rights focusing on. t_axpayer s.!

In terms of constitution in its modern ,sel;n-.s%.l;l;(');)vever, tax power can easily be regarded
as a violation of people’s basic figﬂts when Is'ee_;king absolute enforcement of their
constitutional protection. In other words, how to restrain tax power with constitutionally
recognized values, so as to ensure the protection of basic rights has always been a
rudimentary question in terms of fiscal constitution in a modern state. However, when
exercising such restraint, we find certain degree of detachment is at the same time

created between regulations and the reality aims to be regulated. Reasons are developed

more explicitly as follows:

' For discussion on taxpayers’ rights, see discussion by [Kitano](1983).
19



1. First of all, a certain contradictory relation arises between state’s tax

power and people’ property right.

Tax imposition on its people' in a modern state is actually a prerequisite for the
people’s freedom to have property and the foundation of private property. Without taxes
financing state’s public services, basic subsistence for people is deprived. When
evaluating the approaches of a state’s power to tax, taxpayers may realize a certain part
of their income becomes out of their disposa_l._ and thus ascribe the blame to taxation.
Such ascription representing taxpayers’ r{lent__?lity ‘is particularly noticeable in modern
society partly because of money beinglftl.lz?r;il.lcipal medium in business transactions.
_ -
Once people are unable to fulﬁll'fthe.iri needs byl' censumption (or usufruct) of property,
they attribute to the loss of their property. And the most influential factor resulting in the
diminishing of property is state’s taxation. Consequently, it is state’s tax power taking
away people’s money that leads to decrease in money and one’s inability to fulfill one’s

needs. In the end, a violation of their freedom or right to fulfill oneself due to one’s

property being taken away from the state is to be perceived.

! The term taxation here refers to a modern nation’s imposition of taxes on the results of the people’s
profitable activities in order to pay for public needs. See §3 Abs.1 of Abgabenordnung (AO) (General Tax
Code of Germany) for concrete legal definition. For Chinese translation, refer to the German General Tax
Code, translated by Chen Min ([fi), Training Institute, Ministry of Finance. For legal discussion on
differences between taxation and state revenues of other nations, see [Fuke] (2006).
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Even more seriously, when their disposable property increases as a result of tax
reduction or exemption or inapplicability of tax imposition in some special situations,
taxpayers may conveniently interpret it as a concession of tax power to the property
right. Thus, in the minds of the people, especially taxpayers, thinking of the decrease in
their disposable property, a contradictory or conflicting mentality engenders against tax

power.

Here, we assume that such psychological facter has.invisibly contributed to tax power
and property right in contradictory positions. Therefore, the research on the emergence

e .
. g - = . . o
of such contradictory relation is necessary in| terms of discussions on the limits of
| o { ¥
| == '

. i '
taxation.

il. Secondly, a gap appears between the will of the ruling agency and the

legitimacy of taxation.

Judging from historical evolution, we found that the development of the concepts of
human rights in the West was the consequence of suppression — an ideology that
gradually took shape after resisting and overthrowing the rulers over and again. In other

words, the formation of the concept of rights was the reaction of the ruled towards the

21



repression from the rulers', and the ruler’s unreasonable taxes were often recognized in

the main source of this repression.

However, when judging from the constitutional legitimacy of people’s obligation to pay
taxes as a result of justification of taxation in modern state (lack of justifiability means
no tax payment), it no longer seems right to call what taxpayers oppose to suppression.
Thus, the constitutional justifiability in limiting the state’s power to tax to ensure the
rights of the people can no longer exist sinc_e_ the inherent “reactionary character” of
rights has lost its theoretical basis. Su‘pseguelztly, I;ow to establish the relation between
the bases of the justifiability of the w111|of%1€ étate, which represents the power to tax,

and the constitutional justifiability of the people’s. tax obligation becomes a theoretical

gap in urgent need of reparation.

This gap, the way this paper sees it, has been the result of the thinking logic under the
influence of western human rights concepts; therefore, the so-called “reparation” calls
for understanding from western thinking approaches in order to have any meaning (or
produce the desired result.) As for whether the views or approaches of this reparation

can be adopted or conform to the sense of value in traditional Chinese societies,

' Some might consider this to be the “right to disobedience.”
22



examination from the angle of “comparative law” may be required.

4. Disparities between Chinese and Western Perspectives—the theoretical

Anschauung and positioning of this paper

The debate in the meeting did not seem to generate any decisive influence on
formulation of government policies. While Schumpeter was appointed the minister of
finance soon after the release of Crisis and had the opportunity to pursue his ideal, the
fiscal plans he proposed, howeyer, did not wi;n _\ma}ority support and fell apart within a
very short time.' The following deYel%%rﬁent of Discourse was not any better.
. -
Furthermore, although the salt and ir.oin meetingl concluded with adoption of Literati et
al’s views® and Sang Hong-yang was executed for his involvement in an unsuccessful
coup in the following year, Huo Guang(&>%), who took over power after Sang,

followed most of Sang’s financial policies. The policies did not die because of Sang’s

decease and Huo never adopted LITERATI ET AL’s opinions.

»  Theoretical intention of the paper—adaptation and revision

' For summaries of related discussion, see Swedberg, R. in: Schumpeter (1945), Capitalism, Socialism,
and Democracy, 4th ed.
% In July 81 BC, the emperor released a decree to abolish the alcohol monopoly by the state and iron
control south of the Great Wall. See compilation by [Wang Ning](1993), p.12.
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The above shows that a theory may seem viable or is indeed applicable in reality, but in
the end it might still be brushed aside. A theory may be established to solve practical
problems, still whether it is implemented or how well it is executed should not be the

basis for judging its quality. '

Basically, we believe whether a theory is feasible has nothing to do whether the theory

is complete. Whether a theory cani'be appli_ed m practice often requires appropriate

transformation to adapt it to the;specific tlme an d‘placqz, whereas whether its structure

is complete, depending on the compl;lc;%ég .of the theory and continuous logical
_ |3 ||

verification to locate unreasonable parts afid revise them, does not necessarily touch

upon practical questions such as viability.

»  Positioning of the Paper — “Revision of Theory” as the Primary Objective and

“Adaptation of Theory” as the Secondary Objective

! Here this paper intends to bring in the comparison between the basic arguments of teleology and
deontology from the Ethics. For comparison between several other groups of similar concepts, a few ideas
related to the exposition of this paper are also listed: the “efficiency” and “fairness” from economics, the
“should do” and “should profit” principles of taxation from public finance, the principle of proportionality
and principle of equality from tax law, the concept of freedom and the concept of equality in human rights,
etc. Concrete arguments will be elaborated further on in this paper.

* Certainly, whether a theory is accepted by others or not, as long as it cannot be adapted through
transformation fro feasibility, there is no point in citing that theory. This explanation is related to
description of adoption of Western legal systems further on in this paper.
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In positioning, this paper first acknowledges the necessity of distinguishing theory and
practice in study and then places the emphasis on descriptive and attempted
establishment of a theory. The practical aspects may be subject to the possible revision

in the future.

C. Concrete Benchmark Comparison — the System-and-People Relation

1. Constitutional Choice of value(\Wertenscheidung) in Economic

System(Wirtschaftsverfassung)

s

Chinese and Westerners may vary 'sigliqiﬁcantly Iir'l_Jpa.ckgrounds, but in tax law the core
focus of both sides cannot deny the existence of the relations between state and people.
In other words, a state is all the more influential to contents of people’s rights and
obligations through various forms of authority. When facing unreasonable and
unbearable tax burden, people in the West react by resorting to human rights, whereas in
traditional China, people tend to develop passive yet tolerant life philosophies and
seldom express distrust towards the system (or monarchy) unless they are pushed to the

edge’.

1 Such distrust seems to correspond to the emphasis in the public choice theory in public finance that
stresses on individuals’ tendency to hide their preferences in the public domain. If so, building a benign
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2. “Man within the institution” and “Man within the society” according to the

Constitution

To move on further, constitutional choice of value in an economic system, be it a tax
state (Seuerstaat) or an enterpreneurial state (Eigentuemerstaat), relies on people’s
confidence in the system for justification, in other words, the system and the people
have to be connected. The approach. the pgople manifest their willingness (their

confidence in the system) inyolyes different thinkifig patterns (the people-society

_—
e
a

relation) in accordance With. Variat!ioﬁs? 1n .social. structure. In other words,
constitutional recognition of a"épgéific syste'm_:js.associated with the question of
whether the “people within the society” are willing to and know how to adapt
themselves to become “ people within the system.” This question also applies when
considering the necessity of adopting western experiences in rule of law into traditional
Chinese philosophy and its feasibility (the same as the adaptation of theory mentioned

earlier.) '

D. Re-examination of Limits of Taxation

system could be significantly constructive for human rights protection in tradition-bound China.
1 Concerning adoption of western legal systems, the Japan has some experience to offer for reference
and there is a lot of literature available, such as Fukushima Masao, Tanaka Shigeaki, etc.
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Firstly, this paper intends to begin with the limits of violation of people’s rights from the

“power to tax” (hereafter referred to as the ‘limit theory”).
1. Revision and Adaptation of Limit Theory

Tax State has its limits and these limits are symbiotic with the fate of capitalism and

disappear with the downfall of capitalism,' Ho.yvever, in modern countries and societies

the theory of tax state not only faces whettler ‘th ﬁ;cal constitution is in line in structure

with their intrinsic problems but is al%o.%ﬁ%r.onted with how these limits should be
_ '3 |

adapted in response to the needs of a.soGiety 1 the: modern age’ so that they can

truthfully depict the image of modern taxpayers’.

In other words, for a modern state to revise as well as to adapt the theory of tax state and
its limits so as to conform to taxation and humanity standards in a modern age is the
very mission of the idea of tax state. To elaborate on this mission by constitutional

justifiability of the taxation limits and targeting at the “revision” and “adaptation” of the

' See Schumpeter(1918), Isensee(1977), Gee(1989,1990/1997)
% See Musgrave(1982), Seidl(1991).
3 See [Lin](2007)
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limit theory is the main axle of discussion. '

Under the framework of this paper, the contents of revision and adaptation of the tax

state limits chiefly include three parts:

® Adoption of advanced tax law philosophies and systems;
® Harmonization of Chinese and Western taxation ethic philosophies;

® Significance of system transformation in.tax law legislation

The following are outlined descriptions.
: i

2. Reception of ideas and systems in legally-advanced countries

Under the mainstream influence from the West, the development of legal system in East
Asia including that of Chinese societies appears to be ones that are comparably less

advanced than western societies.” Due to the Sui generis character of reception, the

" The so-called “revision” and “adaptation” are used to emphasize the distinction between temporary
restriction or expansion measures (the latter) applied to the theory itself for deepening (the former) and
pursuit of feasibility of the theory. However, it should be clarified here that such distinction has to be
from the standpoint of recognition of independence of disciplines for it to have any practical benefit in
development and discussion. In other words, even the concept of “theory” may have different definitions
in various disciplines. In this paper it is only applied briefly in the fields of jurisprudence, public finance
(or in fact just tax jurisprudence.) To put in simple words, each discipline has its own models.

* See [Huang], [Fuke].
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receiving part has to deal with the localization of the received foreign systems'.

Furthermore, in the realm of tax jurisprudence, the reception of tax state theory, even in
Western nations where it has originated and is deeply rooted”, still has to be reexamined
to determine if it is in line with the times. More precisely, notice that modern taxation is
symbiotic with capitalism®, countries with “advanced” legal systems must determine the
relation between capitalism and taxation in their respective political, economic, social
and cultural contexts (or to what extent capi_talism has its influence on their using
taxation as the state’s ruling instrum_cnt? 50 t\hatx they can make adaptations of the

received limitations of tax state.*

The issue of localization is a question of “revision of theory” is different from the
notion of “adaptation of theory” which deals with applicability of theory per se.

However, a comparison of Crisis and Discourse,—whether and how the tax state theory
capable of being a reference in the Chinese world—may appear, at first glance, to be a
question of “revision of theory”. But in effect it may as well be taken as “adaptation of

theory”.

See [Yeh]

See J. Backhaus (2005), N. Sasaki (2005).

See Schumpeter (1945).

China may have to face the same question in its transformation of socialistic market economy system.
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3. Harmonizing Tax Moralities between East and West — from Internalization

of Values to Internalization of L egal System

In actuality, the idea of tax state has been recognized in many constitutional contexts.'.
Today, considerations should not only be on the justifiability of the tax state theory. they
should also be made to determine how to “internalize” a set of values that exists
prevalently in nations with an adyanced legal._ system in order to make it a part of a
nation’s own legal system to perfect__th? legal s;fstem. However, from the angle of
jurisprudence, conflicts can be found ,eI\f/e.r—%ﬁére betw_een the values of the law of the
: BN L
adopting nation and those of the édop‘éea nationsl 1 the process of this “internalization.”

This is an issue that makes the need of an original (or intrinsic) fiscal constitution stand

out even more.

4. Tax Regulations in Transformation— Reassessing Limits of Taxation in

Constitution

Limits of taxation signify the relations between the state and individuals. In

! Precise stipulations can be seen in Magna Carta and the Bill of Rights of the UK, the Declaration of the
Rights of Man and of the Citizen of France, and the Bill of Rights of the US.
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constitutional jurisprudence, limits of taxation are the product of a specific
constitutional sense of value. Determining observation of taxpayers from the
constitutional fundamental values is after all a matter of defining the relationship
between taxpayers and the tax state (or the taxation system,) as well as a matter of the
interrelation between the state and society in tax jurisprudence. This relationship is not
merely an external presentation of drawing the line between the power to tax and private
property. It is also an approach to investigate the two major elements of the “judgment
of social values that have an effect on the subj_e_ctive preferences of taxpayers’ behavior”
(people in the society) and the “ﬁscal___fr?me}ygrk‘ that has influence on the choice of

value of taxpayers’ behavior.”

The two interpretations of the limit theory mentioned above also carry different
meanings in theory. The first meaning (division between the power to tax and private
property) is a question of level in “revision of theory,” whereas the second meaning
(definition of the relationship between taxpayers and the tax state) has its significance in
“adaptation of theory.” Nevertheless, investigation of regulations in socialistic market

economy systems has both the abovementioned meanings in tax jurisprudence.

Il. Constitutional Limits of Taxation — Elimination of Contradiction between the

31



Power to Tax and the Property Right

Only in state capitalism can progress be obtained; it fundamentally alters the public

revenue structure and affects the economic system of the nation.
R. Goldscheid, A Sociological Approach to Problems of Public Finance”

The best isto allow the people to find their own directions, then to guide them with

interests, then to educate them with.morality, and thento restrict them with authority.

Y e

] \

The worst isto compete with the people!

=
"

Shi Ji Huozhi Liezhuan™
A. From Limits in Public Finance to Limits in Constitution

In the state-people relation in tax law, from the angle of distribution of tax burden in
public finance, the concern of the former, unfortunately, is the choice of distribution of
its financial burden between tax imposition and fee charging in various forms (choice of

imposition approaches). For the latter, on the contrary, the concern is the likely changes

* translated from German by Elizabeth Henderson, in: R. A. Musgrave et al.(ed.), Classics in the Theory

of Public Finance, St. Martin’s Press, 1994, p.209.

** original texts: “%‘}?{[ﬂﬂ/ CEVFRY  HOVESERD - ﬁ’%@?ﬁ;{/ =2 ?{‘;;"?;[/97”[51lr%[ ETEI{E]
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in their lives once tax imposition is conducted (evaluation of results of approaches
chosen). From the angle of tax jurisprudence, however, the former involves
constitutional justifiability of taxation (such as the agreement from the taxpayer and
how the agreement is expressed,) whereas the concern of constitutional jurisprudence
for the latter is protection of the fundamental rights (such as balance with other basic

constitutional values.)

On the other hand, if the state intends to obtain financial resources through measures

outside taxation, it requires: constitutionally tenable enough reasons to replace the

'

4

justifiability of taxation. Yet even so, if tﬁg‘éfate violates the fundamental rights when

exercising such measures, it may still bé.regarded as unconstitutional.

The former of the two aforementioned aspects (the standpoint of the state) is
consideration of taxation from the angle of “Cameralism” (Kameralismus) while the
latter (the standpoint of the people) leans toward the view of protecting the rights of
taxpayers common among modern constitutional nations. The different footings
naturally lead to dissimilar considerations of interests. Once contradiction arises
between the interests of two sides, conflicts are unavoidable. The focus of concern of

this paper is how to enable one side to win in the conflict of interest through a
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reasonable competitive mechanism.'In fiscal constitution, such a reasonable competitive
mechanism shall call for constitutional interpretation and judicial review by the judicial

department.
B. Amplifying Contradiction

1. “Restoration” of the Contradictory “Situation” between the Power to
Tax and Property Right
The relation between the power totax an(ffr:c;tection of property right has always been
- i T \ .
a core issue in constitutional and tax’ jurisprudence, ’Constitutional interpretation and
review of constitutional violation in relation to taxation are also often focused on how to
keep the power to tax in rein to prevent violation of the fundamental rights, in other

words, putting limits (Grenzen) on the power to tax for protection of the fundamental

rights, especially the property right.

Constitutional restriction on the power to tax may be able to reduce intervention in

! The two above-mentioned attempts to “interpret the state-people relation,” judging from the historic
angle or the development and evolvement process of taxation ethics, have reflected two important
historio-raphical views: the history of taxation and the influence of taxation. When applied in this paper,
the former refers to how taxation has become a form of practice of public authority by the state (taxation
—> state) [history of taxation] while the latter stresses on how the state influences its people through
taxation (state = taxation = people) [influence of taxation.]

* [Gee](1997), relevant stipulations in Japanese law, see [Nagajima et al](1996).
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people’s lives from public authority, but this is only passive prohibition (formal rule of
law) and does not cover the content of practical protection of each taxpayer’s
fundamental rights. It carries the connotation that this protection lacks positive meaning
(substantial rule of law). As a consequence, the scope of application of the power to
tax not only should be observed from the angle of practice of authority but should also
be judged from the angle of the object of this authority, so that a better understanding

can be obtained.

In fact, the said angle of the objectof this authority<has the function of elevating the

'
e

abstraction level. The definition of this T.i?n-ﬁ 1 not simply a constitutional or even

jurisprudential question. Besides' be.iljlé a ﬁ,lndlelm;en;[al question in fiscal constitution
(Finanzverfassung), discussion on this question is also valued in the fields of economics,
public finance, sociology, etc.' In other words, to really understand the core of the
question, instead of resorting to integrated interdisciplinary studies”, direct examination
of the nature of the question to impart it with a modern meaning through its historical

context’ (such as the evolvement of the relation between the power to tax and the

! Investigations in financial economics include studies by such as Seidl, Shionoya, Musgrave, etc.;
explorations in sociology include Swedberg, O’Connor(1973), Bell(1974), Block(1981), etc. Related
literature from Taiwan includes those by Chang Tse-yao, Huang Shi-hisn, Wu Ting-feng, etc.

% There are political economy, financial economics (Finanzsoziologie), economic sociology, etc. This
paper focuses more on Finanzsoziologie; for more information, see Musgrave(1980), McLure(2005),
[Yamashita], [Ohata], [Naohiko], etc.

* To this paper, the so-called modern meanings, such as the justifiability of this limit, whether it still
exists, whether the limit theory still has its function in review of constitutional violation from taxation,
and the applicability of this theory in Chinese societies (possibility of theory adoption), etc., are all
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people) and development of the choice of value in a more fundamental fashion (such as
whether the state should intervene in private economic domains) would be a better
approach. In other words, this is an attempt to restore the original appearance of the

view of the “give” and “take” of this authority from historical development.

2. Historical context of current issue — Changes in justification of tax power

First of all, the historical context should be included in the realm of the history and

philosophy of taxation.

The question of how people’s prépeﬁgf rights cétr'l_;g:ol.)e with the state’s power to tax is
actually a continuation' of the question of how state’s power to tax was originally
justified through “consent of people.” > Therefore, it seems that to investigate the limit
of the power to tax even in the constitutional level, one cannot avoid but to reconsider

the question of state’s intervention in society.

worthy of investigation.
' On the agreement for the power to tax from the people (bourgeois class), Schumpeter (1918) once used
letters of indemnity (Schadlosbriefe) and analyzed, “when the bourgeoisie admits... such as the
Greco-Turkish War is not a private concern of the seigneur but a “common exigency” (gemeine Not), state
affairs thus gained identification from the people. Such state affairs imply a private domain is therefore
created and become the requisite of distinction as opposed to the public domain. Out of “common
exigencies” a state is born” —see Kimura (1983/2006), p.24.
* The so-called agreement should mean the people are willing (or make the decision) to give a part of
their property for necessary public expenditure, the necessity of which perhaps can be traced back to the
Aristotle’s view of “cohabitation.” In addition, for the idea of “social contract “derived from agreement,
see the different interpretations of “state of nature” from Locke and Hobbes.
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Despite the acceptance of the Sozialstaat concept, the notion that state is obliged to look
after its people', the concept also leads to the legitimacy for expansion of state. In other
words, while the constitution recognizes tax state system, how the state employs its
means to acquire financial resources with minimal violation of basic rights

(Grundrechte) and realize its protection naturally becomes an issue.”

Therefore, definition of the constitutional limits of the power to tax in a modern state,
beside facing the old questionyof#*state intervention’ in society” again, also has to

= R . .
respond to the doubt of “how thesstate intervene in the society.” The former implies

“positioning of the state” while the latter.is@ guestion of the role the state to play.
1. Functionalism in taxation: from revenue-oriented to policy-oriented taxation
The original function of taxation had only the purpose of financial revenue

(Fiskalzweck). Tax imposition also carries the purpose of control and guidance

(Lenkungsaweck) today due to expansion of the function of a modern state. In order to

! This is the equivalent of the welfare concept in the West when practiced to a certain degree.

* In fact, discussion on this question in public finance (discussion on the principle of taxation fairness)
has evolved into how to minimize the people’s sacrifice under taxation. For details, see Musgrave, A Brief
History of Fiscal Doctrine, in: A. J. Auerbach and M. Feldstein(eds.)(1985), Handbook of Public
Economics, North Holland, vol. 1, pp.1-59. This paper believes, this principle of the lease sacrifice, when
looking at the degree of limitation on the fundamental rights as a matter of quantity, it seems more likely
to reflect the “human” element in the system.
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achieve specific missions, the state offers a certain degree of tax incentives to people
who choose to accept state guidance. The reason is, in constitution, achieving these

missions is more justifiable than distribution of tax burden.'

i1. Advance in social policy-oriented taxation: from primary to secondary

purpose

When observing German tax law that has deep.influence on the development of the tax
law in Taiwan, the significancejof/the role that soeial thought (or Sozialstaastprinzip)
has played is obvious. Other thanythat thJ"ef::él;)Iovementioned functions of taxation can
already be distinguished, at the same. times the relation between the fiscal purpose (the
primary purpose) and policy purpose (the secondary purpose) has already turned from

the “finance first, policy next” relation to the completely opposite “policy first, finance

next” relation. °

In other words, viewing the significance of taxation to a nation simply as the major

source of financial revenue may be somewhat inadequate and supplementary

1 In the taxation functions of a social state (Sozialstaat), the purpose of control and guidance might even
be the primary function and the purpose of fiscal revenue is only secondary. For related discussion, see
Gee(2005b), from p.105 onward, especially p.109.
* This development has been verified in German tax constitution practices. See Gee (2005a) for the
Chinese version.
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justification in other aspects is required.! To speak simply, it is still a matter of
constitutional justifiability of taxation. When thinking back, the emergence of this
function was after all a prerequisite for expansion of state functions.” This goes to show
that the expansion of taxation functions has once again proved the assertion of “the state
reversely enriches the content of taxation.” Thus, to understand the development of

taxation, we have to observe the modes of development of modern nations.

C. Attempts on elimination of the Contradictory Relation

1. Insufficiency of Conception@f‘;f; ;Il?ight
’ I - |

i 1
Rises in war expenses were the chief cause of financial difficulties of fiefdoms in the
feudalistic economic system in the 14™ and 15™ centuries. It happened again in Austria
in the 20" century. Under the similar situation, in the Han Dynasty the Emperor Wu

commanded top court officials, Sang Hong-yang et al., to do everything they could to

raise funds for his conquering ambition. The term of “ruler” does have its certain degree

' Schumpeter (1918) also believed, the significance of taxation could no longer cover the concept of the
state entirely. On the contrary, the concept of taxation grew more complete from the development of the
concept of the state. See the Japanese translation for details, p.35.
* This social function of taxation, especially in Germany, may have been under the influence of German
public finance at the time. The “State socialism” (Staatssozialismus) on expansion of state functions by A
Wagner (1835-1917) was the most well known; Hanato Ryuuzou( ! 158) (1952), Theory of Public
finance, p.101 onward.
3 Schumpeter’s idea about the taxation-state relation, see Schumpeter (1918/1996), p.344; Schumpeter
(1918), S.344.
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of commonality in both China and the rest of the world throughout history.

In reality, when observing closely, the economic systems of China and Western Europe
seem to have been the same.' Yet when considering from the cause and effect level, it is
difficult to not blame the financial plight of a state (or kingdom or dynasty) on the
leader’s inappropriate fiscal policy. Again from the debate in {Discourse on Salt and
Iron) we cannot help but question if it was possible to prevent financial difficulties
from happening by restricting the will or beha_v._ior of the leader. Whether this restriction
of the leader’s will or behavior still bel_Qn%s to; the ;lomain of jurisprudence also requires

explanation.

However, this paper believes, despite the inescapable domination of state power, how to
make taxpayers to still be able to enjoy “minimum life protection” ° and avoid
excessive violation from taxation, compared to the aforementioned, will have more

practical benefits in jurisprudential examination. As a matter of fact, in an economic

system where private interests provide the driving force, it is really hard to imagine a

' [Ho] (2005) even thought from the development process in the China before the Emperor Wu of the
Han Dynasty and the Western Europe since the Middle Ages the pattern of human economic progress can
be deduced, meaning in both cases the development process went from “feudal society = mercantilism
- temporary = mercantilism capitalism.” See [Ho] (Vol.I), Linking Publishing(?ﬁ%ﬁz";ﬁ), pp.3-4.

* This means the state function of providing the condition for living “without necessary worries.” See
later elaboration on “Rights Protection Centered on Taxpayers — Minimum Protection for Living without
Unnecessary Worries”
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public obligation that is not only beyond the burden an individual is willing to take. but

also endangering to the basic living of the individual, vet being highly justified at the

same time. The paradox is, as it is difficult to be sure of the limit of this burden, the

state, in its pursuit of sufficient financial resources, has no choice but turns and

endeavors in stressing the justifiability of “taxation” and the justification in the “tax

obligation.”

2. Time for applicationiof moral perspective — “Subsidiary Principle” as
vehicle '
=

To continue, “the constitutional 'fl'im.ilis of taxaltiop”. actually are the response to the
default value of the proportion of “fundamental values of people” and “people’s
obligations for social solidarity” in the constitution. Nevertheless, this defaulting often
has to be adjusted in line with changes through time and evolvement of human rights
concepts. Using the experience of Germany as an example, as a result of the progress
from' a liberal state of rule of law to a social state of rule of law, the responsibility of
the state was no longer limited to the missions of a night watchman state but also

included the function of looking after the people. The move from a formal rule-of-law

" For related discussion and response of taxation principles when facing such transformation, see [Fuke]
(1999), Nagoyadaigakuhouseironsyu, No.177.
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state to a substantial rule-of-law state enabled the liberal-rights-centered fiscal
constitutional perspective to gain wider support' — that is, the establishment of the
minimal survival standard and the upper limit of the halving principle in overall tax

burden in the constitution.’

Here we emphasize the response of the principle of subsidiary (Subsidiaritdtprinzip) of a
state. When discussing this principle, it should not be forgotten that this principle has
the social function of the protection of, freedom and has to be evaluated from the
function-accordability and effectiveness 1n th? pro;:ess of social development. The acts
of state cannot force intervention b}f/ g?lﬁg public purposes as an excuse. The
. |’ |
applicability of the principle of bfopgﬁionalit}; has .to be taken into account and the
state can intervene only when the society isincapable of achieving on its own”. Still,

in light of the coming of era of social state of rule of law, social demands to the state

increase by the day and public affairs grow in complexity. Under inevitable expansion

! See [Taniguchi] (2007), zeihouniokerujiyutobyodo, Tax Jurisprudence 546, PP.210-211. For discussion
on the halving principle, refer to Okuya, kazeinofutanntojyogen, Tax Jurisprudence 558, pp.23-42.

2 SeeP. Kirchhof, Besteuerung im Verfassungsstaat, 2000, S. 31f.

3 [Gee], the dualism of state and society and its constitutional significance, in Gee, State Theory and State
Law, 1997, pp.38-39. According to Gee, there are two meanings for the state: first, the state has the
obligation to prevent the abuse and monopoly of authority in the social system (such as monopoly and
oligopoly) and to maintain neutrality against social forces (such as prohibition of discrimination and
power abuse, and administrative neutrality) to ensure economic, cultural, political and art bodies to
exercise their functions; secondly, the state should practice self-control when intervening complex social
organization systems, and refrain from damaging their original stability, such as taking precautions when
applying control measures to market prices. The self-control of the state is a prerequisite for individual
and social freedom; stepping over the line shall lead to deprivation of individual and social freedom
(Rupp, Die Unterscheidung von Staat und Gesellschaft, in HBASR, Bd.I 1987, §28, Rn. 52, quoted from

Gee, supra text, p.39, note 81.)
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of state duties, the subsidiary character of the state not only should not turn toward
active intervention in private affairs as a result, but also should, as intersections of state
and private affairs increases, heighten the alert to prevent ensuing possibilities of new
forms of abuse of public authority and perform constant introspective review according
to the principle of proportionality. Only so, would the subsidiary character of the state
have more positive meanings. What’s more, we even tend to believe that the principle of
subsidiary shall be equipped with the function of values-complementing in the
constitutional level, and helps to search altern_a_tive grounds for normality on condition
that the conceptions of “rights” no __1013ger3 s_ervés to embrace the morality to be

Y e

protected.

=
| -

|.I?..- =
D. Moral Foundation of Tax Obligation

In this section, we tend to replace the taxpayer’s rights with taxpayer’s obligations to the

state as the justification for taxation.

1. from a societal individual to an individualistic society —Community

and Individual
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This is related to an individual’s tendency to hide personal financial preferences in the
public domain from the perspective of the public choice theory. However, this type of
methodology of individualistic thinking manifested in the so-called “individualism in
methodology” faces difficulties in theoretical transplant when adopted to be the fiscal
system under a constitutional framework, as it involves different modes of
comprehension — i.e., “from an individual standpoint” and “from a community

standpoints.”

The former (out of the individual perspective) makes the “individual” the subject of

action and all considerations are focused Sg‘fhe interests of the individual. In contrast,
the latter, (out of the community. perspective) makes the entire community as the object
of observation. The so-called “community” in this paper refers to the aggregation of

multiple individuals where the interrelation between individuals is valued.

Nevertheless, since legal regulation (using tax law as the center) is targeted at the
individual (the taxpayer) as the subject of regulation; therefore, the abovementioned
“individual” and “community” standpoints, when applied in jurisprudential study,

might as well be regarded as “subjective’” and “ objective’” considerations. In other
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words, they are the self-centered “individual view” and the “social view” ' developed
through the individual’s surrounding environment and the individual’s external behavior

to assess the world of values in the mind of the individual.
2. Authority perspective and Obligation per spective

The influence of Chinese traditional thinking on “human behavior” is mainly applied
through teaching and transforming:/In_other _\yords, from the angle of “subjection to
authority”, as compared with;growth ?f t}lq rights .consciousness, is actually the
thinking from the angle of “mmptlgabf obligations.” Subsequently, how to
. |'a> || Y&
legitimize the justification of the bbli.gia.tions im;l‘)ar::[ed on “people in the society” by the
system becomes the factor that pushes the people in a traditional Chinese society to
develop the inclination to convince themselves or force themselves to internalize this
value’ and make it easier for themselves to accept obligations as the “people in the
system.” In short, the question of the justifiability of the power to tax is actually the

question of legitimizing people’s obligations in the system, and this question of

legitimization has to involve the ethic foundation of taxation.

' Here this paper believes the difference between the two can even be explained by using the example of
learning the same knowledge in different languages, In short, when learning a concept in one’s native
language and in a foreign language, the methodologies are not the same.
* This is in particular referred to the “sense of order” in Confucian ethics; perhaps, from the angle of
foreign literature, it is the inclination toward “peace.”
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3. Moral Foundation of Tax Regulations — Justification for Tax Obligation

When the “people in the society” have to be “people in the system” at the same time,
conflicts between the obligations of both are bound to occur. If the purpose of the
system is to resolve problems common to the people in the society, there should be no
conflicts between the “social obligations” and the ‘“system obligations.” Quite the
contrary, they should correspond to each other_;._in other words, the ethic foundations (or

values) of both should be consistent; or even equal.

s

However, when these obligations becomié substantial legal regulations and again
become the concrete obligations of each individual, between individuals’ obligations

and the fundamental ethic there often arises the seemingly conflicting relation
4.  Summary

The salt and iron meeting may be defined as a political incident in history in order to
discuss the “political morality” issue. Yet from the angle of tax ethics, the dialog in

Discourse reveals the dialectic on the justification of the tax obligation. Yet, we believe
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the difficulty in this dialectic is related to the entanglement of moral and legal

conceptions in Chinese tradition.'

What needs reiteration here is when confliction arises between the justifiability of tax
imposition by the state and the justification of people’s right to private property,
constitutional limits of power to tax provide a very strong excuse for limiting the state’s
tax authority, meaning the limit theory provides an effective solution to eliminate the
“source of violation” of taxpayers’ property = negating the effect of the said act of

taxation by the state.

Yet what this paper intends to clérify iis, in tax fe’gplétions, right and obligation are not
necessarily the two sides of the same thing. Right is but the external appearance of
obligation, a way of expressing obligation. The core issue in tax jurisprudence that
needs to be addressed promptly remains a question of obligation (that is, distribution of

tax burden through tax imposition,) not a question of right.

Discourse enables us to jump out of the physiognomical thinking brought by the limit

theory under the Western framework and touch upon the tax-paying obligation itself

' See Noboru(1967, 1968), Makoto(1978)
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directly.

In addition, in a Chinese society where part of its legal system has been adopted from
the West, there is also the question of whether the adoption is complete. Whether the
formal contradictory relation between the power to tax and the property right should be
defined as a question to be clarified with constitutional limits of taxation or a question
of discrepancy between tradition and adoption, is a prerequisite question that ought to

be clarified in order to keep up with-the new era.
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[11. Choice of Values in Fiscal Constitution — In Search of Intrinsity in Tax Normality
The Constitution is our responses to the challenges of different eras.
Gee, Tax Avoidance and Legal Methodology 1993"

Like other disciplines, there constantly exist in jurisprudence several fundamental key
questions worthy of continuous investigation..How to observe from different angles to
impart in these questions meaningsin line with new -etas is above all fascinating. It is
. o == .
the same with tax jurisprudence. Aside fro‘i%l the fact that the concept of “taxation” was
originally the result of the intersection of various disciplines and there are therefore all
kinds of cut-in points, it is also closely related to the life of people because of its use as
a ruling instrument in historical development. This paper is unable to cover all aspects

but hopes to extend from studies on certain basic issues in jurisprudence to comprehend

and interpret them from a modern view.

How a Chinese society, having been dominated by Confucian traditions for such a long

period of time, has been able to interact with the transformation glorified under the

" Gee (1993/2006,) = Original texts: “i% ¥ » 7y} E\JJ? e FrELpY[plEs -
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reform and opening up policy in recent years is significantly different from what
happened in the West. But even so, on the fundamental question of “whether the state
exercises market intervention” in a constitutional system, the historical experience in the
West still has its referential value. This paper, setting its focus through the contrast
between two written works and analyzing the constitutional meaning of the system
through the debates in the “Discourse on Salt and Iron” and “The Crisis of the Tax
State”, reaches the conclusion that, as a system of state capitalism transforms into one
with policies oriented toward market socialism, the transformation has to meet certain

constitutional requirements in orderto avoid or buffer-unnecessary crises.

s

Finally, to borrow Rawls’ maximin c.oincept1 — ‘Ehe;;ju.stiﬁability of any financial reform
relies on whether the reform is to the advantage of the least fortunate in the society - the
constitutional predicament a socialistic market economy system will face will probably
be how to prevent or ease the alerting “prediction’ from the “tax state limits” through
rule-of-law construction. The solidity of such construction lies in an enforceable
“system of obligations of equal burdens” that will work only through precise stipulation
in each and every regulation. In the realm of fiscal constitution, only when the basic

taxation ethics of the ability-to-pay principle are realized in every tax regulation, will it

' Rawls, J., A Theory of Justice, Cambridge, 1971.
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be possible to ensure constitutional equality in taxation.

Under the premise that legal construction has to come after economic development, the

problems the entire Chinese society faces today are no longer how to stimulate

economic growth, but how to ensure economic achievements and sustain economic

activities through the construction of legal system. Most importantly, mentality-wise,

we have to stay calm to figure out a way to harmonize the contradictions between

Chinese and Western cultures.
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PART || LIMITATIONS ON TAXATION IN CONSTITUTION

—focusing on the relation between tax obligation and tax morality

[11f one wishes to settle with this devil, one must not take to flight before him as so many
like to do nowadays. First of all, one has to see the devil's ways to the end in order to

realize his power and his limitations.

Max Weber, Science as a Vocation, 1919

Indeed, tax obligations reflexive of taxpayrg;.é Values'Which varies with time and space,

however, through interactions with alien.taxssystems might be adopted for reasons of
“modernization”. Despite the fact that whether such application is either necessary or its
grounds being justified or not, the possibility of communication between the two sets of

values is to be reassured as a prerequisite.

1. Mission of Modern Constitutional State—construction in public finance

* The first part of the excerpt : “I personally by my very work answer in the affirmative, and I also do so
from precisely the standpoint that hates intellectualism as the worst devil, as youth does today, or usually
only fancies it does. In that case the word holds for these youths: 'Mind you, the devil is old; grow old to
understand him.' This does not mean age in the sense of the birth certificate. It means that (...)”
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Tax regulations are targeted at economic affairs, yet the purpose is to sustain the
possibility of economic life. The former expresses the necessity of independence of tax
law, whereas the latter explains the special considerations in tax legislation that are
different from other laws. 'However, in common recognition, a rather noticeable degree
of detachment is often found between the purpose and the target of tax regulations’.
Such detachment may be attributed to neglect in tax jurisprudence in constitutional
jurisprudence’, or the contradiction between the regulations (things that should be done)
and existing social laws (the phenomena)’.- How to resolve this contradiction — a
haunting phantom hiding amidst the __m}:riac} of ~tax clauses and related explanatory
paragraphs, interfering the judgmentlf ;)%}adicial and executive department, and
. | a8 |}

obscuring the focus of concern of legislative,and executive departments — has become

an urgent mission of fiscal constitutions today.
. Tax Stateasa choice of valuein Constitution

In order to understand “limitation of taxation”, the concept of “tax state” re-constructed

by the Austrian economist Schumpeter and thus from which limitation of taxation is

! See [Gee] (2005, 2008) for Chinese reference for discussion on independence of tax law.

* Here the standpoint of this paper is with the corresponding relation between the purpose and the target
of regulations.

3 What Isensee referred to as “financial blindness” — Gee (1997) for details.

* Matsuzawa called it “kairi”(:*§%) — see [Matsuzawa](1994), pp.23-24.
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originated should be examined first.
A. Inferences from theories of tax state

The concept of “Tax State” (Seuerstaat) can be originated from the thinking of public
finance (Finanzwissenschaft)', maintaining that the revenue of a state should rely upon
taxes” in principle. Once tax state been decided as the fiscal system in the state, the
mechanism of which should not be overlooke_d_. That is to say, when the state exercises

its competence of levying taxesy it/should meanwhile take into account the nature and

o || === . o
limitations of the tax state; otherwise the System of “tax state” would fail to maintain
. .i O ||

itself and crumbles in the end. '

B. The constitutional significance of the tax state theory
This limitation of tax state also implies that human rights are protected by the

Constitution. That is, this limitation holds that tax systems coexists with private

economy and the abuse of tax power not alone results in the infringement of the rights

' Here refers to the debate appeared in the text of Crisis. More details, see Part I of this paper.

* The terminology “tax” here refers to its meaning in modern sense, which embodies its legitimacy with
the concession of the people [the estate]. Schumpeter (1918/1996), p.339-340, for the ancient functions of
taxes, please see note 1 at p.337.
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of people (such as right to life, right to work and right over property), but the
willingness of people realizing themselves by engaging into economic activities could

also be constrained, and thus possibly endangers the system of private property.

C. Between tax power and protection of property right—Ilimitations on state’s

power to tax

The relationship between tax power and the protection of property right has long been

the core issue in the field jof/constitutional “law, and tax law. Constitutional

. . N O W) .

interpretations and judicial reviews, in thls.i respect.tend to focus on—how to restrain
 BIR-D Al

taxation through constitutional interpretations in-order to prevent people’s basic rights

from being infringed upon—namely, the constitutional limitations on the exertion of

taxation ( Verfassungsrechtliche Grenzen der Besteuerung) towards people’s basic rights

(esp. property rights).
D. The concept of “limitation” and the protection of human rights
It is true that this limitation serves to passively mitigate the intervention of state power

to some extent, i.e. the formal sense of rule of law (Prinzipien formaler
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Rechtsstaatlichkeit); but as to actively protect individual basic rights of taxpayers, is
what this limitations lack of, i.e. the substantial sense of rule of law (Prinzipien
materialer Rechtsstaatlichkeit). Therefore, the scope of the exertion of tax power,
appears to be observed both in the perspective of power being exercised as well as that
of being received. Simply put, the protection of taxpayer could be understood from the

tax state as well as from the taxpayers.

[I.  The societal character of private property

a
-

The following discussion starts fom thé"':;l_.t-fderstanding from the perspective of the
power being exercised, namely, the int'erpretation'of tax state. What is to be emphasized
would be the fact that how property rights are being affected by the exertion of tax

power and such effects are unexpectedly unpleasant, in terms of modern values or

freedom and equality in taxation.
A. Historical sketches of the development of tax power
An observation especially on the sociological feature of fiscal history is to be
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emphasized.! We tend to use the sociological factors of tax power, which may
prophesize a limitation of taxation in every social condition, to emphasize that these
sociological factors could never be overlooked in terms of protection of taxpayer’s

rights.
1. the relations between taxation and private property

In a modern state, taxation and private, property-are closely connected. It is rather

conceivable to even say that tax system is a means of the protection of private property.”
. . G : =3 | )

In other words, in a constitution which recognizes the system of private property should

be a constitution which its revenue-system principally relies on taxes, in order to go

with the evolving of the times.
2. taxation is the symbol of the power of the modern state

From the standpoint of the ruling power, the functioning of the tax state system, i.e.

! Such perspective is inspired from a German concept of Finanzsogiologie (fiscal sociology) proposed by
R. Goldscheid in 1917 yet promoted by his opponent Schumpeter during the time in 1918. The so-called
fiscal sociology had been quite on the fade for decades after the promotion and was introduced to other
countries, especially in Japan, see generally Sasaki, in Backhaus(2005).

The definition or the content of Finanzsoziologie proper, however, has never been precise, opposing
opinions appeared, See E.R.A. Seligman(1926).

Recently, discussions seems to be in accumulation again and in a worldwide dimension. See M.
McLure(2006), N. Jinno(2002), R.Wagner(2008), etc.

? A detailed argumentation is provided elsewhere in [Lan] (2007), similar in Isensee (1977).
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various state financial actions derived from taxation power, the power to tax thus not
only becomes the symbol of the state’s power, but as well, the impositions based on
such power becomes the main avenue of the state to intervene in people’s life and
becomes the principal forming of the relations with people. At the same time, however,

taxation power also becomes the most influential way which state may affect people.
3. reflections on the protection of basic rights centered on tax payers

Since what constitution can guarantee, are chicflysbasic rights, human beings as the
. . : == | i .
subjects of basic rights are certainly the main focus of constitution law. Thus, in the
i i _:'\- i

field of fiscal constitution, the mainstream«of thoughts shall not overflow the categories

of the protection of taxpayer’s rights.

However, in modern sense of constitution, in order to achieve this idea of protection of
human rights, tax power is easily to be conceived as an infringement of people’s basic
rights. In other words, how to restrain the unleashed wild horse of tax power through the
values of constitution in order to ensure people of their free exercising of their basic
rights has long been the fundamental question of fiscal constitution in the modern state.
But such kind of restraining produces a certain degree of detachment between normality
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and reality. The explanation of such is to be elaborated in the following two points.
B Firgt, conflicts between state’s taxation power and peopl€e’s property rights
»  The genesis of “infringement”

The fact that modern state imposes taxes on people is actually a prerequisite of the
freedom of people’s property, i.e. the foundat_i(_t)ns of private property system. Without
tax revenues supporting state’s engage_m?nt 1n ne-cessa.ry public services, people lose
their basis for subsistence. But c.onside_r!ifn;%l;é; ways of how taxation are being executed
(ex. tax administration), taxpayers, ﬁndmg that (I:er__t:aiﬁ part of their incomes being taken
beyond their reach and that the reason is due to taxation, are expected to tend to ascribe
the blame to taxation. This mentality of ascription becomes commonplace especially in
the modern society which money becomes the major form of transaction, meaning that
once people could no longer satisfy themselves through consumption with their property

(spending what they have earned), they think of taxation as infringement of their

freedom of property so easily.

»  The confrontation between tax power and property rights
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What’s more, the relative increase of tax payers’ disposable property due to the
fulfillment of certain tax exemptions, tax payers also tend to think of such increase as a
concession of tax power to property rights. Such concessions, strengthening people’s
thinking of regarding the decrease of their disposable property, contributes to the
generation of a contrasting or confronting mentality. And this mentality gradually
pushes the power of taxation in the place against property rights. The presence of such
seemingly contrasting phenomenon s in.turn; i_n need of analysis in the discussions of

the limitations of taxation.

&t

'y
B Second, the gap in reasoning between the will of the ruling authorities and the

legitimacy of taxation

The development of the concept of “human rights” is actually a result of
oppression—an ideology which came into shape through countless times of rebellions
and overthrows against ruler’s policies. In other words, the generation of the concept of
right is simply a reaction from the ruled towards the rulers and oftentimes these

reactions results from unreasonable tax burdens imposed by the rulers.'

' For example, it is said that in the last 30 years of 18" century in France, the volume of the collection of
taxes did not raise too high, however, tax payers weakened and consequently results in a fiscal reaction
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However, if we go back to the reasoning that constitutional legitimacy of people's tax
burden derives from the legitimacy of taxes (ex. No taxation without representation),
what taxpayers are actually against no longer seem appropriate to be entitled
“oppression”. In other words, the constitutional legitimacy of putting limitations on
state’s tax power in order to ensure the protection of human rights would lose its ground
of reasoning due to the reactionary character sui generis of “rights”. Due to this, how
to connect tax power, representing the will _o_f the. state, with the legitimacy of tax

burden becomes a gap of reasoningneeded to be bridged.

=
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B. The reflection of taking “‘property riglhts_’:’ as a protection mechanism
1. Rethinking the doctrine of Halbteilungsgrundsatz*
By taking a look at the development of tax law from the early 20™ century of Germany,

it would not be an overstatement at all to call it a period of time of how tax legislation

come to adopt the concept of “social state”(Sozialstaat).

which arouses the hatred towards the raise the taxes. See Labrousse, La crise de |’ économie francaise,
xliv., cited from Hoffman, P.T. & Norberg, K.(ed.) Fiscal Crises, Liberty, and Representative Government
1450-1789, Leland Standford Junior University, 1994. [Hoffman & Norberg](2008), pp. 289-290.

" A recent work on the Halbteilungsgrundsatz, Weber-Grellet(2001), S. 65-68(65f). For Japanese
literature in recent discussion, [Nakajima et al](1996), [Muragami](2002), [Okutani](2007).
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Combining this social thought with the debate of Article 14I1' of the German
Constitution (Grundgesetz, i.e., GG), the limitation on individual’s property could be
seen as a mixture of elements including both the legitimacy of property and the

legitimacy of social justice.
2. Intuitive feelings of property being taken away

It is not uncommon for taxpayers, to‘hold ‘Ehe ?elief: that our property, i.e. the freedom to
spend, is more or less shrank by taxati,ol;l g:_;{dfo tend to think of taxation as evil on first
. .i -~
thought. And it is true that rest}éiqiillg goverﬁmgnt’s power to tax, as was stressed
painstakingly in heaps of continental literature, could only serve temporal use for the
purpose of protecting people’s property right to some extent; but for a permanent
resolution, however discouraging it may appear, is to recall the actual function of
taxes—which is mainly to finance the common need of people who might be unable or
unwilling to purchase through the market. Thus, the sharing of people’s earnings from

the private economy by taxation is not an infringement of the property but a social

obligation which directly links to the disposal of one’s property.

" Art. 14 1T GG reads: ,,Eigentum verpflichtet. Sein Gebrauch soll zugleich dem Wohle der Allgemeinheit
dienen.” To simply translate: “Property right bears obligations, the use of which shall at the same time in
accordance to the benefit of everyone.”
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Inevitably, we suffer the pain of 10ss of property when being taxed even though we are
too reluctant to admit the inappropriateness of using the infringement of property, taking
government failures aside. However, logically speaking, we cannot deny, from the
deduction above, the necessity of directing our undivided attention from the question of
to what degree should we restrain the hands of state from extending into the private
sphere a little deeper, to the question of what actually are being taxed out of our
property for, that is, whether our taxes are bei_ng used for the purpose of our common

needs or not.
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I11. Constitutional limits of legitimacy of taxeé

The disposition of this limitation is not merely a question of constitution law or
jurisprudence. Rather, in addition to being the fundamental issues underlying fiscal
constitution, discussions attract attentions from other academic fields such as economics,
public finance, and sociology.! To put it differently, to actually understand the core of
the issue by means of “interdisciplinary approach”, what is more preferable would be to

ask the essence of the question, that is—from the historical context (such as the

' Such as Political Economy, Finanzsoziologie, Economic Sociology, etc.
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development of relationship between tax power and people) and from a more in-depth
proposition of “choice of value” (such as whether the state to intervene the private

sphere)—so as to re-examine the question in its contemporary significance.
The so-called “contemporary significance” in this context could be questions such as:

®  What is the legitimacy of this limitation?
® Does such legitimacy or justification,still.exist.today?
® [fit does, can this limitation still function as befote in the field of judicial review

—al
. i
as to taxation? "T-'

® Does this limitation theory éipply' to Chine's'e society (the possibility of adaptation

to the theory)?
etc., all leaves much to be desired.
A. Recognition of social-functioned taxation
In reply to the societal character of private property, certain taxation caters to a

socially-formative function should be recognized. Such taxation should definitely in line
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with the societal disposition, no matter the forms or limits on application to its

functioning, be it A. Schiffle, A. Wagner, C. Frantz, or K. Mann.!
B. Shift of moral groundsin legitimacy of taxation

The question of how property rights in the position “against” state’ s tax power
nowadays could also be referred to as a continuation of the historical question—how the
legitimacy of taxation is established/by . means pf “Consent of people” . Oppositely, the
question of the constitutional limitation _oﬁ tax;pgwc;r at present will still have to face the

long old debate of whether the state td":;.r-ifervene the society but only in modern
' | 5 |

conceptions. '

The fact that the introduction of the concept of welfare state to the Constitution, on the
one hand, admits the state’s duty of care for the people and at the same time implies
permission to the extension of state’s power. On the other hand, however, the concept of

tax state has also been recognized in the Constitution, which inevitably leads to the

corollary questions of how the state acquire its finance in a most harmless way to

! Incidentally, it is Lord Kames(1774) who envisaged the need for a non-fiscal function of taxation, z.v.
Mann(1949), p.119.

Another point worth mentioning is that Mann quoted from Adams Smith that , taxation are always
employed “ as an instrument of revenue and never of monopoly.” In: Wealth of Nations, Book V, Ch.2,
Part 2, Article 4, cited from Mann(1949), p.119, note 4, which serves to be the very opposite opinion to
what Sang Hung-Yang had proposed in Discourse, making the monopoly of salt and iron businesses as an
indirect tax revenue.
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conduct activities which realizes the protection of basic rights.
C. The application to taxpayer’s basic rights

Without a doubt, taxpayers are humans of which their basic human rights should be
protected by the Constitution. On the other hand, however, the question that what kinds
of human rights should be taken care of with specific concern in terms of taxpayers’
human rights remains the question left m_u_ch to. be desired in the field of the

Constitution.

&t
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Further, if we start from the tradifibngi .perspectiIVe_::of. how basic human rights are being
protected by the constitution, and proceed to try to narrow down or eclaborate these
protections in terms of taxpayers’ human rights, then it would be the task of how
equality and freedom be expressed in the form of taxpayer’s rights. And since that
equality and freedom of taxpayers are best shown in the disposition of taxpayer’s rights
over property, the infringement or changes to such dispositions might result in
unexpected loopholes in terms of constitutionality. The following discussion especially
focuses on the constitutional crisis of the typical protection of taxpayer’s property

rights.
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PART | |1 CONSTITUTIONALITY OF LEGITIMACY OF TAXATION

— Laying new normative foundations for the protection of taxpayer’s rights

Taxation is often regarded as an infringement of private property which attracts
attention to the protection of property rights in order to allow only reasonable, namely,
constitutional groundings. However, if the protection is not carried out within the
understanding of taxpayers as the subjects to be protected, such protection is very likely
to be either ineffective or, even worse, 1n vain.. :

s 'l

I.  Attaching limitation of taxatien to té”gbgyer’s rights

The issue of the limitation of taxation is an issue in the constitutional level, no matter
how it is related with the economic affairs. To be brief, the latter(economic wise) deals
with the collection of revenue from taxpayers and the operation of government
functions, whereas the former(constitutional wise) stresses on the protection of
taxpayer’s rights both in the phases of collection and of operation. In even simpler
words, the former takes money away from people, the latter keeps money alone with

people. The focus of the paper is the latter.
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Indeed, by referring to the history of taxation, the power to tax had been playing an
essential part in the creation and thus the formation of the state. To claim that the
concept of taxes enriches the content of state is by no means an overstatement. However,
as state gradually overwhelms tax, the priority of two changed. In Schumpeter’s words,
the concept of taxation is in turn broadened by the state'. In terms of public affairs, for
example, taxation has been regarded as means of promotion of social welfare?,
economic development®, and other policies, such as environmental protection® or the

forming of social values’.

a

e

Nevertheless, the question concerned stiﬂ:fgmains, namely, the connection with the

limitation of taxation at the consfifuti.(;ﬁal level Ihég n;)t yet been disclosed. As stated in
the preceding paragraphs, in the modern concept of state there are parts of state that
originally do not linked to taxation but were later incorporated into taxation in terms of
the “alienation” of the state.® Such alienated parts, indicating the shift of subjectivity

from tax to state, could be related to the substance of the rights of individual tax payers.

Crisis(1918)

Such as: redistribution of wealth.

Such as: tax exemptions in specific industries.

e.g. gasoline taxes.

See in general, Mann, F.K. (1943) The Sociology of Taxation, The Review of Politics 5: 225-235. For
detailed articulation, see Mann(1978), Steuerpolitische Ideale: vergleichende Studien zur Geschichte d.
6konom. u. polit. Ideen u. ihres Wirkens in d. 6ffentl. Meinung 1600 — 1935, Darmstadt.

% Borrowed from Marx’s concept of Entfremdung, here only intends to express the fact that states has
ridden itself from the subordinate character and assumed a dominant role. For a further explanation on the
concept of Marx’s Entrfremdung and its influences on economic disciplines, see [Huang SS] (2002).
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A. Two perspectives of taxpayer’s human rights: basic rights & civil rights

The concept of “human rights” is a broad concept which its meaning could be
narrowed down for concrete application. Generally speaking, human rights could be
referred to either as basic rights, which protects the necessary needs of being a human,
or as civil rights, which ensures certain values, e.g. freedom, that can not be realized

without the exercise of certain rights such as property rights.

The term “taxpayer’s rights’, -however, serves both-sides of the meaning of human

—
el

rights categorized in the above. Focusing ¢

En éugh human rights of taxpayers, the two
perspectives, in turn, lay emphasis op:ﬁrst, the brotecti on of freedom of engagement in
economic activity and second, that of disposition of property rights free from arbitrary
restriction of the state. That is to say, the imposition of state actions on people (here
referring to taxpayers) is only appropriate when it is justified constitutional, namely

being restrained from the willfulness of legislation.

In reality, however, the constitutionality of state action is not just something created
groundlessly, but a mere reflection of taxpayer’s reactions which leads to the
indispensability of a limitation of state’s power (here meaning a limitation of taxation).
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B. The limitations of taxation in the level of Constitution

Under modern state, tax revenue has been playing a principal role in the funding of
public household. Taxation, however, as a means of financing the state is only
dependable within its limitations, the negligence of which would lead to inefficiency in
collection of taxes and eventually to a failure of functioning the whole system.

Therefore, the question becomes how such limitations could be recognized or defined,

and how such definition or interpretations could be. eonditioned according to different

—y
. . =
circumstances, such as in different con,stltutgf'onal contexts.
| A ! .
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[I.  Approaches for protection of taxpayers in the Constitution

A. Typical legal approach—protection of property rights

To deal with the inappropriateness of government actions, a judicial review on the

constitutionality of such actions is rather typical in terms of legal approach. The

choosing of reviewing standards and adjustments in accordance with individual cases

are highlighted, for different decisions might occur due to disparities in the standards of
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review, thus results in discriminating treatment of protection of rights. Such
manipulation and possibly its cost-benefit analysis, however, will not be elaborated in
the following discussion but only serves as an indicator showing a need for a more

desirable mechanism for protection of human rights.

The following discussion takes a critical standpoint on the application of the principle of
rule-of-law (or Rechtsstaat)' as a standard of constitutionality focusing possibly in the
field of taxation law proper.

e . |
B. Specifications in different constftpfitlonal contexts

i
The application of constitutional constraints on taxation has been widely discussed in
the field of tax jurisprudence. These constraints come in various conceptualizations with
respective constitutional contexts. The essence of such constraints, however, shares
common features with which certain patterns of protection of rights could be

generalized. Firstly, various texts of constitutions will be analyzed. Secondly, in turn,

focuses on the attempt of generalization.

' The concept of rule-of-law is different from that of Rechtsstaat, both in historical background and later
developments. However, what is to be emphasized here focuses mainly on the legal character of
protecting human rights. Thereby, the concept of “rule of law” is used as a general term which also refers
to the concept of “Rechtsstaat”.
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1.  German Constitution (GG)'

In the case of German Constitution (Basic Law, Grundgesetze, GG), the relationship
between tax power and the protection of property right has long been the core issue in
the field of fiscal constitution (Finanzverfassung). Constitutional interpretations and
judicial reviews in the field tend to focus on—how to restrain taxation through specified
standards of constitutional inter pretations_ir_l order to prevent people’s basic rights
(Grundrechte) from being infringed up_(_)nxl—ne_tamely-, the constitutional limitations on the

exertion of taxation (Verfaswngsrechtliché;é@nzen der Besteuerung) towards people’s

basic rights(esp. property rights).*

As stated in Art 14 II of German’s basic law (Grundgesetze)’, claiming that property
right bears obligations, the use of which shall at the same time in accordance to the
benefit of everyone, each person exercises his/her property rights (Art 14 I of GG) along

with a certain amount of social binding (sozialbindung) being imposed upon.

' For Full version of translation:
(http://www.bundestag.de/htdocs_e/parliament/function/legal/germanbasiclaw.pdf)

* Tipke, Steuerrechtsordung I, Aufl.2, 2000, §8.

3 “Eigentum verpflichtet. Sein Gebrauch soll zugleich dem Wohle der Allgemeinheit dienen.”

72



Since there is no such a specific article in the German Constitution claiming the idea of
no taxation without representation, the source of law could be found in a general

restriction on basic rights in Art 19 of GG.'
2. United States Constitution (UC)

Quite a different image of private property rights would be the case of U.S. Constitution.
In spite of the case-law basis character, its attitude towards property rights and
obligation to pay taxes could still be'portrayed.
;":-_L |
1l h
.i -
By quoting the Taxing and Spending Clause (Article ‘1, Section 8, Clause 1)%, it is not

difficult to have the image that paying taxes is for the fulfillment of the common good,

such as common defense and general welfare.

Nevertheless, by taking a look at the Fourteenth Amendment’, meaning such sacred

character of private property shall not be touched upon unless through a due process of

" “Insofar as, under this Basic Law, a basic right may be restricted by or pursuant to a law, such law

must apply generally and not merely to a single case. In addition, the law must specify the basic right
affected and the Article in which it appears.”

? “The Congress shall have the power......[T]o lay and collect taxes, duties, imposts and excises, to pay
the debts and provide for the common defense and general welfare of the United States; but all duties,
imposts and excises shall be uniform throughout the United States....... ?

e [N]o State shall make or enforce any law which shall abridge the privileges or immunities of
citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without
due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.”
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law.
3. Japanese Constitution (NK)

The Constitution of Japan (Nihongokukenpo, [!7 [=I##, NK), also recognized the
rule-of-law principle, stipulated in Article 84. At the same time, however, in Article 30
of the same Constitution prescribes the so-called “rule-of-law in taxation”
(Sozeihouritusyugi, L Bi 14 f: £ %), asserting ‘tax burden as people’s fundamental
obligation(Kihonngimu, J: &K 76 7%). .In addition, Article,29 I and II of the Constitution
characterize property rights in.the wgy.:%r.}.i.ﬁar. to A_rt. 14 T and II of the German

Constitution.
4. The case of Taiwan (RC)

It is stated in Article 19 of the Constitution of Republic of China, maintaining that,
“The people shall have the duty of paying taxes in accordance with law.” In addition,
Article 23 reads, “All the freedoms and rights enumerated in the preceding Articles shall
not be restricted by law except such as may be necessary to prevent infringement upon
the freedoms of other persons, to avert an imminent crisis, to maintain social order or to
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advance public welfare.”

Likewise, the effects or validity of the two articles serves a seemingly overlapping
function. That is, by combining the two articles, taxation on private earnings could be
deemed legitimate on condition that the used of taxes is for the advancement of public

welfare.

C. A standardized mechanism of traditional approach

. = | . .
Almost the same question could be notlce'df' from the same pattern of interpretation—a
seemingly coherent understandiné of bothdthe legitimacy of state’s power to tax as well
as that of taxpayer’s obligation to burden. Such understanding provides a solid basis for
the application of rule-of-law principle elaborated in the following but at the same time

contributes to the negligence of the actual justification for tax obligation. Reasons are

provided in the following discussion.
1. Common featuresin protection mechanism

In terms of the mechanism for the protection of taxpayer’s human rights, it could be
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observed that the principle of rule of law plays a major role. The application of the

principle to the field of taxation is similar.

In other words, taxation in the form of law, shall always pay attention to whether the
concerned tax regulations is under full authorization of legislation and that the exercise

of regulations shall not reach beyond the limits being authorized.

2. The passive characteristic of negation
The mechanism of judicial review. focus’fe_f“'(';n thescontrolling over arbitrariness of
discrimination of state actions. By inferenc@ythe competence of such judicial effects is
only to the extent that such arbitrary discrimination from the state be eliminated or no
longer be effective to the people, thus serving the purpose of creating a fairer and more

equitable legal environment.

Such mechanism, however, does not eliminate a possibility of the coexistence of both a

non-discriminatory state action and an unfair and inequitable legal environment.

For example, the fact that no arbitrarily discriminating taxations are imposed on a
taxpayer not being heavily taxed does not necessarily follow the environment is fairly
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equitable for tax payers. In other words, the application of the traditional rule-of-law
principle can only at best passively be keeping taxpayers away from arbitrary
government actions but has no positive intentions of providing direct protection

towards tax subjects.
3. Brief Summary: a separate requirement of constitutionality

Inferred from the above, we hold that, -in terms of typical legal approaches only the
choosing of the standards of reviews__anﬁ a@jus&nentsl in accordance with individual
cases are highlighted, for differe.nt deqi!sfic.)%jﬁéig.ht occur due to disparities in standards
of reviews, thus results in disér'in}i;n.ating trelatmeﬁt of protection of rights. Such
manipulation and possibly its cost-benefit analysis, as previously mentioned, will not be

elaborated in the following discussion but only serves to indicate the need for a better

protecting mechanism.
[11. Generalization—an attempt for a normative account
A. A Pursuit of Equity over Efficiency
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Aside from bettering the protecting mechanism, more importantly is the question of the
reassurance of the things in need of protection. In fact, the answer to the former mainly

depends on the latter.

In the following paragraph, we tend to directly find what is to be protected rather than
indirectly how to improve the effectiveness of protecting mechanism. Based on the
most frequent key words in the articles, we tend to make extensions and propose a
generalization of the tax benefits to be protecte_c_l.

s 'l

B. Relations of privateinterests pdﬁijhé'welfare, tax obligation

Taking into account relative statutes in the constitutional texts examined in the previous
section, three major elements (or key words) which play crucial parts in the discretion
of tax policy could be noticed. They are private property, public welfare, and tax

obligation, and their interactions to be discussed respectively.
1. Recognition of private property, public welfare, and tax obligation

I Private property—object being disciplined
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The first and the most important element of all, is the object being disciplined, namely,
private property. By referring to the articles in various Constitutions listed above, the
enumeration thus the protection of property rights could be found in almost every
version of the examined texts. What is to be emphasized here is the inference that such
property right, being symbolic of taxpayer’s rights is the very essence of taxpayer’s

ability to pay, which relates taxpayers to the whole tax systems.

ii. Tax obligation—social cohesion=distribution

= |
| ] i

The second element is the concaept.é)f social 'Cobeéion, which justifies the essential
meaning of modern taxation." Due to such feature, taxpayers ought to contribute what
they have earned from market. What is to be emphasized is the function of distribution
which taxation has characterized the social cohesion involving every taxpayer into the

social network.

iii. Public welfare—social binding—redistribution

! Wicksell(1896), in : R. Musgrave and A. Peacock (ed.), Classics in the Theory of Public Finance, St.
Martin, 1994, p.98.
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In addition to the distribution function, taxation serves an additional function of social
formation in order to promote public welfare such as balancing the inequalities
between the rich and poor. The focus here is the broader understanding or recognition of
“common good” to the extent of public welfare in the constitution level, inclusive of a
re-arrangement of the interrelationships among taxpayer’s property by means of

taxation. Such taxation in the form of tax obligation can be justified as “social

binding”.

2. Relations of the three/elements

&t

3
In terms of taxation, the three eléments.ane internally connected in values. The picture

below tends to show different versions of such connection.
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[llustration 3 Relations among Tax Obligation, Private Property and Public Welfare

Sate

TAX OBLIGATION

I1. Revenue-orientated taxes I11. Social-policy-oriented taxes

Private Property < \ 7/ > Public Welfare

|. SOCIAL COHESION

Individual

—m Communities

= '

1. the individual-community-state triangle: contrasting positions

One of the ways of connecting the three elements is the individual-community-state

triangle shown in three connected circles.

a. Individual —community

Individual indicating private interests of property rights stands in the opposite direction
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of Community showing public welfare is actually a group of private interests
comprised of individual concern, suggesting taking individual concern solely would not
lead to a correct understanding of the legitimacy of tax obligation, namely, social

cohesion.
b. Individual — State

By first taking a closer look at the relation between individual and state, the collecting

of taxes from private property should only be appropriated to the maintenance of the

market. That is to say, the legitimacy of"":g;{ation does not exist in the social policy
’ .i 5 = | .

which its costs are financed by tax revenue/inthis fashion. Thus, the portrait of taxation

remains its revenue-orientated character which in some degree resembles the idea of the

neutrality of taxation.'

Cc. Community — State

As opposed to the neutral standpoint in the previous individual-state relationship,

taxation in the relations between community and state has a broader meaning, inclusive

' Also known as the leave-them-as-you-find-them-rule-of-taxation. See Gee(1997)
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of the raising of state revenue. Briefly speaking, taxation has become a means of
realization of state’s will. To be more explicit, the effect of taxation has been regarded
as a useful tool for the state to induce people into engaging expected cooperation. Such

kind of taxation is usually recognized as the policy-orientated taxation.'

In the individual-community-state triangle, the three sets of concepts are three different
pairs of contrasting positions which indicates three separate standpoints. Notice that the
interests these positions might represent ha\__le_z not yet reflected in the level of this
discussion. In this triangle, the focus i_s_t}le %ifferént views might be hold due to their

different standpoints

ii.  the property-welfare-obligation triangle: confrontation of interests

Another illustration of the three elements 1s to be shown in the

property-welfare-obligation triangle which is characterized by the three pairs of

confrontation of interests in the three sets of contrasting positions.

a. tax obligation and private property

' A wealth of discussions could be found in German literature.
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According to the above-mentioned state-individual relationship, taxes are being
imposed upon only for the sake of individuals. The function of the state is just to ensure
the realization of individuality of people, meaning the disposition of one’s property free
from being restricted. Thus taxation, being characterized above, is no less than a
mechanism for the protection of the realization of taxpayer’s rights, especially property

rights.

However, in terms of the quantity of ‘one’s assets, tiis<obvious that the effect of taxation
leads to a decrease in one’s propetty, Qreatfr?é:-én image of taxation that eliminates one’s
4 i ) 1

property and thus shrinks one’s cdrﬁpe'tence of eiI('er{_cing his/her property rights.
b. Tax obligation and Public welfare

If the purpose of taxation is to the fulfillment of public welfare, then public welfare
could be reached or promoted by taxation. In this sense, tax obligation and public
welfare could be taken as two different definitions of one same thing. That is to say,
taxes are paid for the realization of public welfare. Like the explanation made in the
previous triangle, if the purpose of taxation is to be limited only to the finance of basic
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need for a community, such as, police, national defense, and public sanitary, etc., the
concept of public welfare is thus defined in such a tax system. It could also be inferred
that, once the aim of using tax revenues reaches beyond the basic need and tends to play
a more active part such as the redistribution of wealth, the conception of public welfare

is thus to be enlarged.

In other words, if the concept of public welfare is to be reconstructed or represented
with time and space and values, and as long as tax obligation is still being defined as a
price (or reward) for the common go__od,‘l thg_p _ta); obligation could still be justified in
the name of public welfare. f:q |

In this section, what is to be emphasized is the fact that it istaxation which decidesthe
content of public welfare rather than vice versa. So being said, however, we don’t
deny the existing fact that oftentimes is public welfare that decides the amount of tax
burden to be shouldered. The sequence of deduction from taxation to public welfare is

recognized here.
c. private property and public welfare
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In the property-welfare-obligation triangle, what is to be stressed is the confrontation

of interests which different positions represent.

C. Setting priorities to the three elements: prioritization of protection

1. prioritization: private property > tax obligation > public welfare

To reiterate, the modern significance of Constitution is characterized by the protection

of human rights. Such human rights"being a form of taxpayer’s rights, the protection of

such rights could thus be easily recognizeff;;a form of protection of taxpayer’s rights.
o i T | .

However, the real question is what IntereSts are.to be protected in order to protect

taxpayer’s human rights. The answer to the questions, as derived from the preceding

paragraphs, is the categorization of the three interests listed above: private property, tax

obligation, and public welfare.
1. Private property and tax obligation: distribution on private property
If we take the social cohesion and private property together, it would be easier to see

where tax obligation lies under therein. In detail, tax obligation can assume its
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legitimacy under the name of social cohesion without which the realization of private
property can never be possible. Here the effect of taxation is a distribution of what
taxpayers have earned from the market. Considering the purpose of the taxation is a
reflection of an equal possibility of every taxpayer to enjoy a certain guaranteed degree
of freedom to act in the market, the cost to maintain such mechanism, i.e., tax burden,

should also be equally imposed upon each taxpayer, being agents in the market.

Notice that the distributive function directs to.the original and the most fundamental
meaning of taxation. Thus, whethera tax deprivediof such function can still be called
- . | =211 . .
taxation is under dispute. Furtherjthe inferest which taxation is bound to protect is the
i i _:'\- i

freedom of taxpayer and a corollary:inferefice.of it-would be: once such freedom is no

longer worth protecting, taxation loses its legitimacy.
1. Private property and public welfare: redistribution on private property
Aside from the original purpose of collecting revenue, taxation grows to acquire other

purposes concerning public policy, one of the best example would be the

policy-oriented taxation. By putting private property and public welfare together,

! Further discussion, Gee(2005a)
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various policy-functioned taxes are applied in the name of elevating public welfare.
1il. Tax obligation and public welfare: distribution vs. redistribution

The two interests above could be seen as government’s choice of policy, namely,
between tax revenue being collected and policy being done. That is to say, in order to
achieve certain policies which might be against part of taxpayers’ interests, to what
degree of sacrifice of revenue is negotiable is.the very question. Therefore, in terms of
government policy, it is a choice;between distribution and redistribution.
= |

i

2. Linkage between two limitations'(')f;tax payer’s rights: the limitation of

public welfare and of social cohesion
There are two justifications for taxation on private property: social cohesion and public
welfare, both provides equally important but different limitations on taxpayer’s property
rights.

3. Obiter Dictum: viewing limited function of protection as prerequisite
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Putting together the confrontation of interests with the scarcity of resource, a set of
rules for prioritization is needed. That is to say, even if the confronting interests
doesn’t result in a trading-off effect of claiming protection for each own, the scarcity of
resources, which amounts to the protection, also sets limits to the realization of the
interests concerned. Thus, an ordering of values shall be enforced to make the best use

of protection.

IV. Reflections on the limitations
To sum up, Part I could be dividediinto thr’fé;'s';ections: first, the definition of taxpayer’s
rights, second, the mechanism for protection ‘of such rights, and third, an abstract

model of the linkage between the two.

Additionally, what is also worth mentioning is that the relationship among the
above-mentioned three tax benefits does not necessarily imply a prioritization, or an
ordering of them which is developed in the subsequent section. That is to say,

alternative prioritization or ordering may be possible with another set of interpretation.

In addition, some reflections on limitations of taxation according to the argumentations
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above could be furthered.
1. Limitations on tax payers

First of all, we argue that taxpayer’s rights should be considered in two dimensions. One
concerns with the basic subsistence of every human, that is, basic human rights, while
the other, freedom of disposition of private property, like civil rights enumerated in the
Constitution, is based on the subsistence ggaranteed. Therefore, the protection of
taxpayer’s rights shall thus be designed 1n acgoxda;lce with the two dimensions of such
right. f:q |

2. Limitations of tax state institution

From the viewpoint of tax state, however, in order to maintain its functioning and carry
out its policy, both deemed as public interests (common good), certain amount of
“takings” from people is considered necessary and legitimate. Nevertheless, both the

limitations of the people and those of the state shall in the end meet.

3. the real limitation of ultimatum—individual mentality
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Moreover, the limitations above which is either neglected by the government or remains
unknown to the public and should be paid attention to. Furthermore, such limitations
could be interpreted differently as in the view of the one who taxes, namely, tax

administration, and in the view of the ones being taxed, namely, taxpayers.

By example of constraints to property rights, the former asking for sharing of earnings
from the people which may contribute to a dec_rgase in the total assets, whereas the latter
produces its effect not in quantitatiye f_a_shjon .?S_\th(; former but a degree of constraint of
freedom which subjects only to IndIVIdllJal%éntal ILy.

4. The actualization of the real limitation—Moralities

By inference, the infringement of property rights, both meaning a downsizing of
taxpayer’s disposable assets and meanwhile strangling his/her ability-to-pay with the
left money after taxation. The latter, usually being neglected both by the tax
administration as well as taxpayers themselves, however, points directly to the

constitutionality of taxation and should be taken noticed of.
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Therefore, we propose that protection of taxpayer’s rights lies in the protection of such
taxpayer’s rights over property. Further, the constitutionality of constraints on their
disposition of property could not be reached without consideration of the moralities
underlying each society applied. That is, the examination of such constitutionality
should always take into consideration the values of the people held in the society. For, it

is such values that play a dominant role in taxpayer’s preferences and thus make choices

and conduct behaviors in the market accordingly. Therefore, the typical legal

mechanisms of protecting taxpayers fail to correspond to taxpayers’ preferences and

behaviors indicative of economie motlv,gtlon—the fundamental element of fiscal

11 |
. . ! '
constitution. - :
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PART |V MORAL GROUNDS FOR RULE OF LAW IN TAXATION

Since that property rights, tax obligation, and public welfare are interconnected closely,
and that economic motivation lies in individual mentality, the following question we are
bound to ask is how tax obligation can be defined or portrayed in different constitutional
contexts where different mentalities are formed according to their own values in their
own societies. Furthermore, in the present situation, how can the idea of rule of law be
concretized, either in revised fashion or ad] u_St_ed in_accordance with the social values,

is another important question to.be asked.

&t
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|.  Detachment of Form from Substance revisi'ted:

It would contribute to understandability to first point out again the characteristics in tax
jurisprudence—the separation of law’s form and its substance. Such separation implies
an issue of mere interpretations of wordings in the statutes, rather than argumentations
of the contents, which indicates the beliefs of the legislators as well as the intrinsic
values of the law (hereinafter Morality). Such kind of morality-loss interpretation of

has been called “Detachment of Form from Substance”.!

! Countless discussions have been made on the issue of detachment in the literature of early Japanese tax
jurisprudent. For brief reference, please refer to [Matsuzaka] (1994) , pp.23 ~.
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Detachment being an issue, that is to say, morality as the inner value of law is to be
emphasized. Additionally, the content of such moral foundation, in addition to the
discussion of human rights, should also include aspects such as the reception of modern
legal institution as well as the individuality and variety of cultural phenomenon in

different regions.

To actualize and tackle such problem in. the.arearof tax jurisprudence, the term “tax

obligation” is designed to emphasize its aspect of moral character of taxation.
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Il.  Functioning of rule of lawin taxation
A. The internal connection between tax system and legal system

A close examination could be observed in the case of Japan. Japanese Constitution
includes an article of “All citizens shall subject to tax obligation postulated according to
law,” in the Article 30 of its constitution. However, if we combine both Article 30 and
Article 84 together, a way of interpretation is worthy of being noted. Such interpretation,
in our opinion, is a representation of the internal connection between tax obligation
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and rule of law in taxation.

From the standpoint of people, the legal relation between the state and people shown in
the two articles can not be understood from taxpayer’srights but from tax obligation.'
Miyazawa (1983) has provided an insightful point of view by asserting the enumeration
of such obligation expresses the crucial importance of tax obligation. However, such
way of emphasizing—by enumeration of its great importance—fails to provide a picture
clear enough of its groundings, €.g.; @ logical e_)_(planation. To reach such purpose, in our

opinion, it is worth an attempt:to/focus on the legitimacy of taxation from both the

a
il -

. o = | = | .
perspectives of Constitutional Jurlsprudenceiand of public finance.
! | == |

B. Ruleof law in taxation is a multifaceted notion

The concept of rule of law in taxation is a core issue often discussed in the field of
jurisprudence.? Its meaning implies that taxation from the state should always be
initiated in the form of law. That is to say, law, symbolic of the will of the people, is

thought to claim its legitimacy, namely the well-known idea of No Taxation without

! Cited from [Miki](1983), Nouzeinogimu in, kenpogaku no kisokugainen II, p.327-328.
* There have been quite a few discussions in the field of tax jurisprudence in Japan. For detail, please
refer to [Kaneko](2008), [Kitano](1956).
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Representation. ' In short, without the form of law, the distribution of people property

through taxation would be lack in legitimacy and shall be prohibited in Constitution.

Such idea is also stipulated in the Japanese Constitution (NK). Article 84 of the NK
states that “No new taxes shall be imposed or existing ones modified except by law or
under such conditions as law may prescribe .”* In reality, the former constitution of
Japan and even in the Meiji constitution, the idea of rule of law in taxation had been
noticed and made inclusion in the constitutic_)g.3 The reason for such inclusion could
probably be traced back to the;era of Me1]1 __Re-storat.ion, when many other foreign

institutions, codes had been introduced intﬁ;jﬁi)an. In turn, such spirit originated during

the period, continues to exist tillnowadays®but.in a.quite painstaking way.

Additionally, in terms of the transplantation of legal systems, inevitably, both the actual
institutions under the system as well as the underlying premise are at the same time
being introduced. To further, if we compare articles of tax norms to actual institutions,
then the ideologies and theories lying under would definitely be compared to the
underlying premises. Besides, the first thing to overcome would be the question of how

to accommodate the systems being translated to the culture or habits of place being

! More discussions, please refer to [Kaneko] (1966), Simin to sozei , p.315.
* http://www.ndl.go.jp/constitution/e/etc/c01.html
3 A concise version could be found in [Kaneko](2008) and a more detailed one in [Koyama](2003)
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transplanted.

To sum up, the concept of rule of law in taxation to be developed in the following
would not focus on its traditional focus namely as a procedural principle but

emphasized on its reception and accommodation in terms of legal transplantation.
C. The essential quality of tax power and its over-respected character

Rule of law in taxation, historically sp_ealfing; c_ouid be taken as an evolution from the
former tax-power relation (Seuerglewéntsverhaltnls) between state and people,
different from the focus noWéday;s,; taX-IaW _::reiation (Seuergesetzesverhaltnis).
Therefore, even rule of law in taxation (Gesetzesmaldigkeit der Besteuerung), like the
tax-power relation, is merely one of the approaches to illustrate the relations between
state and people. However, these two illustrations of the state-people relations, even

being logical thus having its own argumentation respectively, the approach of which

still remain two completely different things and even in contrasting standpoint.

To further, rule of law in taxation is actually a legal perspective of the state-people
relation based on state’s power. This so-called legal perspective lays special emphasis
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on the protection of taxpayer’s human rights; furthermore, from the standpoint of the
protection of rights, such legal perspective is designed to restrain state’s tax power by

means of the legitimacy of democracy.

On the other hand, however, the power perspective only emphasizes the power
character of state’s taxation, the legitimacy of which is to compel taxpayers to obey
their obligation to pay taxes. Therefore, the fact that taxpayers are bound to pay taxes is
something absolutely legitimate under the power perspective.

If and only if, the legitimacy. of the! s"f;“te (SaaIIic_:hkeit) is the same as that of
democracy—i.e., both the legftim.el;(:.}/ of stlate_: e;nd that of people are valued
equally—then, the two are not in a contrasting position. In actuality, however, the cause
of the origin of the state is the very effect that is opposed to the people, which makes it
possible the causality between state and people. Therefore, what kind of relation best

describes the relations between state and taxpayers is the core issue at hand.
D. Re-examination of the concept of protection of taxpayers’ rights

On the whole, rule of law in taxation underwrites the concept of reservation of law
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(Vorbehalt des Gesetzes), a right-protecting mechanism which suggests any
infringement on people’s rights from state power sine legem be invalid for the lack of

democratic legitimacy.

Furthermore, the mechanism of reservation of law is not something only exist in the
field of tax jurisprudence; rather, it is an issue also rampant in other fields of law as well.
Such issue could be taken as the question of whether the principle of rule of law
(Prinzipien Rechtsstaatlichkeit) ' isteapable egough to function as a means of human
right protection or not.” Howeyver, the?__mfechenj\srr; for such protection is taken with a
rather doubtful attitude toward§ its_ef flechF?eﬁess The.. following argument intends to

start from on a teleological criticiSme ..
1. teleological character of thetraditional approach

Indeed, judging from the relations between the measures taken and the goals to be
achieved, the idea of rule of law in taxation as a standard for constitutional review,
without a doubt, does contribute to the protection of taxpayer’s human rights. That is to

say, the premise for the exercise of state’s power to tax to impose taxes on people is to

' In the field of constitutional law in Japan, it is called “Houchisyugi”(7%1A 1=5%)
* Tipke, Die Steuerrechtsordung I, Aufl. 2, §5.
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be in the name of law; without the consent of the people the legitimacy of taxation

would no longer exist.

That is to say, upon discretion of the tax administration to decide whether certain events
or facts could meet the threshold of being taxed or not, in order to prevent arbitrary
judgments, discretions are turned over to the legislative sector. Hence, representatives of
the people are expected to decide the requirements of the employment of tax power on
their own; in the end, the administrative sector is left with merely the application of
laws with the ever-decreasing spacefor discretion.

=

i

The reasoning in the above is sorﬁéwﬂat teleoloéi cal .in a sense. However, the approach
of the argumentation—the right-orientated approach—as well as the attempt to achieve
the purpose of protecting human rights could be insufficient, not to mention its lacking
in constitutionality. The reason for this, in a word, is that the focus of the approach tend
to rest on the right of the people rather that that of taxpayers. That is to say, the

protection of the right of the people does not center on taxpayers.
2. Criticizing theright-orientated protection mechanism
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Generally speaking, by means of enumeration in the Constitution as basic right, the
content and meaning of certain interest could thus be protected. However, such way of
protection, even being able to protect rights, doesn’t equate the protection of
taxpayer’s rights. In addition, the legal-dogmatic (Rechtsdogmatik) approach of
interpretations of articles which often incurs criticism is an excellent example to observe

the defect of such mechanism.

The following paragraphs intend to present.the right-orientated argumentation in a
three-stage analysis.
|

i

i.  Step 1: contrasting'pesition and confrontation in the relations

between property rights and power to tax

First of all, it is necessary to limit the scope and set the limitations of the topic. Thus, it
is important to make sure the object of the right-orientated mechanism is aimed for the

prevention of power. Such power, to be more explicit, is the power to tax.

»  contrasting positions of tax power vis-a-vis property rights: each claiming its
own legitimacy
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Needless to say, tax power being a form of tax power, is entitled to the legitimacy of the
state. However, in the case of the property rights of the people, holding inviolability
character, also claims its own legitimacy. Therefore, when it comes to the state taxing
away people’s property, the connection of the power to tax and people’s property rights

turns into a contrasting so as to even a contradicting relation.

»  The contrasting position indicating the inequality of the relationship

| ! =3 | | )
What’s more, such contrasting relation, two sides having unbalanced forces, is thought

to be in an unequaled situation, resulting.ifia need:to protect the people’s side, that is,

the protection of property rights.

In the Illustration, two arrows, each representing the interests of tax power and property
rights, could be seen in the picture. The oblique-lined part of the arrow indicates the fact
that the legitimacy of taxation remains unknown. Meanwhile, people, facing with the

infringement of tax power, is capable of defending the power is also unknown.

» A confrontation has to be based on contrasting position
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One thing to be emphasized is the fact that the genesis of the confrontation should
always be on the premise that two different existing wills are located on a contrasting
positions. For further explanation, the formation of the relation of confrontation relies
on two confronting standpoints which are bound to exist. Such confronting
standpoints, in most cases represent different interests; sometimes even two

diametrically-opposed interests are in competition thus effects each other frequently.’

[llustration 4 Contrasting position' and confrontation relation between property rights

and the power to tax (First Layer)

— =

Confrontation

Property rights Power to Tax
/ (drawn by author)
Contrasting position
l. Step 2: a way to understand the relation between state and people

! Incidentally, the term interest, infringement, defend, are used as general terms which can not be
concretely defined.
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The relation between state and people could actually be observed on the premise of the

dichotomy of private and public sphere.

In the modern state, individual in the private sphere is centered on property rights. In

turn, the exercising of one’s property right, is actually a kind of fulfillment, or a possible

way to self-realization.

[llustration 5 Relation between state and people (Second Layer)

Property
Rights

Power to Tax

Individual — private sphere

— Relations between individual and state

Sate—public sphere

(drawn by author)
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1il. Step 3: Relation between tax obligation and basic obligation: response

1n constitution

Both the tax obligation in the constitution and basic obligation in the constitution are
somewhat interconnected. In addition, the former is a concretization o the latter. In
terms of tax jurisprudent, the relation between the former and the latter, could be taken

as a form-substancerelation in terms of tax norms.

Moreover, the form and substance of tax norms, ideally speaking, are actually two sides
of one same thing. A realization of'such ref%ﬁnship, in the field of tax jurisprudence, is
o i T |

called the methodology of economic (i)bservatién (wirtschaftliche betrachtungsweise).

[llustration 6 Relations of tax obligation and basic obligation in Constitution (Third
Layer)
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1v. Integrative view of the three layers

To combine all three layers from the above, three possible deductions are to be made in

the following.

1. In the picture indicating the relation confrontation, the larger arrow with spotted

coloring representing tax power expresses the need to review the legitimacy of
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2.

3.

the tax power at a regular basis.
the relation between private and public sphere under the constitution is actually a
linkage from the people to the state connected by the basic obligation.

In modern state, the basic obligation of the people is centered on the obligation to

pay tax.
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[llustration 7 A Panorama of Confrontation (Integration of the three layers)

Confrontation

Property

Power to Tax

Rights

Individual private sphere

A

\ 4

Tax obligation in Constitution

Forms of Norm (value order in Constitution)

I

Substance of Norm (value judgment in Constitution)

Sate public sphere

( drawn by author )

108




In this illustration, the coloring of the arrow on the right hand side gradually turns
darker as become closer to the center of the circle. Such illustration indicating the
standard of the constitutionality of taxation gets more rigid as such power approaches
the center of the private sphere. As for the square, the requirement of the
constitutionality of the tax power is understood only within the framework of the

constitution.

[11. Reception of tax state theory and its reﬂecfions towards legal norms

a
-

= |
: | T.\ { -
The concept of tax state could ‘frace back to the concept of German concept of
el (|

Seuerstaat. In reality, this concept:is not only a-technical term in public finance as
generally recognized; it could also be observed in the long history of tax jurisprudence
(Seuerrechtswissenchaft). In addition, in the field of tax jurisprudence, the origin as
well as the development of tax state has been discussed not alone among European
countries, but even in Japan, various works could be noticed." Therefore, tax state is not
at all a concept alien in the field of academics. Frequently appeared as the concept is,

many things could still be overlooked, one of which is the obligation from the people to

the state. The following discussion attempts to make connection between the elements

! Several articles concerning such concept could be found in [Kitano].
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of tax state and the concept of rule of law in taxation.
A. Conversion among disciplines—the disparity between law and economics

One of the differences of tax jurisprudence and other legal field is thought to be the
concept of methodology of economic observation (wirtschaftliche betrachtungsweise) '.
The reason is not difficult to figure out; that is, taxation in its modern significance is
like a parasite onto the private economy.”

B. Tax state as an ideall type: Iftr-.ajffgf%r.rr.lation ..of moral grounds from public

finance to jurisprudence -

As noted in the previous paragraphs, originally the term tax state is not a legal phrase
but a term proved to be in the field of public finance. * Such idea in the field of law,
especially constitutional jurisprudence, is mostly close to the concept of the principle of
tax state (Seuerstaatprinzip).* Therefore, whether the two concepts are in accordance

with each other is to be noted in the context as well. In this turn, we attempt to analyze

Please refer to P. Kirchhof, Besteuerung im Verfassungsstaat, 2000, S.881f.
Schumpeter(1918)

[Ohata](1925), Sozeikokkaron.

More detailed discussion, c.f. Isensee(1977), Heun(2000)

110

BWoND =



the concept of tax state in public finance with legal theories.

In brevity, the term tax state in public finance simply indicates that tax revenue is the
principal revenue of the state’s income. To be in detail, revenues other than taxes are
only a small portion to the lion’s share of the revenue. Namely, the collection of state

revenue other than taxation shall not be played as the major role.

However, such definition does not.include the.perspective of jurisprudence. In the case
of legal theories, neither constitutional theories nor other legal aspects have given
genuine (or specific) legal-oriented dqﬁniﬁgﬁé as did the scholars in public finance. In
fact, to view the state as a whole, tax power being-an exertion of state’s power has its
significance in terms of public finance as well as in jurisprudence. For instance, once

the initiation of tax power has been approved, what kind of legal measures best suit the

situation could be ascribed to either tax administrative affairs or tax legislative affairs.

C. An aspect reflexive of legal norms—obedience to tax obligation and

obedienceto law

Actually, the concept of obedience to law does not equal to obedience to tax obligation.
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To explain, the so-called obedience to law does not only indicate the obedience of tax
obligation. Oppositely, obeying tax obligation doesn’t not only refer to the obedience of
law, either. That is to say, the above-mentioned two things may have different
implications of their own. Therefore, to understand tax obligation only from the

perspective of obeying the law is simply not enough.

[llustration 8 Obedience to taxation and obedience to law

Obedienceto tax Obedienceto law

V. Amplification of rule of law in taxation

From the above, for the purpose of protecting human rights, even traditional approach

of the reservation of law still takes effects, it doesn’t follow that such reservation works
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the same in the case of protection of taxpayer’s rights. Moreover, rule of law in taxation,
expressing the idea of reservation of law in its human right protection mechanism has
its defects which are shown in the previous paragraphs. The reason is because of the
effect of such mechanism is rather passive and should have added more active elements.
In other words, an amplification of the principle of rule of law in taxation may be a

patching up solution.

A. The concept of Intrinsity: An amplification of Freedom and equality of

taxpayers

&t

’."nh -

Taxpayer’s rights should be understood by tﬁe freedom and equality of taxpayers.
However, such way of understanding, can’t help to but borrow concepts form taxation
and public finance theories. The reason lies not only in the traditional thinking of the

dichotomy of form and substance in tax jurisprudence, but also in the genesis of the

modern constitutional state. The following focuses on the former.

The concept of Intrinsity could be understood in various ways even in the context of

the paper. Three ways of thinking are to be presented in the following.
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1. Metaphor of Honne (historical experience) and Tatemae (received ideas)

When it comes to the legal transplantation in legally-underdeveloped countries, the
transformation from the chaos of alien institutions to focusing on the historical

experience of its own', is a question of intrinsity.
2. Conceptsborrowed from different fields

In addition, one should also take heed to the disparity’of understanding of concept of
tax in different disciplines, whichiis gener’éiflgT}-}:being discussed in public finance. That is
' | 5 |

to say, the different concern between: law.and economics should be taken care of here.”

Moreover, there is another question which falls in the category of legal interpretation. In
the field of tax jurisprudence, the so-called original concept (eigener Begriff) and
borrowed concept (entlehnter Begriff) are differentiated.” Such differences are not the
same with that of different disciplines but different concepts borrowed from different

subjects of the same discipline, i.d., other subjects in the field of law.

" [Fuke](2006), Nagoyadaigakuhoseironsyu(4 i & K 215 Br i %), No.213, 2006.6., p.1-2. The
experience in Taiwan, see Wang, Tay-sheng, Legal reform in Taiwan under Japanese colonial rule
(1895-1945): The reception of Western law, Dissertation, University of Washington, 1992.

* [Hatakeda](1984), pp.23~, especially in p.25.

3 [Miyatani](=4) in: Zeihonyumon (HiiZAFH) (2007), 6.ed., p.57.
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For example a concept of gifting in the gift tax law, when borrowing from the civil law,
what kind of legal interpretation best suits the inner logic of tax law is the very issue.
The choosing of methods of interpretation has to take into consideration of the values of

law as well as values of the society which underlies the concerned legal systems.
B. The premise of Instrinsity

If the above-mentioned concept of intrinsity should be'the premise for the reception of

13

law, then, the value in both constitution an'.-'t-qe society would be the moral foundations

- :.HPL

of the intrinsity, namely, the premiseof the premise.

The value in Constitution is grown out of the values in society. Therefore, the concepts
of constitutional values are bound to be included in those of society. Thus, its category
is thought to be smaller yet more concrete. As a result, the demonstration shown in the
previous illustration expressing a constitution framework within the society remains

unchanged.

As a result, if the reception of the law is merely a transplantation of law statutes and
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legal institutions, then, without a doubt, values formed in other socicties would
definitely be directed and even exacted to the receiving country. In turn, the
enforcement of such exacted systems would face various difficulties, thus emphasizing
the importance of mutual understanding among different culture as well as contrasting
values. However, the fulfillment of reaching mutual understanding remaining highly
doubtful, a blind-folded introduction from alien culture is definitely awkward to the
fellow people. A crisis in the constitutionality of requiring people to obey such
yet-internally integrated legal institution would,_ as aresult, be unavoidable.

In summary, the concept of rule of Iawl;r;%éﬁon, concerning the relation between tax

' | <> [}

obligation and taxpayers, is a quésﬁqﬁ of crucial'l'importance. The previous paragraphs,
focusing on the interrelationship between tax obligation and rule of law in taxation,
takes a critical perspective on the function of the principle of rule of law and at the same

time attempts to add a few amplifications to the concept by means of theories of tax

state in the theories of public finance.
C. Further inference from the limitations of taxation

The argumentations above have not yet gone into details as to how such generalized
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conditions of man are being demonstrated. However, a clarification of understanding of

the multi-dimensional character of tax normality is still note-worthy.

Nevertheless, the paper tends to take a rather open attitude by listing out possibilities
that this genuine limitation of taxation which grown out of human nature could be

applied.

1. Asrules or regulation

. ! =3 || .
In terms of legal interpretation of conceptsi.;of taxation, there has been a long history of
. |’ |}V
tug-of-war between formal and sUbstantial approach of understanding the meaning, the
former meaning the appearance of taxation power as regulations in comparison with the
latter referring to the economic substance being regulated. The method of
wirtschaftliche betrachtungsweise is the product of this detachment between the
formality and substantiality of the two perspectives. However, what is to be taken into
consideration in this sense usually depends on what kind of interpretation method is

being chosen and has little to do with how actually economic effects are occurred

afterwards due to the implementation of the chosen method.
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2. As asource of state revenue

Different from the point above, taxation as a type of revenue-collecting device, should
stick to its logic or its functional sense created so as to be recognized by its feature and
distinct from other types of collecting devices. For example, taxation embodies the
spirit of equal distribution which could only be understood when the principle of
equality if being taken into account in terms of constitutional review. Moreover, the
economic effect of imposing tax burden on ce_r._tain conditions which alter the choice or

even preferences of the individuals would riSk saerificing individual’s freedom to

a

engage in acts which still seems to be a mc'e.i'chmce in a pre-taxed situation.
i i _:'\- i

i
In other words, the interpretation of the concept itself should are restricted to the extent
that derivations of the concept should not go against the original meaning which focus
on its economic nature. Otherwise, the attention of the freedom nor equality of the
taxpayers, which bears strong inclinations to the economic sense, would very likely to
be drawn misleadingly back to the generalized protection of human rights postulated in

the Constitution offered in Part A.

3. Asasociological factor—the limitation proper of the Seuerstaat
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As Goldscheid and Schumpeter had pointed out, the sociological side of public finance
has long been neglected regardless of how important a role such perspective might play.
The limitation of tax state, being the most demonstrative example, illustrating its
dominant predictability of foreseeing the outbreak of World War I ten years before.'
Such approach of certainly raised attention but yet to be concretized into methodology.
The difficulties of standardizing such perspective would be mentioned later in part D
and the plausible application is to betexpanded i_n the next few paragraphs.

Schumpeter had proposed that there is Ifa-. ’?%tém limitation to the tax state system that

' |'= |} p

once a penny taken away from 'Jp'eo.;i)le wouldl' no- longer mean a raise in the state’s
revenue but rather, only to the detriment of the productivity.” This visionary remark has
made enormous impact on various thoughts in different academic fields. While the
economists came up with a notion of “maximization” of tax revenue in total’, legal
scholars had implemented such limitation in the judicial review, asserting that the

motivation in pursuit of self-interest in the market are related to certain features of

freedom, such as the freedom to work and freedom to conduct business, etc., and thus

! Schumpeter(1918)
? Schumpeter(1918).
3 Please see Laffer curve of the supply-side economist school.
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should not be affected but to be protected by the Constitution. '

However, the essence of such limitation is still yet to be refined and in turn, to be
developed into theories. As was been stressed highly in advance in Schumpeter’s work,
his analysis of the issue, namely, Crisis was based on the approach called Fiscal
Sociology. It is the social psychological factor that the state should take heed to in order

not to overpass the limitation of the tax state lest it break down the whole system.

By inference, the emphasis of such*approach can be-highlighted as a strong reflection
o = | . . .
and criticism on the methodology of '[I"%dltlon public finance theories then. It is
interesting to follow the ins and outs of aftérmaths. of such propositions in the academic
fields of public finance. Nevertheless, it 1s quite another topic to see how such approach

could provide a different point of view of moralities in different societies. The latter, is

the main theme addressed in part D.
4. As arepresentation of people’s moral mentality

People acts differently according to different social backgrounds in which they are

' The most famous would be the concept of “Erdrosselungsteuer” and the half-half principle
(“Halbteilungsgrundsatz”) proposed by P. Kirchhof.
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nurtured or accustomed themselves to, and Schumpeter was being quite reticent as to
the actual ways of how to approach these social factors. However, he never hesitated to

leave a few clues for us to explore.

As stated above, the freedom and equality of taxpayers could not be sufficiently
protected by means of the general protection of basic human rights. Taking part A and C
into consideration, it stirs up the concern of how the image of “paying taxes” is rooted
in people’s mind. In addition, focusing on th_e._ analysis in the limitation of taxation in
Discourse, the elements which dominate xlthe ._:ch\inlging of taxpayers in Ancient Chinese
will be of great concern. f:q |

When tax duty has been an obligation which can not be deprived of a person in modern
age, it is common for a person nurtured by tradition Chinese values', to try to either
justify or condemn the legitimacy of taxation with his/her interpretations of such
traditional values; whereas the attempts above can never in any way change the
historical factor of the legitimacy and the task for legal studies to ensure the

“what-comes-of-a-man” of taxpayers.

! Here we can only refer to the thoughts of Confucianism, Pragmatism, and Taoism at the very best.
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However, we can still ask, how such “makings” of a man present themselves in a
Chinese-cultured society—that is, the appearance of freedom and equality of a taxpayer
under the necessary evil of state’s ruling. Moreover, with respect to the legal issue of the
protection of the makings of a human, the real question would be how to make a
taxpayer either free from or out of the imposition from the environment of a specific
society—that is, how to protect the equality and freedom of taxpayers with Constitution
and the legal institutions sanctioned by it. Nevertheless, the content of this paper here
can only extract two element factors,, I.e.; ._instituti onal concern and sociological

concern.

Ilustration 9 The four dimensions of limitétion! of taxation

A. Legal rules of taxation

—

B. Source of state revenue

B
C
C. Social psychological factor
.
b I

(Anpiqepueisiopun 7 Aiqeuondoddy )  eIpajy

D. Ethical values and thoughts
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PART V TAX NORMALITY : AN INTRINSIC CONCRETIZATION

—value judgmentsin tax law: the righteous-beneficial differentiation

It may be clear from the above that tax regulations are chiefly influenced by two
elements, both institutional and societal factors. However, how to rationalize tax norms
into a logical model is the next step. Such attempts expressed as the interaction between
tax normality and tax morality, reflecting the tension between substance and form of

tax norms, are developed in the following,argumentations.

&t
=

I. Substanceand Form ofa t?x nor_rr!l :;
Generally speaking, form( 7) and substance( /) are just two sides of one same thing.
However, due to opposite standpoints they take, different observations are found and
thus results in incoherent interpretations. Taking into account the same origin of two
interpretations have, there still exist a certain kind of relationship interconnected. Such
relations could be found both in jurisprudence, linguistics, and possibly in other
academic disciplines. The following paragraphs focus on such dichotomy of form and
substance in different disciplines which are mostly concerned with the theme of the
paper, in search of similarities.
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A. Re-defining of the Detachment

Form and Substance are two of separate but related perspectives to note. Actually it
has already been recognized in the fields of jurisprudence (e.g. historical jurisprudence
and analytical jurisprudence), in economics (e.g. historical school and neo-classical

school), and possibly in linguistics (e.g. sociolinguistics and theoretical linguistics).

However, the most important issue/here, to us, is to, figure out how such detachment is
presented in different areas and how_thefr;éfé;tions between forms and substances are
formed differently according ‘to special features 1n respective disciplines. Most

important of all, the paper attempts to ensure that, amongst all these areas, whether the

formation of these dichotomies have shared some common logics or not.
B. Concretization of Similarities: logical vis-a-vis societal

The following discussions first try to find evidences from theories in the linguistics (the
separation of language and thought) and thus make linkages between theories of
jurisprudence. But by focusing on the terms rule and principle and the logic in between,
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we intend to find similarities both indicating a shared horizon, that is, the separation of

logic and values indicated in Perelman’s theory'.
1. Understandability and Receptionability
A. Borrowed concept (entlehnter Begriff) and Intrinsic concept (eigener Begriff)

In terms of tax jurisprudence, the set of concepts of Borrowed concept and Intrinsic

concept originated from German literaturez, but 1surarely developed inside Germany".
, | =3 | | - B . .
Interestingly, these two concepts are still mizealous discussions yet outside the original

country. '

First of all, we tend to focus on the understandability of the received or transplanted

legal systems and values.

1. Foreign law as borrowed conceptions?

' Perelman(1958/1969), Wang(1997), Yen(1994, 1995/2003).

2 Distinguish between the two concept could be seen in H. Kruse, Steuerrecht, 1., AT, 1 Aufl. 1966, S. 65.
z.v. Kaneko, Zeihou to sihou, in: Souzeiho to seihou, 1977, p.13, note 2.

3 The two concepts originated from the relations between Civil law (Zivilrecht) and Tax law (Steuerrecht),
see generally, Tipke(2000), however, the development of the two concepts was no longer the focus.
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The concept of Intrinsity may indicate two implications. It not merely implies relativity
of disciplines—be it different sciences aside from law or different majors within
jurisprudence—but also refers to a relativity of reception. The former points out there
exists a relativity in knowledge itself, while the latter involves a relativity of values

among different cultures.

What is to be noticed is that, once the judgments of values has to depend on the grasp of
knowledge, or when knowledge:is recognized as certain value, it is imperative that the
relations between knowledge-rel ativity andf\?_a]ﬁerel ativity be clearly distinguished.

2. Foreign law is objects of reception

Based on commonality of knowledge—that is, knowledge is commonly understood to
the extent that its interpretation could be the same everywhere—the understanding of
knowledge, by all means is conducted in a “knowledge first, language second” process.
However, if we consider the learning process of human, the understanding of
knowledge is through language, rather oppositely a process of “language first,
knowledge second”.
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If 1., 2. in the above are to be true, namely, 1. the logic of legal language are the same as
that in daily life, and 2. the understanding of knowledge is by means of language; then,
it may as well make sense that we consider the premise of mutual understanding
between the language of the received country and the receiving one when dealing with

the reception of foreign law.

B. Receptionability and Understandability

i3)
1. Comparability—commonaﬁﬁés among tax moralities

| suppose, then, that he’ d need time to get adjusted before he could see thingsin the

world above.

516 a, Republic VI1.

Historically speaking, Chinese society turns out to be quite different from western ones,
despite several massive communications between the two civilizations, each has its own
development. More interestingly, however, in the course of their respective journey of
development did they encounter similar tasks to be resolved. The question we are
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concerned about is a good example in the area of jurisprudence.

Both facing enormous expenditure in the warfare to be financed, how state maximize its
profits from its economic system were ascribed to the question of the choice of its
economic system. However, since the decision of economic system brings in an overall
impact on people’s economic life, such decision, also falls in the category of

constitutional jurisprudence, especially in its modern significance.

Despite that constitutional jurisprudence and publie finance are different after all, the

s 'l
e

values and thoughts underlies thems_elve"js;'hfléspectively, which can not be taken as
identical; what is certain is that the question of. “‘whether the state to intervene the
market” seems to be the main concern, which appears both in Crisis as well as in

Discourse.
2. Receptionability: Intrinsity vis-a-vis Reception

At first, he' d see shadows most easily, then images of men and other things in water,
then the things themsel ves.

516 a, Republic VI1.
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By Crisis, there exists a limitation of taxation lying between state (here referring to tax
systems, i.e., tax state) and people, bringing doubts to the invincibility of state power. In
a constitutional state ruled of law, the rights of people (here referring to tax payers) are
valued higher than state power (here referring to tax payers) and can thus restrain the
power of the state. Therefore, we may be curious of the legitimacy to restrain the state.
After all, what is the groundings of such legitimacy of the state? Does it originate from
the values developed in our tradition and cultur_e? Or does it come from transplantation

abroad?

&t

By Discourse, we tend to be able'to Jump out ofl'a weétemized framework of theories of
limitation and directly touch upon tax obligation itself. Combining the ideological
debates during the Salt and Iron Meeting with the social contexts at the time, we found a
nexus connecting power of taxation and obligation to pay tax in traditional China. And
it is the indistinctiveness of morality (De) and law (Fa) that makes the

argumentation of the legitimacy of obligation to pay tax a hard nut to crack.

In other words, if the reception of law refers to mere transplantation of institutions and
regulations, then such reception amounts to laying a whole setting of social values
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directly on top of an originally different one. Therefore, it is a prerequisite of a
mutual-understanding between disparate values that these values could be mutually
beneficial. However, being unsure of the possibility of mutual-understanding but insist
on the exaction of certain values may contribute to people’s ignorance of the groundings

of the received system thus to the ignorance of the legitimacy of obeying such system.
»  Common logic—the righteous-beneficial differentiation

We tend to apply the separationyof tule and principle’in the western legal theories to

a

. . =1 .
examine the relations between | r;ghte']g'ousness) and Li (benefit). We are of the
i .i 4 T | .
opinion that choice of value and prioritization «deducted from the confrontation of
principles and competing of rules, respectively, are unexpectedly in accordance with the

righteuous-benefit differentiation, which penetrates through the thoughts of moral

economy in traditional China, indicating commonality in the moral sense.

The issues in the two debates, both focusing on the relations of state and economy,
intending to find a borderline between state and people in its own historical and cultural
context so as to reach a harmony of coexistence. At first glance, both texts may have
nothing in common. However, we believe, it is this very irrelevance that makes possible
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our pursuit of a commonly-recognized moral grounds which exists in its own respective

context.
3. Mechanism for Communication: being under stood as premise

Of these, he’'d be able to study the things in the sky and the sky itself more easily at
night, looking at the light of the stars and the moon, than during the day, looking at the
sun and the light of the sun.

516 a, Republic VI1.

&t

’."nh -

Concretely speaking, how can the tax payer’s value judgments be presented in a form of
understandable way is the first question to be tackled. Here, building an
objectively-existing institution is of much help. The word “objective” indicates the outer

world from one’s inward psychological minds, and is opposite from “subjective”,

meaning individual’s mentality.

In addition, the so called “institution” is a mechanism, where information could be
gathered as long as members are aware of its functioning principle. Therefore, members
are able to express their ideas through the translation (or transformation) by means of
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communication rules. Therefore, in a society where people cohabits, institution is
necessary. To further, when taxes are for the purpose of the maintenance of the society
thus claiming its public character, it may as well necessary for the institutionalization of

taxation.

However, institutionalization can not be realized without rules and principles. In detail,
with a certain set of logic (no matter daily language or subsumption in jurisprudence),
the organization of the institution serves. to a.certain degree of understandability thus
possibly reaches predictability.
= |

i

In a state ruled of law, people:still Being the I'cin_;s to be understood, but the media
through which understanding is reached arc mainly legal rules. In other words, by
means of legal rules, how to enhance understandability in turn making one’s thoughts

communicable, becomes issues of institutional design, namely, the ruled-of-law state.
»  Understandability—foreign law and domestic law
Besides, speaking of the reception of foreign law, it can not be discussed without the

understanding of foreign law. For the enforcement of the received law might face
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difficulties if the laws could not make themselves understood. However, to enhance
understandability, people must be ensured to understand. Therefore, the question

becomes—how to understand.

Moreover, if reconsidering our own “inherent law”, it also needs to be understood
never the less. However, the understanding of inherent law, compared with “received

law”, seems to have higher feasibility.

4. Analyzability: taxpayers’ value judgments

&t
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the sun itself, in its own place, and be ableto study it.

516 b, Republic VII

In a modern state ruled of law, it not only becomes a tool of social regulation, but as
well serves as a media of interaction among people in the society. Therefore, pratical tax

laws, which are closely clung to daily life, also fall in this media category.

Simply put, legal issues may enter daily conversational topics and become something
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thought by everyone rather than restricted to certain group of professionals. For
example, it may be possible for a tax payer to have an understanding of practical legal
rules so as to all kinds of tax plannings just like a jurist in a jurist way.! However,
likewise, when tax payers are mapping out tax plannings, they shall as well be required
that their tax arrangements be conform to the ideal of tax equity required in the

constitution.

The question we are to raise is that'whether it.is possible to analyze all kinds of value
judgments made by tax payers. In other words, from-the perspective of taxation, if the

= | . .
tax arrangements made by tax payers ar¢ to no possibility of being understood, thus
’ | <= |

impossible to analyze, then, let alone their predicltal_?ility.

For the question above, we are of positive opinion but reserve a conservative attitude
towards the validity of the postulate of question. That is to say, presuming that
analyzing subjective minds of tax payers contributes to a good understanding of the
motives of tax payers’ behavior, it doesn’t follow that these analysis leads to

predictability of their behavior.

! This deduction originates from the interpretation of Perelman’s concept of value judgment in [Segawa]
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As for our proposition of an integration of the righteousness(I)-beneficial(Li)
differentiation in traditional China into the present received legal system, we still

believe it effective.
5. Foreseeability

And at this point he would infer and conclude that the sun provides the seasons and the
years, governs everything in the visible World,._ and.is in some way the cause of all the
things that he used to see.

| ’“':: 516 b, Republic V11
The behavior of tax payers are the outward forms of their preferences. If these behaviors
are considered to be a benefit-based thinking pattern—namely, measures taken are
conducive to the fulfillment of the purpose'—, the predictability of such behavior is
high. For example, if a tax payer only act according to the minimization of tax burden,
then it is reasonable for the tax payer to choose the easiest approach to reach his/her

purpose. In turn, with the thinking of benefit-oriented decision making, either tax payers

themselves or the tax state could predict his/her behavior roughly to take precautions

! Maybe in Weber’s word, “Instrumental rationality”
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against or to be used for policy orientation.

However, neither do all the behaviors from tax payers count on benefit-oriented basis
(or relies on his/her preferences), nor do all their behavior guided by tax minimization.
Tax payers may act to self-realization which might not be taken as benefit-oriented
based. Actually, we should even say that a behavior aiming at tax minimization is
supposed to subordinate to one’s self-profiting motivation. In other words, the reason
why tax payers seek after tax minimization might be that they are taken captive by the
reality of the coexistence of tax;and (_;_apjtali:gm, l;e it their unawareness of it or their
i

being stuck in social reality.

On the other hand, even jumping out the framework of capitalism, the purpose of tax
payer’s behavior should not be (and actually difficult to) examined by merely the
self-interest factor. Since that one’s subjective preference are constituted or mixed by
various kinds of values one recognized, and that tax minimization being only one part of
the various kinds of values, technically speaking, fails to perfectly predict tax payers’
inclinations. Thus, to mitigate the confrontation between received law and inherent law,
in terms of tax law, all the main value judgments underlying tax payers’ behavior should
mostly be considered. And the prediction of individual’s value judgments is certainly no
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easy task.

However, with the arguments in the above, we still find high predictability from the
value-based thinking pattern. Reasons are language communicability and dialectic logic.
The former explains the communicability between different legal systems, the latter
indicates commonalities in the exercise of dialectic logic in the process of value
judgment in the respective contexts, which is similar to the righteuous-beneficial
differentiation. Therefore, the motive in taxpa_tyer’s behavior still carries predictability,

even though it is based on some yalue-judgment other-than profit-maximization.

=

C. Reception and Transplant of rules dnd prlln_g;iples

= V‘ "

1. Principle and rule in interdisciplinary overview

i.  Linguistic perspective

It has been argued that people may have innate knowledge of certain core characteristics,

linguistic universals, such as the concepts of noun and verb.! The whole mechanism of

! Hayasaka and Toda (1998/2000), pp.10-11.
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such characteristics that is shared by all languages is known as universal grammar.'

Universal Grammar (hereinafter UG) is a theory strengthened by Chomsky claiming
that UG is the common possession of the knowledge of language that all human beings
share, regardless of which language they speak.” By inference, there exists a set of
principle which may apply to all languages’, and thus, acquiring them would equate

learning the applications of such principle to a particular language.*

By incidentally quoting Cook & Newson(1996), “Rules are idiosyncratic phenomena

il -3
—

guage such as the Verb Phrase in English.

that account for specific aspects of one I"'n
Principles account for properties of ‘all rules and all languages, UG [Universal
Grammar] is concerned with establishing a single principle that applies to all rules in

English.” (p.34), such universality seems to bear an intention similar to that of

jurisprudence.

By simply analogy, like relativity in different languages, there also exist relativities in

different laws, articles, and purposes of regulations. However, since the law has to be in

' Tbid, p.10
% Cook and Newson (1996), pp.1-2
? Ibid, p.2
* op cit.
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unity both in values and in application, in order to eliminate the contradictions between
different laws or articles in the same law, a set of rules for application must be found or

created, similar to the possible effects of UG.
ii. Legal perspective: Rechtsregeln and Rechtsprinzipien

Another quite explicit example of the separation of rule and principle in the field of
jurisprudence would be the different. mechanisms whenever conflicts of interests

occurred. In other words, which kind of mechanism«is to be used depends on which

a

level of the concerned conflicts of 1nte,rests"]g‘elongs to, rule or principle.
’ | <= |

i
Discussions on differences between rules (Regeln) and principles (Prinzipen) has been
recognized over years.'However, it is not until Dworkin that rules and principles are

clearly distinguished in quality,> whereas Alexy is the one who launched a strong attack

on Dworkin’s rules theory® yet made revisions to it.

' J. Esser, Grundsats und Norm in der richterlichen Fortbildung des Privatrechts: rechtsvergleichende
Beitrdge zur Rechtsquellen- und Interpretationslehre, 1954 1.Aufl.; 4.Aufl. Tiibingen 1990 ; K. Larenz,
Methodenlehre; Canaris, Systemdenken; z.v. [ Yen] (1998/2003) S.62f.

? See [Yen] (1998/2003), pp.63-, especially p.65. For Dworkin’s accounts, R. Dworkin, Taking Rights
Seriously, London.

? [Yen](1998/2003), p.65
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According to Alexy', legal rules([![]) refers to the conditions of articles (Tatbestandes,
fﬁ’?‘rﬁ,l [F) concretely stipulated in the articles the effects of which takes place as soon
as the elements are fulfilled. Thus, rules could be applied directing to facts in actual
cases with the approach of subsumption. On the contrary, principles are standards or
criterion for application which only serves an indirect or subsidiary function to rules.’
In other words, principles are optimization of rules which the application of rules is at

best to approach to the value held by the principle as closely as possible.’

2. Resolution for conflicts of interests:*Prioritization vs. Coordination

= |
| ] i

i.  Definition of confliets of interests
The concept “conflict of interests” here, refers to a number of two or more separate but
related interests which confronts with each other in a certain incident, e.g., two

confronting application of rules.

ii. Prioritization: Resolution at the rule-level

! Alexy, Theorie des Grundrecht, 1986, z.v. [Gee](2007), p.194,[ Yen](1998/2003), pp.67-.
? [Gee] (2005), p.194-195.
3 Alexy (1986), S. 75, z.v. [Gee] (2005), p.387.

140



In terms of conflicts of rules, the problem becomes which one or one sets of rules rather
than other that shall apply in the very situation. Therefore, it is the prioritization of
application of rules that serves to resolve the dilemma when it comes to conflicts of

interests.
iii. Coordination: Resolution of conflicts at the principle-level

On the other hand, the situation in a conflict between principles is rather different.

Different from rules, which are merely results of the, process of subsumption, principles

a

e

. . - 10 . .
are signifiers of certain values underl,ymg.?-regulatmns. When it comes to conflicts of
. |’ |}V
principles, it is the confronting values that ase involved. What is being decided is not
based on technical concerns of the organization of applying rules but on which of

conflicting values should the interpreter take side. That is to say, the coordination

process results in an abandonment of values that are not adopted.
iv. Incurred effects of the two resolutions
Notice that the coexistence of two conflicting rules is allowed. The effect which

prioritization can make is only the decision of order, that is, the preferred validity of
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application of rules in each case. On the contrary, the effect of Coordination, involving
more of moral consideration that tangles behind, the decision of which often sacrifices

one side of the conflicted interests.

Due to the above-mentioned disparity of the two different levels of conflicts, resolutions

for their respective conflict of interests could vary accordingly.

D. Language as Media for communications

1. The relations between l,angﬁgg:é and thoughts

We hold the assertion that languages and thoughts are two different things. However,

the two are very much in relation that the two influences each other.

Secondly, we hold that language is something that helps the formation of thoughts. In
addition, by accepting Whorf (1965)’s hypothesis of language relativity, we believe,
different languages affects thoughts in different ways, thus contributes to different

thoughts.
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As for language determinism, even though we fail to provide more scrutinized
argumentation, we hereby take a more conservative yet integrative standpoint that
language does play a deter minant role in people’'s thought, however, the generative
capacity of human brain itself could not be overlooked. Such point of view is

stressed in the relations of principle and rules in the paper.
2. The relation between principle and rule

Taking into account the crucial rolehuman brain itself plays to languages and thoughts,

s 'l
e

we further the argumentation by pointing"f.;c;ﬁ% the _relations of rules and principles in

terms of Chomsky’s Universal Grammar(JG), I' &

Furthermore, we compare the relations of rule and principles both in the field of
linguistics and jurisprudence, we come to the assumption that they both shared
similarities. Such similarities could best be illustrated by Perelman’s concept of formal
logic and dialectic logic, the former implying the logic of rules and the latter the logic of

principles.

3. Communication by formal logic and by dialectic logic
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Finally, we tend to deal with application of the relation of rule and principle. In terms of
the relations of rule and principle, two levels of application were attempted in the paper;
first, the interdisciplinary application between jurisprudence and linguistics, and second,

the application to the concept of knowledge.

We found the logic of the separation of rule and principle in both jurisprudence and
linguistic are compatible in terms of Perelma_m’s classification of formal logic and
dialectic logic. However, the applicgtiqlrl qPan;t seem as pleasant in the case of
knowledge. Knowledge being onesof ,tll;e. %rﬁis or_even an equivalent of thought, still
can not be applied to the model of i'u.lei-.principlel' relationship. Thus, we propose that the

logic of knowledge and that of thought are different and it is such difference that makes

the rule and principle pattern inapplicable.

To sum up, theoretically speaking, even though we can’t deny the existence of the
detachment of form and substance in the field of tax jurisprudence, a clarification of the
relations between taxpayers and tax systems in accordance to such detachment could
still be portrayed in the following illustration. And to mitigate the tension between form
and substance of tax norms, communication between tax moralities is considered to be a
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possibility.
E. Communication in rules and in principle
1. Reativity and Reciprocity

The concept of linguistic relativity is known for the variety of elements in languages,
e.g., grammar and lexicon, which results in diversity of languages. However different
languages maybe, one of the most influencing facters; 5o says sociolinguists as well as

Chomsky', lies in the multiplicityof spciefgéflz

Such multiplicity, however, resides in the recognition of relativism. For example, the
relativity of concepts, languages, or even values each respective society holds differs

from societies.

Nevertheless, it is undeniable that, no matter what society is concerned, languages still

play an indispensable part which is either the knowledge itself or as a medium of

! “Many linguists, including Noam Chomsky, contend that language in the sense we ordinary think of it,
in the sense that people in Germany speak German, is a historical or social or political notion, rather than
a scientific one ” (http://plato.stanford.edu/entries/relativism/supplement2.html) (underlined by this
paper)

* In other words, the recognition of pluralistic society as the basic premise is necessary. In terms of
values, different interpretations of values in proper are expected and tolerated, including the concept of
incommensurability and incompatibility.
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communicating knowledge. As a result, in order to understand how languages are in its
presentations, what needs be dealt with is the essence of languages or, the definition of

languages.
a. Difference in sociology of linguistics and sociolinguistics

An explicit example would be the relationships between sociology of linguistics and
sociolinguistics. On the one handy the ,field.of sociolinguistics would be linguistic

features of different social factors, such as gender, ages, ethnic groups. A related factor

a

i1s the change of time in terms of h1sto'r.{cal linguistics. However, these topics are
discussed within the borderline' of sociefy which the formation of the society is

recognized as a non-arguable preliminary.

On the other hand, the field called sociology of linguistics, reversely, is a sub-discipline
of sociology which conducts research by means of linguistics. For example, the
translation of Japanese Constitution drafted by the GHQ during the occupation of U.S.
troops could stir up different interpretations according to different ideologies held by

different people.'

" Further reference, Inoue K, MacArthur’s Japanese Constitution: A Linguistic and Cultural Study of Its
Making, 1991, University of Chicago.
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b. Analogy: a reciprocity between theory and application

In terms of the connection of the above-mentioned two fields, socio-linguistics and
sociology of linguistics, it is the reciprocity of theory and application of the two fields
as a tool for research that makes the two different fields possible. That is to say, the
detection of instrumental characteristic from other fields has been noticed; in turn, the
introduction of such turned out only as meth_o_dol ogies of interpretations but rather as

changes of direction in the development of the whole discipline.

&t
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c. Application: seciological jurisi)mplence and sociology of law

Taking the reciprocity of theory and application into account, the application of the

sociological method in the jurisprudence is worth mentioning.

The differentiation of sociological jurisprudence and sociology of law comes in various
interpretations', however, one of the most related one would be the one by Patterson

(1953). Patterson asserts the research object of the two disciplines is different,

' [Shen](2007), pp.243~
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sociological jurisprudence being prescriptive and sociology of law being descriptive.'
While the former focuses on the regulations, the latter pays its attention to the actual

facts that are being regulated.

In terms of linguistics, however, it is that descriptive character that is emphasized, both
in sociolinguistics and sociology of languages. Even though there exists both rules and

principles, we still tend to believe principles still are descriptive in character.

> language relativism and language determinism

= |
| ] i

Benjamin Whorf proposed two hypothesesfor tilé.;link between thoughts and language:
linguistic relativity and linguistic determinisn.” The former suggested that thoughts
differ from languages, whereas the latter suggested the language people speak helps

determine the very way they think about their physical and social world.’

2. Reciprocity after Relativity: Prioritization

' Ibid.

> Whorf (1956), Language, thought, and reality: selected writings of Benjamin Lee Whorf, ed. J. B.
Carroll. Cambridge, MA: MIT Press, cited from Clark in: Gumperz & Levinson (1996/1999)

* Clark, H.H. (1996), Communities, commonalities, and communication, in: Gumperz & Levinson
(1996/1999), p324.
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Two or more separate interests that are in relation could have two characteristics:
relativity and reciprocity. The former simply signifies the contrasting positions of the
two related interests, whereas the latter, namely, reciprocity, further indicates the
confrontation between the two interests in terms of the relations in which they are

involved.

Additionally, between the two characteristics of relativity and reciprocity, there exists a
set of certain prioritization, implying, a proper..order of recognition. Concretely
speaking, in order to understand; how two related interests are in confrontation (at the

level of reciprocity), it would be essential to first ofall delve into the actual contrasting

positions (at the level of relativity) these conflicted-interests are in.

[llustration 10 Demonstration of Relativity and Reciprocity

Objective perspective )
Demonstrations
( Theory of RELATIONS)
Relativity CONTRAST :
(fHIEHE) T i EERE
Reciprocity > :  CONFRONTATION
(FEIZ %) : (ZE %El 7 :
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[11. Mitigation between rule and principle

If there exists an absolute differentiation between rules and principles, that would be the
all-or-nothing character, Prioritization, in the former and a more flexible character of
Coordination in the latter. However, if the two are to be leveled together, the nexus
between the two, which contributes to how principle affects rules, mustn’t be

overlooked.

A. Communicability in values™

= |
| ] i

Since the communication in rules'ade;.)eind on lan;guggés, which lies in logic; what makes
it possible for two different ideologies which possibly conducted in different languages,
meaning different logics, be able to understand each other? Inquiries as such, are
labeled as the communicability in values. By a recognition of common logic', we

believe that different civilizations in different time and spaces are communicable.

B. Knowledge and Language

' Lloyd (2007).
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1. Links between language and thought

Wilhem von Humboldt believes that thought and language form so close a union that
we must think of them as being identical, in spite of the fact that they could be separated
artificially.’ That is to say, thought and language are two different but closely related

concepts.

Presumably, we hold the belief that the usage.of language is merely a confirmation of

our opinions in the minds, i.€., our thoughts. That 1s'to-say, something called thoughts in

) . ; =
our brains are conjured up before it was put mto the form of language. Therefore, our

minds could be transated into different foris acléogding to different languages, whereas

the meaning or the ideas being expressed should be the same referent.

If we consider substance and form to be two different things, then thoughts being the
former and language being the latter are apparently distinguishable. Therefore,
language is not the thought itself. However, if we try to focus on the fact that it is not
until the formation of thoughts into languages could our thoughts be developed to the

extent of being expressed. That is to say, our thoughts can never be complete without

' Aarsleff (1988: xviii), cited from Gumperz and Levingson(1996/1999) p.21.
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the formation process of transforming into languages. Thus, using languages equates
using thoughts. Thoughts and languages are just two different phases of one thing, the
expression of our minds. By inference, it is not difficult to understand why Chomsky
had presumed a language-mastering device which is already embedded in our brains

upon birth, the functioning of which is only by certain stimulation.

In this passage, what is to be emphasized is that, even if thoughts and languages are
only two sides of one same thing, their features. are still distinguishable, and the
relations between these features;is/indicative of the dichotomy of form and substance

. . = |
raised in the previous paragraphs. e

2. An analogy of rules and principles and their prioritization

Since we are not quite sure about whether thought and language are two concepts of one

same thing or not, it would be better to first recognize the difference between the two

concepts before trying to take the concept of knowledge into account.

As a result, when dealing with the relation between knowledge and language, we tend to

take thought and language as two different things and try to see whether both features
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derived from language and thought respectively could match the concept of knowledge

or not.

1. Analogy to rule-principle relationship

The relations between thought and languages in the paragraphs above may have the

same logic as the relations between rule and principle. That is, if we compare thoughts

to principles and compare languages to rules, the characteristics of rules towards

principles and vice versa could thus/e compared to'that.of language towards thoughts.

i)
| 13

To demonstrate, if the purpose of the Ienactrnentl' of law is to regulate people’s thoughts
by means of regulations, then the application of law would be the use of legal language
to transmit such purposes to the people. Furthermore, it is only with the application of

rules as the avenue of communicating thoughts that people’s thoughts could be reached

and thus be affected.

Therefore, both rule and principle in the linguistics are indispensable when dealing the
relation of language and thought. The application of the relation between rule and
principle to jurisprudence is the same case. That is, rule and principle both serves its
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own role to play that without either of which the whole mechanism of the rule-principle

relationship would no longer function.
1. Resolutions for conflicts of interests

If it is possible to compare the relations between thoughts and languages to the relations
between principles and rules, likewise but reversely, the logic of prioritization in rules
and the logic of coordination of principles..may. seem applicable to language and

thought.

= |
| ] i

That is to say, when it comes to-contrasts-of opinions in the communication, principles
serves the function of coordination different standpoints. Likewise, upon alternative
usages of language for discretion, it is the prioritization of rules that conducts the

decision process.

What is to be stressed here is that two different kinds of logics applies according to

different levels of conflicts, rule or principle.

In addition, the separation of knowledge and language makes it possible to the
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differentiation of concepts as well as values in jurisprudence. Oppositely, in the field of
linguistics, this kind of differentiation appears in the form of thought and language. The

former is very much related to knowledge.
C. Communication both in principles and in rules

Now we tend to march in a larger leap by referring to thoughts (opinions) and

languages (communication) as rulesiand principles:

a

e
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In a more practical sense, language serves| tot one of the ultimate goals as
. |’ |}V
communication. That is, the use of. language plays the roles of not only expressing
one’s thoughts in his minds but as well exchanging ideas with other persons. The former
involves only the processing of brains from one’s thoughts into one’s own languages,
while the latter, inevitably, has something to do with exchange of thoughts with one

another by means of other people’s languages. Such thought-sharing and

language-sharing engagements are the core of communication.
1. communicability as common interests
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As indicated in the above, languages must deal with communication of different
people’s thoughts, sometimes different languages. Thus, such differences in thoughts
and languages, stresses the importance of the pluralistic character in a society,
reaffirming the fact that different values exists in the same society and needs to be

negotiated, communication becoming an unavoidable process.

In a more optimistic sense, even though pluralism may deny the commensurability' of
thoughts, it doesn’t necessary follow the denial of possibility of communicability. In

reality, the recognition of such. existing possibility“is-an appropriate explanation for a

a
il -

functioning yet plausible society of plurali’s':t’;;::-{zalues.
’ i 5 = |

i
Furthermore, pluralism cannot refuse the construction of the universality for

communication. Such universality, however, requires a mechanism for mutual

understanding, namely a communicable language.
2. Logic and the rule-principle relation

i Difficulty of application to the communication process

! Here refers to T. Kuhn’s definition in Kuhn (1970,).
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From the above, we have proposed that there is a similarity of logic between the
relations of rules and principles both in the field of linguistics and jurisprudence. Even
though however different the two disciplines appear in its nature and functions, such

disparity does not affect the similarity of the relations proposed.

In terms of the application of such relation, however, the outcome appears not as
satisfying. Due to the fact that communication 1nvolves not only the process of both

principle and rule of thoughts but/as'well the element of knowledge, if the process of the

a

e
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exchange of thoughts does not cover the e'?%'change of knowledge, such communication
would become mere logical yet nbh-déveloping conyersation. Simply speaking, it is the

difference between exchange of knowledge and exchange of thoughts that makes the

application unconvincing.

As a result, a possible explanation would be that the logic of knowledge different from
the logic of either language or thoughts. Such proposition includes two deductions.
First, knowledge which is transmitted through language is not merely language itself.
Conversely, language serves as the transmittance for communication as well as an
interpretation of thoughts. Second, knowledge and thoughts have different significance.
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It is not incorrect to say that knowledge could be a more concrete form of thoughts, but
to say the logic of knowledge has somewhat reorganized the logic of thoughts would be

c€ven more precise.

Based on this assertion, the paper tends to focus on the differentiation of logic between

knowledge and thought.

ii. Introduction and further implication of Perelman’s “dialectic logic”

According to Perelman, logic is not.only fﬁ_Emal logi€ like mathematical formula, but as
well dialectic logic like value' judgments: \I'fal_lfle judgment is a judgment about

“purposes of human action”. In this sense, value judgment is the standards for

evaluating right or wrong, good or bad, useful or not, etc.!

Different opinions could all be reasonable at the same time. The concept of reasonable

is internally pluralistic. A reasonable man is governed by “common sense”, who tries to

do things that are acceptable by his surroundings and all the other people. So people

consider on-changing things, evolution and feelings of human beings, and the

' See Tipke(1983), Wang(1997), Shen(2007)
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development of morals, etc.'
iii. A Principle of Language

Thanks to Perelman’s classification of logic, rules and principles could thus find

themselves in a logical relationship.

Since people live in a pluralistic public_environment and different opinion could all be

acceptable, people should try to;make believe others among different opinions so as to

I

find the most support. Therefore, it.would 'o-’t:be difficult to understand why dialogues,

. :-_.;i:i’

persuasions, debates are stressed by Perelmans’..

Further, when communicating knowledge from different backgrounds, the only way to
understand these differences is by language. Applied to Perelman’s logic, that is, the
application of different principles, which bears different values or moral grounds, can
only be understand each other or reach a certain degree of exchanging ideas by means
of languages as rules which links between the concerned principles. Therefore, the

principle of language, in terms of dialectic logic, can no longer be a thought of

' See Shen (2007).
% [Shen] (2007).
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grammatical language only but as well a kind of knowledge, the logic of which is either

innately different or transformed afterwards.

[llustration 11 Application of logic to rule-principle relation

Formal logic > Dialectic logic

Perelman’s concept of logic

s
o

The relation between language and thought

Language Rules
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CONCLUSION INTRINSIC VALUE JUDGMENTSIN TAXATION LAW

—the righteous-beneficial differentiation

It is not the consciousness of men that determines their existence, but their social

existence that determines their consciousness.
K.Marx, A Contribution to the Critique of Political Economy, 1859"

In the long history of human beings, p__eople m the'pre=modern age were born within a
society and at the same time, in.a state;itl%%jéﬁadowed by such “community” hovering
above.! In turn, generally speaking, it: is.difficult for us to get rid of the influence from
such factors as society and state. Therefore, when it comes to making decisions, (or, to
put it differently, when we are considering how to act), such factors®, not only become

the variables we take into account, but as well turn into one of the major criterion of our

value judgments (Wertentscheidung) which we depend on.

I.  Fiscal Constitution—positioning the relation of taxpayers and tax systems

* Original text: ,,Es ist nicht das BewuBstsein der Menschen das ihr Sein, sondern umgekehr, ihr
gesellschaftliches Sein das ihr BewuBstsein bestimmt* English translation from: K. Marx, A Contribution
to the Critique of Political Economy, Progress Publishers, Moscow, 1977, with some notes by R. Rojas.

! Ray Huang, The historical thinking of the new era (%ﬁ%‘j‘ Ly ’ifrw@)[s‘cressed part added in this paper]
* In the paper, only two factors are to be touched upon, values of the society and the institution of the
state.
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A. Two factors: Society and Constitution

Judging from the articles in Constitution, two main characters could be distinguished,
the basic rights of the people, and organizations of government. We thus generalized the
former into the question of people, the latter, the question of institution. However, if
we consider from the normative character of Constitution, the reason why the question
of people and institution are enumerated in the fext of Constitution must have something

to do with the values predisposed in‘the spirits of the Constitution.

&t

Such values, simply put, can be fa'ke.n; és Consti‘tutjoﬁ’s predisposition of Man. In fact,
the establishment of government institutions also serves to ensure the protection of
human basic rights to the complete realization of the values predisposed (or reaffirmed)

by the Constitution. And the concept of fiscal Constitution (Finanzverfassung) is by all

means an actualization the above system in the field of fiscal and taxation law.
B. The people-institution relation

In our point of view, the word man refers to behavior and system refers to institution.
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That is to say, the relation of man and system are nothing more than a relation of an
agent (the person who acts on certain behavior) and the institution therein. Thus, the
object to be analyzed should be the influential factors which plays decisive roles in
agent’s behaviors (such as preferences), and the possible effects the institution therein
which force upon the agents’ decisions. The former, depends on the values of the society,

the latter, the predisposition of the institution.

[I.  Taxpayer’s behavior in tax jurisprudence ..

Applying the above, taxpayer’s behavif:); fu?i.d-ér taxdaw (no matter based on the inner
. | '3 || Y

subjective preferences or based: on .oidller moti\;aitix_ons in addition to self interests), is

both subjective to the influence of state’s purpose (or the rationality of the state) so as to

values of the society. The former refers to the effects from the institution of the state,

that is, certain constraints upon people’s behavior from the very institution these people

resides in; the latter referring to the effects from specific social contexts, that is, the very

values which people come to internalized themselves in, through the environment they

live in.

If and only if a theory is expected to start from a certain logical system (or there must be
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a certain logic underlying the construction of every system), then a theory intended to
constructs the relation of state and people in tax law—designed to more precisely
understand how taxpayers are to be affected by the power of taxation, and through it to
be able to analyze behaviors concerned in order to better the function of legal
interpretation which protects basic rights of taxpayers—should also take into account
the institution where taxpayers belongs and the moral systems of the society these

taxpayers and the institution are embedded in, in a logical way.

Furthermore, if and only if differentvalues may result-in different systems of logic; then
it is would be possible to derive, that tl"i?i“nter action between taxpayers and state
o i T | .
institutions are understood and ﬁdrtre{yed differently due to the influence from either
institution or society. Thus, in the paper, the two systematic understanding of this

interaction are distinguished as taxpayer’s values “in institutional image” and “in

social image”.

In terms of standards of conduct of taxpayers, by introducing the two types of values
above are there two types of standards, both in institutional image and in social image.
Once in actuality, however, the above two values result in two different decisions,
meaning a confrontation of values (Wertwiderspruch), there need to be a resolving
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mechanism for coordination (Abwaegung). Such resolution process, i.e., coordination of
conflicts of interests, in terms of taxpayer’s behavior under tax law is the very topical

issue in fiscal constitution.
A. reconstruction of objective and subjective

However, if we try to observe how the external environment could effect taxpayers from
an objective perspective—i.e., from a_third -person. that is neutral to the conflicting

interests— the approach of either/institutional orssecietal is never enough to claim

a

immunity from the blame of the subjeqtivefzﬁ.)g}oach searching for the actual meaning of

taxpayer’s values in their minds. "

B. Starting from Interpretation
In order to clarify the obviousness of separating subjective and objective approach, an
example for demonstration is needed. We try to introduce some concepts from

linguistics since language rules apply widely to human sciences and it best suits our

case.
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For example, when a non-native English speaker attempts to interpret a passage of
conversation of a native English speaker in a manner of understanding the truth, we
hold that it would be even more scientific by means of verbal and grammatical analysis
rather than by thinking in the native English speaker’s way in order to reach the level of
objectivity, by definition the highest level of understanding the truth, namely, the actual

meaning or intent of the speaker.

Such analysis conducted by a non-native speaker but not a native speaker is not native
per se (subjective approach) but;after all non-native in'its nature; thus, the result of the
. . = | . -
analysis is at best a nearly native yet non-native understanding (objective approach) of
i i 1 1= |

the speaker on condition that the 'Jihter'preter has“a.good command of the logic structure

of the language and even to the extent to emulating the thinking of the native speaker.’

However, the above requirement of being “scientific”, is nothing more than a useful tool
in terms of research method to reach reality (or the truth); in other words, whether a
research is scientific or not, can only value how much it is “the affinity to reality” the

result of such research, not whether or not “the truth itself.”

! Here may involve the issue of relation of thought and language. A further discussion will be made in the
later part of the paper.

166



C. Analogy to thoughts
1. essential character of subjective minds

Similarly, an issue rooted in the traditional Chinese culture to a person immersed
him/herself in the very culture, the ideas of whom will be more originative, in turn,
more generative than to someone who is nurtured in western civilization (or humanities,
moralities in the western world ). And here, th_e subjective minds, in terms of judging
the choice of a person (or his/her/value ‘Ijud:gmenxt), stands out to claims its essential
value of being in existence. f:q |

2. the separation of subjective and objective

Therefore, it is necessary to first of all make a distinction between the concept of
subjective and objective as well as keep aware of the existence of such distinction.
Simply put, an objective perspective takes the standpoint of an outsider who makes
consideration without worrying whether the outcome would be against his/her own
interests; oppositely, a subjective point of view is to try to think as an insider whose
interests is largely involved and it is reasonable for us to assume their decisions are
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often very much in accordance with their own interests.
[11. Taxpayer within the institution and within the society
A. A portrait of the behavior of taxpayers

In order to clarify the taxpayer’s behavior, we believe it would be clearer to adopt the
thinking of society and institution perspectiye into analysis. Thus, three layers of
elaboration is to be presented in' the follf)wi?ga a‘ collaboration of which is shown in
[lustration. f:q |

1. Anideal type of a taxpayer: being free and equal

From the previous discussion, the freedom of taxpayers could be valued differently
from other aspects, thus the mechanism for the protection of such freedom may as well
be in different design. In addition, adding the consideration of the taxation theory, the
distribution of tax burden to taxpayers should be fair and equal; such fair-and-equal

concept of tax equity should also have its genuine meaning.
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Therefore, it would be better to set these two characteristics as premises before going
into discussion. In fact, it is actually how freedom and equality of taxpayers are being
affected by the institution that is to be discussed and that it is how to protect such

freedom and equality within the institution that is to be resolved.

2. Taxpayer within the society and within the institution

In addition, another important factor in taxpayer’s. decision lies in his/her social

background. That is to say, important as social-values are, the discussion involving such
individual situation are categorized in ﬂTe field of] tax merality, which is to be elaborated
1] 1

in the next part. Therefore, in terms‘of thie objec;ci\fe observation of the relation between
taxpayer’s behavior and the tax system, the only thing that is to be discussed is the
element of institution. Never the less, the way institution may affect and its relation

between societal factors is shown in the following illustration.
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[llustration 12 Taxpayer’s behavior within institution and within society

Taxpayer's behavior _
S Taxpayer’s behavior )
(within institution ) o ) Human Action
(‘within society )

( proto-type of man)

B. freedom and equality in taxd@w: conne@tion between motivation and behavior

AN

If and only if the system of taxation law i-t:s-elf i 4 logic system independent of other
legal fields, then the concept of freedom and equality in terms of tax jurisprudence
should have its own way of interpretation. What needs to be take care of is how such
interpretation of freedom and equality from an individual subsystem of jurisprudence

could be recognized and integrated into the ideas of Constitution.

From the standpoint of the purpose of law, the concept of freedom and equality are two
of the most essential values held in terms of human rights. The implementation of these

values in an institution usually indicates the actual situation of the realization of human
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rights. From a view of public finance, the freedom of taxpayers and equal distribution of
tax burden are even considered to be the fundamental questions in terms of theory of

levying taxes.
C. Institutional effects on taxpayer’s behavior
1. Self-interest superior to other self-motivations

The behavior in searching of self-interest should be'ebserved with the premise of a man

within theinstitution.

ey : =
Z
.";_.

One of the propositions of this paper is that the reason why people choose to succumb
to self-interest when making decisions is due to the fact that they are within the
institution. In other words, a person within the society does not necessarily take action
according to his/her self-interest, but rather, some other values (such as morality) also

play significant roles in dominating such person’s decisions to act.

What is to be sure is merely that, the motivation based on self-interest is often better
understood by others. In turn, the reasonableness of the behavior acting in accordance

171



with such self-interested motivation can therefore appears more acceptable to others,
which raises the possibility of such behaviors been exchanged thus brings in the
expected effects through such exchange (i.e., the purpose of conducting the behavior).
And the reason why self-interest as a motivation can be “superior” to other motivation

is due to the effect of rationality.
2. Rationality assumes having communicability

The setting of parameters in/economics. usually assumes to ensure a certain degree of

rationality. Such degree of rationality in&_j;:_he-i't:es the' possibility of communication (or

exchange or interaction amongst people).

Incidentally, even if communicability could be taken as a measurement of the degree of
rationality, it only implies the possibility that “achieving the purpose of communication”
is one of the functions of rationality. However, the question of whether rational itself,
here equating logical, embodies a certain value is not yet answered.

3. A mechanism for continuation of communication
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None the less, judging rationality by its functional significance hints on a possible
existence of an objective network where interaction amongst people is possible. In order
to ensure the continuality and the well-functioning of such network, the need for a
neutral and objective mechanism thus emerges. And the reason for the establishment of
such inter-exchanging mechanism, without a doubt, only serves the very purpose of
“maintaining communicability”. For the purpose of communicability, by inference, a
man should consider only rationality before action, and value only self-interest as

motivation of his/her behavior.

s 'l
e

By inference, under a well-functioning m’égﬁé{nism, a man who acts only according to

his/her self-interest is more likely'to,achigye his/lhe_r: goals.

D. Legal premise for homo economicus : adaptation towards homo sociologus

We hold that an ideal type of man in jurisprudence is a man of freedom and of equality.
Both the content of freedom and equality, however, should have different appearances
within different society therein. Nevertheless, a man his/her freedom and equality of
whom should be guaranteed by the constitution to some degree similar to a presumption

in economics, namely a somewhat rational hypothesis. The degree of rationality often
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lies in communicability (or inter-exchangeability)—the interactions between people.
V. Ancient Voices, Modern Echoes—aiming at the moral grounds for tax obligation

In modern constitutional state, the status of people includes various characters. That is,
it is the different relations between state and people that makes up the different roles in

different plays to be acted.

In a social state ruled of law (sozialer FEeChESS_tae-lt) a‘man guaranteed of freedom and
equality is not only a taxpayer .in term!; off:hls/her relqtion of taxation to the state, but
also a recipient in terms of his/her .séézial-welfére_:reiationship with the state. In other
words, for, men, there seems to be different roles to play according to different thinking
patterns so as to standards of conducts. In turn, the choosing of such standards relies on

the roles they play in terms of the competences and obligations of his/her relations with

the state. Hence, the interests of the roles themselves are the main concern.

However, no matter what kind of role a man plays according to his/her relations to the
state, what remains constant is his/her existence in the state, namely, under the control
of state’s power. These relations to the state are founded on the basis of the existence of
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state and society. And to be a member of the state, there has to be a basic burden; such

burden in terms of tax state, is the obligation to pay tax.
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Early in Life, | formed an idea of rich and full life to include economics, palitics, science, art, and
love. All of my failures are due to the observance of this program and my successes to the neglect of
it; concentration is necessary for successin any field.

Schumpeter'
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! Schumpeter’s report for the Harvard Crimson on 4™ November 1944, cited from Allen, Robert Loring,
Opening Doors: The Life and Work of Joseph Schumpeter, 1991, p.152.
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