CEES AR I &
AL~
Department of Law

College of Law
National Taiwan University

Master Thesis

A A R R A RAr2 E
A Study On_Ihe Duty Of Insurer

In Unit-Li-n_Ig;ed | nsurance
%
Yi-Yi Lee

R AR BL
Advisor: Hsin-Chun Wang, Ph.D.

PEIROIBE T
July, 2009



B 2B AEELRMBX
PRAZREFELT
AREDRBZARRARFER

ABXthEERE (RISA21035) AR ER A L5224
ARZALRMBX > PERA IS ES5 A 12 BATHERLBEE
ZHEBRORRK > FLER

35 4045 %Q/ﬁ ﬂ«/

oRER -




— G andi s R iEE A T LB poEAE o GG P BB DL
RIpr g - A KR F- REMA AQELI R A ool LY B o K27 4

Ly

4

w4 3 plu—:é :Eu',"? R %Eﬁ;/i—ﬁ‘léi‘?‘ » & — '}5?’!3;}3}.& E JL{E‘E%“*'J/;;’: N s

Wi

-

T8 2w S E - HZBEI BRI o KA ¥ AR

17 %

P RAZEAIE - F o FRTRGE - HFEREFSLL L AR

¢

a\
flm
"

KPP kTR AR S A 2 L

)

v BTz E R ARG o e AR AT A AR o B kRan
LR - 302 2 et i o ROD A el F i 8- T A 3 F RO )
i,ngap—w@iﬁ@%%%\ﬁ:ﬁﬂ%%Wﬁﬁé\Piﬂﬁégfﬁ
%&%ééi’ﬁn—ﬁ—ﬁgﬁwéﬁ%ﬁg £ T ek Tnl ok Ak S LA
R IR B e ##ﬁﬂ¢§wi M B L A B L R

P2 TR = ﬁgmgn,*ﬂ *zz«@go

o)
Yo o L ] |

/\

-ﬂ

el gafpig2? oo #ﬁm%%&kz Fa ko d A hEHL L

bt

frfrenT B2 WRES T 0 Bk - TRIBE 3 A hehg BT Ik 0 A

%*j”ﬁ*%%MQmﬁﬁ PR kTR B RS BEHTE
FARSE MY REFOERTTRET ¥ AR IR R Y TR L ERE &
&

WA 2 A BER G RS TRI L SPERAER TR PN B X s EEF ST -
CRENE GO AR LIPS RERSIEET F P S R (5

z
- L d
Bl LR g2 (8 B MR enE R o

P
oo Ra FRAPR ML PERAT R PR AN ERADE EE%KH K A
U

wmEHESEBERBILFL ORI AE R TR RSN S RETE T



REGEEFFTH BeASRje g AL ERAPDE TN 2R o T
WY FIZEE R S PSR- o B RERRG F EMPURE B

Hit v hE B AT RS USRI A DR E S N B R AT

},é?‘;@f/\}#:""T-&ji‘/‘*\m——k?’2‘\»%7{@‘};‘_‘?;_{ X E o de ’15'."1@5‘\‘«:';

AR T BN LE L2 GRS T W R i o

Btz b REmY AN R AN LS o ki BH LA PH
B R EEHAT RSSO P AR D AR 3

- PO gk o

TR PR R PR B f*ﬁfd #5 )“‘*'/—‘a"fiﬁ,;ﬁ L AT A L2 s 4

ﬂﬁﬁ°££?ﬁ%%$ﬁ@’,m%ﬁﬁﬁg‘”ﬁm*~°

.| f‘!-\. Ii
I 1 ]

iy 1,
.2 | |
%

2009.7.12 & B~ =~ 2%

WRH GHRIE S A AL DA AT T Rt G EE



PFAFGLAF P EFFE R RkF L w5 JIFF > di- LA
FRF-EIFP RFARGTGLARTPEL Y e 10 E R
(o7 AR TGRS EREF LR -

R 2 B AT S22 A0 0l 0 BAE E B R T A R0k A AhE S 2 1
L2_4p i e Fa,?%?i«ggiguﬁ MM G2 B R A1 AT TS R
PIT R R A AR R —RRET IR G50 A
BT HALTL B2 - fE)
fhos TaE - AR 2 AP LR R GpF o BRI T A P oD e 5 Ay g

2.

R Rp A SN G IEA EARALD P RPN AT AR

#@%ﬁg’iﬁéﬁﬁﬂjW%%ﬁﬂﬁﬁ:Eﬁﬁi:g—ﬁﬁﬁ%ﬁ

ﬁﬁ@#ﬁ%—ﬂé@%ﬁ@ﬁA{Eﬁﬁ@ SRR B f@i%%
;E?

P ot i 0 23 A

J 3‘-3
s
L
‘o‘s‘*\»
w
-‘.'Af-
f
\“:V
< \x
F_*
W
i

i%y@vw%f'wwééaﬂyb%%%_

~

aé@ﬁmaf*%%’éﬁéﬁﬁﬁma%ﬁ?y%%%’kv%f%@%ﬁ

BT ARG P LS i i M ] F bR SRAT o

Sk

HoPE s A B RFAE P & 3HILFT A iﬁ

F e
EREZRF2ZA LR *- 2233 B g Mgy B odpiniia

1
ﬁ7}

%ﬁigﬁ%iﬁ{#@%ﬁiéi—oﬁﬁﬁéﬁe%$&%ﬁﬁy%%ﬁg
Lefp i i g WY R R ER R TR T AR LT Y
R RFEA G PET 0 - HARREE A ET R RET T

B4t C W FTAIRE S B BEERM MR E Y HARS



Abstract

The investment-linked insurance has a short history in Taiwan. However, with all
the promoting and contemporary market advantages, even such a short history can
bring a huge boom. In fact, there has been a big wave of consumers involved or
affected by investment-linked policies nowadaysin Taiwan. As aresult, the
importance of researching on legal issues of the investment-linked insurance has also

arisen.

Thisthesisis based on the similarity of financia products, especially focused on
the similarity between “trust” and “the separate account of the investment-linked
insurance” . There have been alot of researches, even codified statutes processing on

“trust” or “fiduciary relationship within atrust”_. Before referring to those
literatures, this thesis makes onehypothesis th_at.assum&e there is plenty of similarity
between trust and investment-linked insuref\_f;gg_m sustain the legitimacy of referring the
regulation upon trust to separate-account. Whilethis hypothesis has been proven to
stand, and the boundary of similarity-has been.clarified, the literatures processing trust

and fiduciary can then be referred toinvestment-linked insurance.

In detail, this thesis applies the abovementioned model to two concrete issues. One
isaclassic dilemmain fiduciary—the conflict of interest, or the control over affiliated
transactions. Thisissueis quite common within the field of financial
regul ating—even several domestic statutes has been assessing at this issue. Though,
in the case of investment-linked insurance, this issue has hardly been noticed. In this
thesis, under the similarity model, discussion on the control over conflict of interest
will be applied to investment-linked insurance, attempting to clarify how the conflict
of interest happens and how shall the law respond to this issue within

investment-linked insurance.



The second concrete issue is the interpretation of investment-linked contract,
focusing on the duty of the insurer to subrogate. There has been a complete
methodology of contract interpretation, within which, applying default rules of similar
contracts to fill up the blank of contract has always been one of the commonest method.
With the similarity check earlier in thisthesis, the conclusion is very useful in this
section to continue interpreting, or filling up the blank in investment-linked contract.
This section will further apply the default rulesin trust to figure out whether there

should be a duty of the insurer to subrogate.

Keywords: investment-linked insurance, trust, fiduciary, affiliated transaction, duty to

subrogate.
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Benefit Life Ins. Co."% %112 (582 5 %2 o N T HHRIFRGT Qe

2 Hugh D. Berkson, VARIABLE UNIVERSAL LIFE POLICIES: CAN THEY BE SOLD WITHOUT
MISLEADING THE CUSTOMER? 1686 PLI/Corp 421(2008), at 424.

3 Stephen E. Roth, A PRIMER ON 1940 ACT REGULATION OF VARIABLE INSURANCE
PRODUCTS, 902 PLI/Comm 249(2008), at 256.

% SEC v. Variable Annuity Life Ins. C0.359 U.S 65(1959)

% prudential Ins. Co. v. SEC 326 F.2d 383(3d Cir. 1964)

% SEC v. United Benefit Life Ins. Co. 387 U.S. 202(1967)

3" See Herndon v. Equitable Variable Life Insurance Company, 325 F.3d 1252 (11th Cir., 2003); Lasley
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Lutheran Brotherhood V ariable Insurance Products Co., Sales Practices Litigation 105 F.Supp. 2d 1037
(D Minnesota, 2000); Passatempo v. McMenimen, No. 05-1011A-GAO, 2005 WL 1877146 (D. Mass.,

August 3, 2005).

% Qupra note32 Mr. Justice Douglas

¥ qupra. note32 Mr. Justice Brennan, Mr. Stewart.

0" qupra note32 Mr. Justice Harlan, Mr. Justice Frankfurter, Mr. Justice Clark and Mr. Justice Whittaker,
dissented.

' McCarran-Ferguson Act Section 2(b) :“No Act of Congress shall be construed to invalidate, impair,
or supersede any law enacted by any State for the purpose of regulating the business of insurance, or
which imposes afee or tax upon such business, unless such Act specifically relates to the business of
insurance: Provided, That after June 30, 1948, the Act of July 2, 1890, as amended, known asthe
Sherman Act [15 USCS 15 USCS 15 USCS 1 et seq.], and the Act of October 15, 1914, as amended,
known as the Clayton Act, and the Act of September 26, 1914, known as the Federal Trade Commission
Act, asamended [15 USCS 15 USCS 15 USCS 41 et seq.], shall be applicable to the business of
insurance to the extent that such businessis not regulated by State law.”
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2 Prudential Insurance Co. v. SEC, 326 F.2d 383 (3d Cir.), cert. denied, 377 U.S. 953(1964)

* This principle has spawned the so-called “ ectoplasmic theory” of investment companies, in which the
1940 Act's provisions will be applied to entities that are not legally recognized by themselves, or which
are not separate from another non-investment company entity, but which by virtue of their business

implicate the concerns addressed by investment company regulation. See Jeffrey S. Puretz, INSURANCE
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4" Grainger v. State Security Life Insurance Co., 547 F.2d 303 (5th Cir. 1977), cert. denied sub nom.,
Nimmo v. Grainger, 436 U.S. 932 (1978)

8 Securities Litigation Uniform Standards Act (SLUSA)

9 Securities Act of 1933, § 16(c), (f)(3), as amended, 15 U.S.C.A. § 77p(c), (F)(3).

50 McCarran-Ferguson Act, 8§ 1 et seq., as amended, 15 U.S.C.A. § 1011 et seq.

°1 251 F.3d 101, Fed. Sec. L. Rep. P 91,456(2001)

°2 17 C.FR. §200.1

28



Fe s g Pl A R gp X 2 5 (Blue Sky Laws) » 322 R4 & VEX L F M

('S

L4t 1933 Eix d g TR Yo

R R S EREEETIT NS
%% 1945 & McCarran-Ferguson i# & 41 % 5 @ & FIF 202 &4 » @ i@ R4
BARF OB RE TR R Fptdd E R B g ] DR
BREm 22 ZRIMNREEEEA > BGERTR" AL BERALIHST
RUEFReNE T TR - FI MY REFSF S LG REI LT ET
EEREHT AR AREHRER] RELBH IR FEAERT SR g

Pl G LR
% = 3 BT RR 2 R

#1945 # B § 4137 McCarran- Ferguson i %L FRZHEYEE AL RE
T4 ORE CRR I £ MR s B L ﬁ w‘amu HHTIRpE R Rt
AR A bl LRIFFGR &P 3"‘"**.23'* & 3—“& AL e R IR o R L

®
l»;‘F" lﬁ—‘ﬁéﬂ'%#ﬁfaé*i © R EF He

v
é_r‘%#ﬁw’ '3*’5{@3@ R R oehr EpfE o T @
£

FAL o v M s L

%3 See John Kimpflen, Business and Commercial Law: Corporations, Other Business Organizations, and
Securities Regulations, 6 Ga. Jur. Corporations(2008) at 8 19:1

S IRBEER BB T 2 (R S AV 2T T e S W R
P ﬂu_’%’*’é’ff’aémik H{RE T /7 HaEw @ - See John Bourdeau, Insurance, GAJUR INSURANCE CH

1 SUM 16 Ga. Jur. Insurance Ch. 1 Summary.

29



FPFAREBENLF ] 2T A F T A EEE S i) o3 5 Nk R
F R TG DR A JE AP R A IR VRN R R E T 0 o
HE R RGEE A Bizie i SEC & Ramg s A7 g &0 818 g 4

FEARMORE 0 @ & SR E S B R RS

33k o ¢ 4 gtk < (Insurance Company Separate Account) &2 1
RlenPRg » & W H e 2 T AR gt - SRR E o 1 e o a2 4 R S o
Rppens BB A O~ FIFEF A FRAXFRLT AL F L g A
?éﬁﬁiﬁmwﬁﬁﬁﬁﬁéﬂWﬁ%ﬂﬁﬁﬁéifﬁgfﬁﬂ’%ﬁ%%
FIR G A DT ALY ST AT AR > g A A AR 2 TR g
PAARAR 4 o A0 4 Btk 2 T A o &iﬁ’%%*lﬁﬁéa%*ﬁ%%ﬁﬁﬁé

ﬁ%&n%ﬁﬂ%mﬂﬁﬁﬁﬁﬁﬁuﬁlﬁ SR ¢ A E I E M %o

e A HHE Sk 37 E AN AU IR G Eenp b BFRG A EY - N hF
: :;Fyi
Ao0@ ABRARLEF 75 ER o !ii |

?ﬁ~%%%E%é“%@@iﬁ{%%fﬁﬁﬁﬁMNﬁmml
Association of Insurance Commissioners, NAIC) {7 R &4 4 & &7 2
M- R e g R (Variable Life Insurance Model Regulation) o ¢* -
WapAk < F BB R EIRASR TR Y > %5 3] RPN - HEE R A O B Y
ﬁ%WWWﬁi%ﬁﬂOR%%%ﬁ%%#i“%“' L R R S R
AL A B A /Eﬁ SIS = AN oL L G PP -

XA N B iR TE s
B

P
=
=
(]
@

T
T
(‘?f

WAGEFERA S 52 VR BRET K- ReniR

5 Joan E. Borosand W. Randolph Thompson, A VOCABULARY OF VARIABLE INSURANCE
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*" Roth, supra note 31, at257.
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8 Christopher E. Pamer, Variable Annuities & Variable Life Insurance Regulation, PLIREF-VARAN s

6:3(2009).
% Clifford E. Kirsch, Variable Annuities & Variable Life Insurance Regulation, PLIREF-VARAN s
15:4.1(2007).

0 See generally Frankel, The Regulation of Money Managers IV .E. 88§ 18-20, XX XI.D. 88§ 24-27.5
*! Securities and Exchange Commission v. Variable Annuity Life Ins. Co. of America, 359 U.S. 65, 79 S. Ct.
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62 Hugh D. Berkson, VARIABLE UNIVERSAL LII_:E P_OLftI ES: CAN THEY BE SOLD WITHOUT
MISLEADING THE CUSTOMER?, 1686PL /Corp421 (2008), at 425

®3 H.R. Rep. No. 85, 73-85, 1st Sess, 15 (1933).See also Tcherepnin v. Knight, 389 U.S. 332, 342 n.
30(noting that Congress specifically stated that “insurance policies are not to be regarded as securities
subject to the provisions of the [1933] act” and the “ exemption from registration for insurance policies

was clearly supererogation”).
* Jeffrey S. Puretz, INSURANCE PRODUCTS AS SECURITIES, Practising Law Institute
Commercial Law and Practice Course Handbook Series PLI Order No. 11153, at 46( 2007).

6> ...Paragraph (8) [of Section 3(a)] makes clear what is already implied in the act, namely, that

insurance policies are not to be regarded as securities subject to the provisions of the act. The insurance
policy and like contracts are not regarded in the commercial world as securities offered to the public
for investment purposes. The entire tenor of the act would lead, even without this specific exemption,
to the exclusion of insurance policies from the provisions of the act, but the specific exemption

isincluded to make misinterpretation impossible.
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% Puyretz, supra note 62, at 47.

%7 SecuritiesAct Rel. No. 5,360 (Jan. 31, 1973).

% SEC Release 33-6051: ...A company’s status will depend, in the final analysis, upon its total mix of
business and the relationship of its securities business to its conventional insurance business.

% Puretz, supra note 62, at 58.
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™ Puretz, supra note 62, at 59.

™ SEC Release 33-6645: The Commission is adopting arule, which establishes a "safe harbor" for
certain forms of annuity contracts that will not be deemed subject to the federal securities laws. The
Commission is aso withdrawing its general statement of policy regarding the factors which should be
considered in any determination of the status under the federal securities laws of certain contracts issued
by insurance companies. The "safe harbor" rule enables a corporation subject to insurance regulation by
any state to offer and sell a contract with reasonable assurance that it falls within the meaning of the
phrase "annuity contract or optional annuity contract,” as used in section 3(a)(8) of the Securities Act of
1933, provided that the rules conditions are satisfied. The release also addresses several related matters.

2 _..not an all-inclusive definition purporting to encompass every annuity contract that falls within the
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Section 3(a)(8) exclusion...the fact that a contract does not satisfy all of the rule's conditions shall not
raise any presumption that it is not entitled to rely on Section 3(a)(8)...
73

Puretz, supra note 62 at59-60

™ Boros & Thompson, supra note 53, at 11-12.
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> investment company marketing material must fall within one of three categories to avoid being subject

to the full array of rules that govern a statutory prospectus. Two categories of advertisements may be used
aswell as a category caled “supplemental sales literature.” The two types of advertisements that may be
used to market investment company shares are: Rule 482, omitting prospectuses, and Rule 135a, generic

advertisements.

© ..shares of insurance companies (but not insurance holding companies) are exempt from the
registration (but not fraud) provisions of the Exchange Act. See generally Harold S. Bloomenthal and
Samuel Wolff, Securities and Federal Corporate Law, at§ 1:75 § 2:66 (2008)
" Roth, supra note 31, at249, 258.
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® Prudential Ins. Co. v. SEC, 326 F.2d 383 (3d Cir. 1964).
® In re Prudential Ins. Co. Sec. Litig., 41 S.E.C. 335, aff'd sub nom., Prudential Ins. Co. v. SEC, 326 F.2d
383 (3d Cir. 1964).
8 staff Report at 374
' See generally Frankel, The Regulation of Money Managers § 24-27.5.
% Roth, supra note 31, at 260.
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® Roth, supra note 31, at 259.

* See Petition of the American Life Convention of the Life Insurance Association of America referred to
n "Notice of and Order for Proceeding With Respect to Petition for Issuance and Amendment of Rules
Requesting Exemption of Certain Variable Life Insurance Contracts and Their Issuers from the Federal
Securities Laws," Sec. Act. Release No. 5234, Sec. Exch. Act Release No. 9494, Inv. Co. Act Release No.
6999, Inv. Advisers Act Release No. 310 (Feb. 15, 1972), Fed. Sec. L. Rep. (CCH) 978,523. The petition
was filed by the Association on behalf of its 355 life insurance company members.

8 Rule 3c-4 under the Investment Company Act; Rule 202-1 under the Investment Advisers Act.
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8 17 C.F.R. § 270.6e- 3T. Although adopted as a temporary rule, the Rule as amended is still
in effect and for all practical purposesisafinal rule. See Inv. Co. Act Release No. 14234 (Nov. 14, 1984),

Fed. Sec. L. Rep. (CCH) 183,707.

8 Robert J. Routier, VARIABLE LIFE INSURANCE SEPARATE ACCOUNTS,PC.,C770 ALI-ABA
263(1992), at 266-268.
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% Rule 6e-3(T)(b)(13)(iii)

% Rule 6e-2(b)(13)(iii)

% Jeffrey S. Puretz, INSURANCE PRODUCTS AS SECURITIES, at 95-97

% Clifford E. Kirsch, VARIABLE INSURANCE PRODUCTS, Understanding the Evolving World of
Capital Market & Investment Management Products, Practising Law Institute, Corporate Law and

Practice Course Handbook Series, PLI Order No. 10870, at 23-26(2007).

" National Securities Market Improvement Act of 1996,Pub. L. No. 104-290, § 205--Variable Insurance

Products.
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% Harold S. Bloomenthal and Samuel Wolff, Part |. DEFINITION OF SECURITIES AND EXEMPT
OFFERINGS, 3 Sec. & Fed. Corp. Law(2008) (2d ed.), at 8§ 1:75.

1o Supra note at s4.1

Palmer, supra 56, at s 6:3

See, e.g., LindaKoco, Insurers Are Considering Adding Variable Annuity and Universal Life
Touches, National Underwriter, Life & Health, Aug. 23, 2004; Roger L. Blease, Full Disclosure's
Variable Life Report, National Underwriter, Life & Health, July 26, 2004; Joseph A. Gareis, What
Advisors Say They Need In the Current Variable Life Marketplace, National Underwriter, Life & Health,
Apr. 19, 2004.

1% Staff Report at 411.

1% STEPHEN E. ROTH, supra note 65, At 266.
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1% Clifford E. Kirsch, Nuts & Bolts of Financial Products 2007: Understanding the Evolving World of
Capital Market & Investment Management Products, PLI Order No. 10870(2007), at 667.
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* Camden v. Stuart, 144 U.S. 104, 12 S. Ct. 585, 36 L. Ed. 363 (1892); Nicrosi v. Irvine, 102 Ala. 648, 15
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140 N.E. 874 (1923); Whitlock v. Alexander, 160 N.C. 465, 76 S.E. 538 (1912).
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Sandersv. John Nuveen & Co., 524 F.2d 1064, 1069-70 (7th Cir.1975), vacated and remanded on other

grounds, 425 U.S. 929, 96 S.Ct. 1659, 48 L.Ed.2d 172 (1976).
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Pierce Fenner & Smith, Inc. v. Cheng, 284 U.S. App. D.C. 72, 901 F.2d 1124 (D.C.Cir.1990); Huppman
v. Tighe, 100 Md.App. 655, 642 A.2d 309 (1994); Stavaridis v. Dynamic Mach. Works, 1994 WL
879484, 2 Mass.L.Rptr. 446 (Mass. Super. 1994).

> NASD Notice to Members 07-06, Special Considerations When Supervising Recommendations of
Newly Associated Registered Representatives to Replace Mutual Funds and Variable Products,

http://www.nasd.com/web/groups/rules _regs/documents/notice to_members/nasdw_018630.pdf (Last

visit: 2009/5/3)
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See, e.g., Richard M. Philips, Deregulation Under the Investment Company Act--A Reevaluation of
the Corporate Paraphernalia of Shareholder Voting and Boards of Directors, 37 Bus.Law. 903, 905
(1982). See generally Nathan D. Lobell, The MUTUAL FUND: A Structural Analysis, 47 Va.L.Rev. 181
(1961). See also SEC Annual Reports for description of the size of such funds and the amount of
outstanding securities.

' See Comment, DUTIES OF THE INDEPENDENT DIRECTOR IN OPEN-END MUTUAL FUND, 70 MICH. L.
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REV. 696, 696-97(1972)
%2 See, eg., Richard M. Philips, Deregulation Under the Investment Company Act--A Reevaluation of the

Corporate Paraphernalia of Shareholder Voting and Boards of Directors, 37 Bus.Law. 903, 905 (1982).
See generally Nathan D. Lobell, The Mutual Fund: A Structural Analysis, 47 Va.L.Rev. 181 (1961). See
also SEC Annual Reports for description of the size of such funds and the amount of outstanding
Securities.

%% A "closed-end" company is one with a set number of shares as compared to "open-end" companies
which will issue additional shares as new investors or new capita isfound. See 15 U.S.C.A. § 80a-5.

* Harold S. Bloomenthal and Samuel Wolff, Inter national Capital Markets and Securities
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Regulation Database updated November 2008, 10B Int'l Cap. Markets & Sec. Reg. § 39:43.
® Rule 10A-3

% Michael S. Sirkin and Lawrence K. Cagney, Executive Compensation, Executive Compensation(2008),
at §16.05

" See generally, Robert J. Haft, Venture Capital and Small Business Financing, 2 Venture Cap. & Bus.
Fin. (2009), at § 12:76

% See Interpretive Position Relating to Rights Offerings by Closed-End Investment Companies Below
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