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Abstract

In most medical cases, two trends have been observed: on one hand, “duty of
disclosure of medical information” plays a more significant role; on the other hand,
most people turn to tort liability rather than contract liability when claiming their rights
despite the fact that in Taiwan contract liability and tort liability are collateral in most
medical cases. What makes such a difference? Is it because the content and scope of
the liabilities are different from each other? Or is it because the legal effects, such as
the rights protected, the measurement of injury compensation, burden of the proof, and

extinctive prescription, are different?

The issues show evidently” in -th_g selected \two cases. In both cases, the
defendants stressed that ““ as a debtor, |it 1s’m§ot their duty to inform patients about some
major symptoms which are not. included 1n the .contracts.” However, is it really fair
that doctors could pay no attention to-some rnaj.:or symptoms only because it is not
written in the contract? Is the duty of disclosure of medical information an implied
obligation in medical contracts? If no medical contract exits, is there still room for us

to recognize the duty of disclosure of medical information, maybe induced from tort

liability?

This thesis starts with the origin of contract liability and tort liability, and by
discussing the nature of this two kind of civil liability, which is “reliance relationship”,
as far as I am concerned, to further explore and define the content and scope of the duty
of disclosure in medical information in doctor-patient relationship. In this way, I will

have a better chance to deal with questions mentioned above. In addition, since the

il
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duty of disclosure of medical information is a relatively new obligation, it is also a good
opportunity for me to try to draw a fine line between patients’ right and doctors’
responsibility. Finally, I will also keep an eye on the procedural effects, such as the
rights protected, the measurement of injury compensation, burden of proof and
extinctive prescription, to figure out if there is any significant distinction between
contract liability and tort liability as far as the duty of disclosure of medical information

is concerned.

In a word, through this thesis, I would like to make a more relatively accurate
definition and a clearer scope for the duty of disclosure of medical information, and to
figure out whether there should be a'stark distinction between contract liability and tort
liability. Hope it will help all peé)ple to accessithe courts more easily, and help the
courts to better apply the law, and dislﬁi%u;tﬁi:.ﬂ.le respo.nsibilities between doctors and

patients more properly in the same time, Al

Key Words: the duty of disclosure of medical information, informed consent, reliance
relationship, contractual liabilities in doctor-patient relationship, tort

liabilities in doctor-patient relationship, patient’s autonomy
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3 See R. Jason Richards, How e Got Where We Are: A Look at |nformed Consent in Colorado- Past,
Present, and Future, Bruce Ackerman, 26 N. I1l. U. L. Rev. 75-77 (2005).  Also, Irene S. Switankowsky,
A NEW PARADIGM FOR INFORMED CONSENT 2-3, University Press of America (1998). » F5i7H
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Present, and Future, Bruce Ackerman, 26 N. I11. U. L. Rev. 75 (2005)
> Justice Cardozo, writing for the court, set forth the definitive statement on a patient’s right to
self-determination: “Every human being of adult years and sound mind has a right to determine what can
be done with his own body, and a surgeon who continues to operate without the patient’s consent commits

an assault for which he is liable for damages.”
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A NEW PARADIGM FOR INFORMED CONSENT 2-3, University Press of America(1998). = F5i=H

(2002) » <F&J©Fﬁ[,, [[pJ [j{[mJ B> FLL s £ EEHE \‘ﬁ‘g ?].Pil/ B
7¢i”iﬂm4ﬁ:mF¢%W[ @ﬁXﬂ%%ﬁW&%t$\ﬁ%m q%@&IF

R 2 R A LR U R IR, @W%?Lﬂ%”ﬁ‘%*w*aM¢

*“*PF iy ; | P I il

TEt e FLF & :E%,JF. (7K See 317 P.2d 170 (Cal. Ct. App. 1957)

3



HFREP A ENFE s RETEL R E S
PHET R AN FF LT g e g L FEL
$72d TR o b 5 R AR AP E R P LA ¥

2HT G A F AR UL R 2 2 AF RN g aT R 43

EFRETORA Y EALNERP R RS 2 Bl FES 43

=
B
5
i1
=

AT 0 R AR AR ERELR  FoR 4 R E ik
W%ﬁ%%?r%§%%ﬁai’”f Exichafie | chi®¥ 5 h s BA Tk
O TR R G 0 A BAGREP R E RPN - FRT (- %
B R R A RN iR A R R 45 0 B PR R T g #-d

ICE R A

SV R A )|
[ A
|-

. =

2. R B\ 5&

AL AR o AT E R 2 PRRR S BAE AP o & R AR B enR
+éﬁﬁ’ﬁﬁﬁﬁﬁ%EFww%%’ﬁﬂ§ﬁiW%ﬁél%ﬁﬁéF%ﬁJi
Pl B AHFREP ABLE AFp S R g b s 0 10
R 2w A SRR S 3R RIIF P 2 KON SRR R P i D

ABE o P Bt F R R B o AT R EREM R 80% b 0 KA g

1+

SHBD 50% MAARL A HERAEFET A kRS 0 2 ARE

WAFFEE FOEI A BARAFEWET 0 A PR T P EH %

8 =i (2002) o <@Jﬁ T‘“" nguq;ﬂp.& EL> Fr fF [ s ﬁ*4 T” o



3
|
e
E!

LFRLPARAERIFLE P LALFOF E S REF EHE A kP
irz ﬁ#%}y ZueE Qfr WE YL AERASE g iz ;—F*-T\’}E%ﬁﬁ?%% ?

%ﬁﬂ— 5 "+/2’F’51~E]L\'P§f?5%” mf\gglff. ’» X 5!’* g\i/ ;\/zk 277 f’;@]%_%

rm&}

B EPERT RO EEREF E L0 R ER?

3.RRAG W AMEREERER  F EFRAZ IR RA

N LA B AR R

(s e 2] "

U S 7 A T R I (SR R R Tl
IR A PSSR ﬁﬁé’?ﬁ}% SHER AR AR Ch AT
B i T S A /_FL“W P"*Eﬁ%}*t S P [P
TSR NS E 1 g ﬁr’d?‘ %ﬁfﬂ%{@%ﬁﬂwﬁﬁ L%
T@FIJ/I@EU@%@%H F/%F‘H[T Fl“ A I?I'l e B Frs S '/ﬁfdﬁixﬂiﬁﬁ
R PR e AR T G ¢ r}ﬁ iﬂ?ﬁﬁﬁw PR e B
FUECEREET R (MR EG SRR FRPERER ATV R Y 2 SR
fro AE A e 2 AT A S PEE BT BRSO W R
Fill XA A S r}%’f TN U - PR N YR, o SR IE

— WP SR o G PR o = R BB AR SR
AR JRE T = PR TR - Bl S SRR

9 SSIFEIE %2 SR 0 B B @%Pﬁ o DR RS 2 R
d‘@&ﬂ G E fg P P RN A ST 03 NV 'HEEUIIF’??I SRR S
SR Htp;%[,[ I/EIEJ E;?J';HJbﬁjﬂ% Vlft’?’? [*\'I'*"FEi]?lﬁ?"i‘fﬂlfa}m'/[“%’*ﬁ SR

ﬁJqff%;"t:ﬂg[ F A S T SR £ o I B R PP (5 181 gl

fﬁﬁfﬁﬂ[/% ‘Fﬁr x}ﬁjﬁ{j(Zgog) <§i?ys FIf &EJ 7|JF,5ED—;;5.?7J;T”3¥F\,H> (%]

R 1643 138 ¢

TidFlE 91 ﬁ‘ﬁa‘ﬂ 2340 BRIV ARK ~ IR 92 5 97 596 BRI - ﬁﬁ e 94EFF|
OV 1859 BRI 1 (Wl kI 94 & F{l( 54 124 BEAR el 97 & 7 972735 BE
He e

5



GRREM B UENF RS ERT LR UTE S0

%‘EJ’F’H\%WE) B0 W s ﬂ]ﬂﬁ%g‘ ) FIE LF Rk F i e R (o R b'lﬁﬁ
TS BRI R I B AR Y X SRR
VX PRI 2y RSP X S S R e Y
Fﬁﬁ%ﬁmﬁj’ﬁlf[ ]:F" [ :i‘(ﬁ%ﬁ 'mfkl[s{ ;;‘T’FILFI%—LM o I/}lg&}F %gﬂq_{,aiﬁ
}E[IFIN A A= E EFUJJ/;,Q

ﬁ%ﬁ%%ﬁ%fﬁﬂ?Wi]“
P S 91 5 5 F P S ) W B - 5 SR

BRI ) R - A wﬂ;tﬁ'quﬁmﬁ%@’w%@%w&ﬁ%%%%w
*W%FVWF C TCOORRIEIATIE I R ﬁ”ﬁq 9L 5 F 16 FI ATl

T R Bt o) Xwﬁ@‘ "I 1T PSR XA
ERB ﬁ%@ﬁﬁ%ﬂpiWJWﬁwﬂﬁﬁ‘*Fﬁéﬁlbﬁ <A
166 oo+ wﬁf’wuéaﬁwff‘ﬂw ﬁwmﬁﬁﬁ%%%*Vﬁ
AR A i L 12 B Fﬁrﬁfwﬁ%#f Aoo?ﬂﬁfs%ffﬁ;@
PHTHE R 5795 A IS 147 91 12 5131 1 gy
Xﬂﬁﬁ’mmgﬁWﬁ@%ﬁﬁﬁ%E TR, R e 2 s
g 5 ISR BRI o IR S oo BRI
PUE IR, » PR P S T R« P 93 5 12 FI R P
PR R XA SRS R AR I A
R €] 0% 85% VRIS E] 1%] ) ™

g P B K b v ’}ﬁ%?ﬂgﬁgﬁﬂ’%%fff—!ﬂgﬂg’L’fﬁﬁfﬁ*‘f‘—"m}?“p‘f B
FadEAd g AR ORI E %ﬂ/r%}—r”\’l‘ﬁ“i“‘« FAEREET RE 20

BAAIESREY TR b BEEY R P FRN TER KR

TR 95 B PR ET 19 BN - dﬁ‘ﬁ! IR 96 F R FA T 19 BEHH -



FAFHEGOLGNF S TIPS RA > T 0 KT F P ERALP o FE L
BEFRZQEBLF O FRECFIHFANEZFFTORE2ZFLE 2 TR
AEREOMNF O FF AL THERAPER T ARG SEATE S AR Y

FETEEF L ORATTRDED A 0 RL AF R TRALE %0 2 F

REOQFFFarhrzgIngt yROARRBESAFTREG T AR
BFELFHENFFOEPER?ATNFTELT FEDFRTLIN 7 F
e

LFaARLEI BRI AT A< AL EEREE> - &
ookt ddmd dogp s p il J"’\?{L\j]ﬁ:[;j;@,—:t‘FJ ]*F’ﬂfﬂ » I -"E‘@*O N

BiamiEARr frpEd AR (e THHRE 2 FR

=8
=
A
‘;\
"3*
w
vy
/it
P

3,

R EERSES SRS Y ggﬁmw@ F I T (R
) PR Tl X A IR B 1 £ IR RS » SR
BRI RIS SR ww Jﬁ%“'piﬂr" VEFF I R
e SRR > o TR gww“wﬁ'ﬂw =R R -
SRRATE T RIS - ) 2 F 0 TRPREL - P 28 22

gl mARE G TFRZ L DBEBTLERFES 2 HR B 2
Bz 28 <HF 2 FRALTIIPERRI>-F o FRpROFEIZNTEH
TARR AN FOoRIERATZ G T ROF ES RS Eerg B kahRar

)

] . B oo 2 R . LD 2 2
BEREFRT £ XA R i L a?

Mo FRRp Aaravdsh o ARER L2 LApM o E o iRty 2

oo fREATELRNED A RUREE E R Al A ey

. Ippgia) (2004) <<W|JF?E[J'@‘#“ VS T Jo SARS [[* [RECELTT) » ¥ - i
7



REZALBARNF EHRETES LMl x AL A 2T
HBEREFEHEGFHOAR > BEFRAER T per & AR R E T IR R

RRTEEE S RS Py ERFIERTIEY T LR LR S

E B E ARG ¢ i Ln e frii s § R AJLSR AL -

4. *>HmER

B72 22 F 2 T EBDPFR2FER ) ARATOF EERET 20T
BFE o™ lﬁ* EF OEIXZ ridiu FM@J BT EAMER, Fi%
PUOBE BN B iR A B T dah ,mbﬁéiA&Ha'fr;";a\;ﬂzg_irggj 3]

N )

“TE ek BT kg s "P{’;‘ ?y?‘-—ﬁr \ﬁiJfE% EEAZARMUA D pE
BfEgszOfEz Rir s TE ff;’qufs‘w’? il# R R D TP £ A
N F SR AT iﬂ’uﬁur§ﬁ§m%F“ﬁ%?ﬁ’wd%ﬁﬂm
& EIE (4ot <§f L AT2 fﬁ%ﬁ§$>*’<i’ipﬂ* 2w ek iRk
> g ) RE G LA LA R - R B RO F R 2 S g
7 eFE FRWM EIED G- BATS TBREPP D FF LS AT ROF T3]

-

oo prh S GRS g BB S RP R hE FIR - BRGFEOR R Y

3

HPRE> R @27 { ¢ Lenafe o bl o £GP &£ir2 2 Boack » £

FAR R EMT AR OF En EEF E T AR T ARD Y Tl L

T
ol

BB B PHFR R R AR AT £ o i

e S P A Tﬁﬁ‘b%%<mm><%iww R b 2 SRS R

# gy 2 ﬁ*mﬁ%% << R Y TS
B 3 (1999) <§r¢ iﬁﬂ%i?f‘fr FPIER ﬁLiE'HJFk’? I AR g -
¥ PR Y > ?ﬁii?ff ) B EF "&:g (2005) " <R T AR P

IS <<EJ£'£'?%E>>’ CIEE (R
ORI (2008) <R Vi?ﬁ#%%l'{’: (D)) > (FEES) > o= 2 ]~ 5= = [ e
8



|
s
ki

ST ] P

e 5 L.‘l:b»r-w A l:;’ig’» s )
K% - a9 & B | ~ Gy T Bz 4 (I8 = o
| Y X 2 b % %U~?ﬁw—dfi 2%
t A “~ F

¥

E3 O SRECEIE TR 1Y

AW it & & 3 B { o Y =
i p/(jhjhl]l]:i R v lﬁ)& P -"/%-%%* ]F T ’fg [Eg=g] "'J
i ¥ e i % HEE o F

s&?ijﬁﬁﬁﬁﬁwgéi—iw%%

**r/ o ;
i}\mlﬁjy’*g‘fj—go oy |I !!_.
1
PN
T IR F y A2 ) (B S e
£ | 7 ] Fueua g 5\
1 BfF o T llbbﬁg,zrfﬂ FATE N 1A
i P g

iy TR AR E R
s N 210 S A > >F
2 2 ZeEE S U Y (R

i ]E]IZ_ )7 '} |L‘f§ T 5y F =4 3 = ‘4 % *g = 7 d ~
f - 2‘. 3 % jz‘ ) - = f‘l =
4, TH' —5 l vy % / s Vo

“~

SEBIALED RdbL i
P ATPLEF RAT 0 FEEA KRR 2R 823

a2

EE 17
PRT 2w BREGEEF T @A F U] sAp RO

BE o ZRZAPERRT 5 FivF 5

A
Bt

: 5"__,;7-‘- > b ~ 4
¢ hood W ERETHZ2F G4

~

et

=

HiIERPEOFHRER RS H ¥
» 2 » H 2, N = =
T 7 a L 2L t-L’: r@,’g‘J Lﬁﬁﬁi g Mot L



WERRP R IEOFEERET EL R E S0

w2 T NHFZF A REEFRAS 2 LESRYE AT ERARTY

ERRE 2B RAL G - B B E NEFE O 2RI FAELEG e
RN L TFBENR X TRE R B OER WROZ G2 RERNTY
KRB BAP M 2§ E PR
Pk ¥ 207 T8 BT 0L BHEFEP R0 &0 E iR

55

FAXOPN FH D

ba)
7
F_k
e
\3\
i
W
! -—

;&Q%u% T SRR &

IR R eh® £ 2

¢
W
iy
u

)F E kS AIT P R AR R AL AR R AR SR (T AP
FRAGHG AF L2 6 0 BEP AN OEY THRAL L ERE (RE)
SR L A R FRA LS o RPN T B enip B o S5l £
REEE 22 TP FRa FELd wa ol d e cE@ E /2 ATH
WEYAHE LI FS  mBEEAw ﬂ.'J#ril-_#&%itthﬂ:é (Rg) + o 32d fue

it 2R IR AR e R W AR R AR

o
I

W4 B R LR 2 ﬁ”$¥mﬂﬁ:$ﬂ
| == |
w i

. . e I, wl- 4
a2 a4 o ARRZIN ARSI L ERFE M T AR RS

R ERARFY F 2 BERERFT PALLE NN LT AP

mjiﬁﬁ%ﬁﬁi
- B TEERSRMEERS )  gFEE

6. £ FE

)J'*pgﬁ?”@;‘iffﬁi BB FRTADRS 1LY M4 &8 F & (informed

B (2009) 0 <pBEEIEE SR TR DA RGN > CIENEF) > 1643
38 -
10



|
i

consent) | ~ " FF L ekt T Foh (75 ) HA KA T F 3 & (obligation
d' information) ; ¥ 32 Rdpfiz o A2 2 AR r%r}%éﬁﬂq JBAE G PEE A

238y hot o 16

—'}5% T2 aeis P & - @4 0 f2d ¥ < informed consent #3:¥Fa % » H
£ DY & P A "E’Pgl%‘FF»zZ‘#»’tr—t"*‘F'& RN N S ’%gr} %r}%}iﬁ»ﬁ»ﬁ%
FHBOFRTR CHRFRFOLE RFE S Fp RN F R B
EE N ETER o AD SIS S A S S R R L
BRL,FIRAIAMEIRREFLIFEL TERT A2 RE - TEfra
FEY JERORIFUG o FEHBEBANFR TR DRI T

ﬁ%iﬂJﬁ—%éﬁ?“’%?ﬁA*r&*ﬁp%ﬂ{:E AR S ER) )

$%’$ﬁr%ﬁ@kﬁ¢wﬁf’%*”ﬁ 2k ARG B ERE
2ot TRl & $TEE ]eéﬁi%Wm Lirkr o 2 R M Bk

iﬁiﬁkiﬁ*i’%“*a{ﬁ%ﬁ?ﬁi B AR X fRend o e
| _
'3&?%2@’fiﬁﬂﬁﬁvvw*%é@M%¢?W%ﬂmfhm’”;%ﬁr%

il 2REmE s RF oA TEFER R, 2 p T2 aprd, wia

Ko REE S SR w2 R T (At o R

r%”%iﬂq Fir ) & TR EI ) R FEHATFO RS HLBBIN TR
FTaenprd > P T2 b R Apde > ¥R P2 BAL > RA higd B
R A B S RE R TFRRP R 0 BARPRFEN > ARER 2R
PF s 2 T g &I TP R 2 R BV S R

FA L TR AS AR T L TRM RS # T RAR R 0

10 ZEeH (2002) <Fuffr¢%',r FHFSE IR > » F1 40 ¢ gt i
e e 96 £ FJmM%#Qme ﬁﬁﬁ%6ﬁg+ﬂﬁmw%@$ﬂwgo
e e 96 £ i 2738 B A ﬁiﬁ e 96 & 1) 457 2032 BENHIHHAET -



BFRRPED— I RAFErERETELRUTE S

AR o v BB G o3 SR e o TR Rk dpfied

“W%%%ﬁﬁ BB W%?ﬁ o PP &7k G RARL VRSO

k=t mdrgﬁim%ﬁJ& FRWARLIET LA EMA T ERAY

ST PRRPIRIRD B552 ML

T. A H R E SR RA AR A

FoRomir e & L AEE ) FRIRY P EBLRGF R TPA
B 42 ampr sk 4 B %

ﬁéiiﬁ,—agﬁ,ﬂ§g3ﬁyk
O FRA RER m%”“;ﬁﬁﬁ:%%ﬁ%%?ﬁ’ﬁﬁ IEEEEL
*mﬁ@ﬁ”w’%im&%% H R R LR LAY DT R
T A R it

(LRSS f%@maﬁ?”%%Téiﬁﬁ%’?%ﬁ%*ﬁﬂiﬁw%%

WP AT R ALY s

o e fifa sEREEE P RIREL Pglé‘ AT EAPM WP > G B F

ﬁﬁéﬁ’%”%ﬁﬁii’i%ﬁ?%i%’ﬁiﬁﬁﬁﬁﬁimiﬁ’@ﬁ

5N,'f% : ﬁiﬁi“ﬁyﬁiﬁ;ﬁ%,iéﬁ%%%%wiﬁ%

W
w

HIFL W Q%?W’mlﬁﬁug&ﬁ FHEL AN RE LT o
RS e RS SR e i D =i
F[:k% ’ rg—i‘%ﬁﬁ ?rd]Fg PESNE I WN‘J’%EH’-/NimﬁE{’FW%# T

sl v AT F E AL AR sk by TFEE DR iR

19 YFE= Zz(2007) » <BHE ﬁfgﬁ ?: 9‘1 —1TI] W?@}% PSR F > » B [l 2
i?’m“ﬁ’ﬂ:ﬁ# B8y ‘f?r?‘\il E, —f\ E( 007) <§J§‘r.#t@§ﬁﬁﬂ§y7ﬁ I/%"I:Tj*l JL‘J:J‘:EJ 4, HI T
%’/j’ﬁ‘[?%{%&ﬁt |$§EF A F Frm :'S:_‘

12



|
i

KT

Fhrxne & & Wiy FirgEd & AT T L2 R G R R
JRasz 2 OB GE (e FEZOMG) 0 B2 2w E LT 5 & F 7 (specialist) »

S LR PR T FEY FGRBEAN 0 6 G TFL

/

Brgtz TR SR & R B ROFRIRBREY > AR KRS E
Q%Jé%%%ﬁi%@§%ﬁaﬂﬁ?ﬁ%?%ﬁm%%%aﬁzﬁﬁiéﬁ

@ # F

8. FRBIE ™~ FREM R chEII ML)

Bobo ke PR BER SRP B AR MER > A 1T AR

52
o i -L".
e
;.* *-.;_; __-; | :
==
— S ﬁﬁ,:ﬁ‘ E3=N EFM{_\ 'ﬂalé:lo _:"f-f. I. i:
I|_
RIBF 5 F LA A S @I Fp L pE R
AT A Mg AR AF R RER L AL § ] AN R
A (S A BMAR) LR BB EAME LR SO RB R

BE %?’ LEL}?* 7A ﬁ‘_" r]ﬁ_'; [ﬂ:@ﬁ‘-TF E[t l’;@|_ft 9:]1’#\:1"},’_1:‘1@_‘:_; )’l; f%;{ﬁjiu o
TR AR EREZ B 93 & o F 1154 5L F X f (i 13 RE N = B e
CF I LA n o TR 28 RS BH s TNV RR TS

VL 0 AERE S 0 B [NR NP YRR S R A IR S

AREEL ) > P R E 2818 EFhrn 2 188 iE2 p AR RFR T { FHESZAE
%’7¢<pﬁﬁﬂ*f JTRUVIAIE BRI L > SR BRIV p L o 2 PLEFCH(2002) <P
Wlhw,m&{a> FIr2o wﬂfﬁ«%#@%?%%@4quwo

St A 89 o 22815?M3!*[J1%b£ﬁﬁ ey 913@;\ B3 859 BRI HI AR -



HEREM R E O R REF EL RUFE S

AR A 1L AN il R AR R e S RS S S S S A

B K kenS At s T AL BT AN KAS L ERE Y

ok

g:

i

#0030 T AT R P R R AR T R e R AT R 2
BAFE RLfE 0 Rd 2 - BOVERE R E itk 0 - B R IR LEN F A
B E R R FAFRT O HEREFFLE L AofG R - - IR
%%ﬂ%ﬂ’ﬁ—%%ig%ﬁﬂ$i{éﬁ’%&%k+ﬁé$ﬁ%%ﬁ—&’
EGRE e N - X - '—””?5 FF g ?5 KA B e BB EE D o3pd o Fa
&?%*ﬁ%%%ﬁﬂ*%Aﬂ P A ERLEE S REA T AZMHBNRG &
BRI WERFpRAFLFEIMS - RPH BTN AL R

P REEF R M R ¥ AR

Qg%wﬂx,P@aﬁAkxf%
TR T ST LR L R T S P
;;%\Q‘/], _PEF,L,L,T:‘?;PJ%{ R F?,'}‘]tb%}tikﬂﬁﬁﬁrma F'B‘,;,;”%_PS}%_,_ ]o

it ﬁ!iﬂ;'a 93 & 1 F\ Fo 1154 sﬂF*lJi%bflﬁ‘ﬁ EHERE 91 # R E FE'VH 55 70 BREZHL -
2 %Eﬁ%ﬁ A 92 & 7 1) 7 2406 BEN Gy AR g8 kB 93 W“ 3 585 BEEH AR -
2 ﬁ\a&' Prooth v. Wallsh(105 Misc.2d 603, 432 N.Y.S.2d 663.)- 4 I/qsiff » ST R ], ,ﬁ:?;
%IFE'%A ;iﬂi”‘/ii'ﬁﬂif” I B : JE S BRET ﬂ?‘ﬂf)«}i:ﬁﬁlfp =R
I,L‘;}HE“” [ ?EW’L,# ° F:Z, f%[%‘%}ﬁ%[j\t[ SIES3 =8 o R T ﬁq‘]@l_}‘ %%[%}Fx&’?f
w0 9 e PSRE S PRI TSR] R VR TRIEGE R R
13 waﬁu Ay - IR A SR P%@W?mwﬂﬁwﬂ i oo
il RS ﬂ‘—jﬁﬁ%‘@ Vn?%‘bﬁ%w‘rﬂﬁkf HURLE, (8 [ RIS = FLF' BRER
B~ T BB CPIRIRTD ~ SPRIZ BT -~ SEBR > @72 -~ SRR e '%\“Piﬂ& [l
= ‘F?"'?IHE‘/ [/TEH'E[IEI T % I/y;ﬁéﬂi E[E“F » o @,j:%l%ﬁj[ P > By b B S pjxetlr‘lﬂ |

T @EF F' ﬁuﬂﬂﬁﬁ g VI E J‘lﬁf,u&?rm = I»Irﬁiéflgu[ﬁd Hi JEE) i 5o [

*‘szﬁﬁm ,icpir | AR @ﬁ&fﬁ [f»as ”F'H Frsr*‘ﬂ;:i AIRREY S =T #IFHFK’IP SR
fl@}ﬁ)tﬁ‘wwm F e TR e SRR R B R AT R E T f“‘r‘fﬁf,%f
PR [EFR R IR T ?Fﬁl‘ﬁt‘?ﬂr:’ﬁg °
TG ERTBIN G 184 [F @UJEE'%*I‘EF%V I }[‘fj WA 188 AT
W” IR0 0 188 X *%LE'[JHJW Tt CFUIR S ) % pgss (DA S BLEVHL > [ FIF5
Tt"@ﬁt@l’;@ﬁﬁ FROIIRS o T 188 IR IJﬁF' 2T -

\\.

‘,J



|
i

%w%’A§%$H%@¢ﬁQ?ﬂ§§$ FRBYA 4d CFFEEZLA

iﬁ%*-4T+WﬁfﬂDﬁV“é 29040 DFrRApREFFAEBL
r FEZEF AP EEECFFL LA -BFRZF IBFEF 10

P20 AR FRBERE LT FA- A HAREF R I pEETE A
HFFBEAELRENR - LRFER2 L6 MR FHH7 50 AT R B
DL BERBGA L FFERL CFF P ERENRTIED TR HEE
Pl PR 0 - A e AR LR 2 ;g%g%ﬁ%’%ﬁ.’@ﬁgm
HE - B R IR ERBLY AP TR BT R
FTFRESY R IS AR ZEREFLED BN FRZE LT R
LEM o RARITZNFTEAF BT EFFATIHZABRLL RABLTG
-?B$%3aﬁ%+J’?*ﬁﬁﬁﬁ%%ﬁéLA’%&%%W‘iﬁ%ﬁ‘
RFF kL~ kb AR R ;E‘Hiﬂlﬁ‘ %% . GESYRER S U K
T4 Ao s %W@%’ﬂi aaﬁﬁﬁikfﬂ%

; ]

I
& iﬂ”£ﬁw{£fﬁw ta ko IR

| :"E_'a_ 1

WP e F R et i A H TR R o AR AR AR A

TEEE L w s TRFRBRAT, BRE AR o ik G T AR
PRI EAFT AR UREARLTABYE > DRBFRRIRAS ¥
AFF ARG INAEEL RV RBLERTFLALRL BB LB

ARFESGE o DEAFET AL FRIRT BRAFRRALEABNH
M TS ERRFRETNGRLEAPN 52 LTl T L5 2 Foly
FRA% ) Kot fdie s e H € 8182 R FEL o

26%r$ﬂmw)<§iz fﬁ>ww @ﬁ%am~7ﬁﬁﬁﬁ>%ﬂyﬁ$%5ﬂmﬁ%
F
27 —;f E‘FJ{

TR E A

w

Bk 95 B R R BT 27 BREAVK > 55 (2009) 0 <Ftwﬂ“FF &wﬁ,;wlﬁgwﬂ;
f> o (FIENEEER) » BT 164 1 139 -
15

_"'D_'_'\



HEFREM EB—IENFEERET ELRUFE LY e

T A FERTEAT T ENE > THERY G ﬂé’»%:}%l‘%%ﬁﬁiﬁ%é

%% WP BRI T EAM & > AT AN LY AT LR LR

P FRPRATAREOTF R A 0 B G s DR R A AT 4 o b R
ﬁﬂ%ﬁ’ﬁi9%$§%ﬁW%ﬂ’yﬁ@ﬁ%ﬁ%4ﬁ%%%ﬁﬁauﬂ,
WRERPMMEINFE R RS E  AE R FRUY L Efwsp o F

Rt h MO FRE R RS FALNER > BUFFEZDS 3P

[\2

TR SR AphEmirdg Te ) kxS o BRGS0 AR

%

E
E Y- R %ﬁaT’%%%%éﬁiﬁﬁﬁﬁﬁgﬁﬁ4’ﬁéw%§%
otk B g dRen S SR %Mﬁf« T %ﬁ—ﬁr%ﬁ,ﬁs 51?% * i,g P ERA R FR

4;':‘1}L ’

=
73
?{;
put
&
A
P
-

i
?i?ﬁ*%@iéﬁ&ﬁ%%ﬁﬁ’&ﬁwxpﬁﬁi KPR 4 e
&

e %'g‘; lﬁ%gmﬂ @&hm,ﬁ- ST ?5;)%;:;05%1675 g_ —TP’- =

Tt e p ok 5 2 Feh

o

FIT 0 2 AT B B T A il R R e

B AR F R R L FEAFRAE AR E - BAAE
5

P2

YRR L A B R RIFERF o s KPR RS
TR pB T e A g F a0 B A (employern)F E A L gt & S

ped | enE o B @ #-HAL S T iE A (personal) ~ E 3% chd E 2 EA jnaugdit

28 See Suzanne Galand-Carval, Comparative Report on Liability for Damage Caused by Others, in

J.Spier (eds.), UNIFICATION OF TORT LAW: LIABILITY CAUSED BY OTHERS 304 , The Hague ; New
York : Kluwer Law International ; Frederick, MD, USA : Sold and distributed in North, Central and
South America by Aspen Publishers (2003).

# YEsE flsljj #=" o See Suzanne Galand-Carval, Comparative Report on Liability for Damage
16



3
E!

|
i

LR TR FE sV B F Eahi ¥ 3 %% % B R (highly qualified

employees) » e FF - i% PRTELINE I FRIerang @a Lt fi i Ak E

R AFER T o FREATIE Fﬁ P AR A RE AT
%ﬁ’ﬂ§&m@ﬁgﬂ’%ﬁ% LT AYNFREEPE 2L HHLE
TEOE? FRALT AAFE AL LAREFREQEADBLE > 2 L0 E

AEF TP R FhA F?I%‘u’;}f‘ 25 ma2 o Fafe ot
FAFFALG FRWP AT

AT LG AR A B AT 2Rk i”‘]%j}’ A 2R p BEE E K

H&-

PAFEA  FELERANALEZ A

RALR N RIS R AT m*%@wk EFTOTE RIS L& B GH e
Fhterig a e o 5;;
1 | I’E

Bk FRAET GERBE & ’fﬁ%ﬁl}iﬁt’*f}%‘ W R FEDR R

)| ﬁ_—i?‘fﬁf]’fﬁifi';’ 3 uJ; ﬁk%@g%l—h%% it EPS)%?,:] N1 ;rgr;g\u%g,]%]s;;g%

R FREP AR ??Fﬂ:’?#ﬁ BEIEFE A R 5 9 (T H et A s
L INBEBRER G > A H 2 ‘ﬁr§%ﬁm~?5?i’” » F R

Caused by Others, in J.Spier (eds.), UNIFICATION OF TORT LAW: LIABILITY CAUSED BY OTHERS 299,
302, The Hague ; New York : Kluwer Law International ; Frederick, MD, USA : Sold and distributed in
North, Central and South America by Aspen Publishers (2003).
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THE LAW OF CONTRACT 12, 3" ed., Oxford: Clarendon Press (1981).
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P.S. Atiyah, AN INTRODUCTION TO THE LAW OF CONTRACT 5, 3" ed., Oxford: Clarendon Press
(1981).
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% See Simon Whittaker and Reinhard Zimmermann, GOOD FAITH IN EUROPEAN CONTRACT LAW 444,
CAMBRIDGE UNIVERSITY PRESS (2000).
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* See Simon Whittaker and Reinhard Zlmmermann- Qdd Faith in European Contract Law: surveying
the legal landscape, in Reinhard Zimmenmann andSE on Whittaker(eds), GOOD FAITH IN EUROPEAN
QmmuﬁhmhﬂzmemmEUMﬂmsYHE%QWQbW%mm%)<ﬁWRWU%
I SR > o (AN SEE ‘FJ>> » SR1048 {1 Fr8-12 - ||

§242 of the German Civil Code of 1900: Der Schuldner istverpflichtet, die Leistung so zu bewirken,
wie Treu und Glauben mit Rucksicht aufdie Verkehrssitte es erforden. (i< F ¥ £} : The debtor is
bound to perform according to the requirements of good faith, ordinary usage being taken into
consideration. See Simon Whittaker and Reinhard Zimmermann, Good Faith in European Contract
Law: surveying the legal landscape, in Reinhard Zimmermann and Simon Whittaker(eds), GOOD FAITH
IN EUROPEAN CONTRACT LaAw, fn 59, CAMBRIDGE UNIVERSITY PRESS (2000).
% Werner F. Ebke & Bettina M. Steinhauer, The Doctrine of Good Faith in German Contract Law, in J.
Beatson and D. Friedmann(eds.), GOOD FAITH AND FAULT IN CONTRACT LAW 171, Oxford: Clarendon
Press, (1995).
2 E(1983) - <AEY R > o (NIRRT Y- ) 0 F185
32 See Simon Whittaker and Reinhard Zlmmermann Good Faith in European Contract Law: surveying
the legal landscape, in Reinhard Zimmermann and Simon Whittaker(eds), GOOD FAITH IN EUROPEAN
CONTRACT LAW 32-39, CAMBRIDGE UNIVERSITY PRESS (2000) [{iZi(2008) » <5 (5 R
fE[F, DEE > o (PFAEEEN) 0 BT 104 1 5 F1 15417 -
3 Art. 1134 al. 3 de Code C1V1r. Elles [les conventions legalement formee] doivent etre executes de
bonne foi. (¥ FFY £L : [Contracts] must be performed in good faith. ~See Simon Whittaker and
Reinhard Zimmermann, Good Faith in European Contract Law: surveying the legal landscape, in
Reinhard Zimmermann and Simon Whittaker(eds), GOOD FAITH IN EUROPEAN CONTRACT LAW 33, fn.
154, CAMBRIDGE UNIVERSITY PRESS (2000).
> Art. 1135 de Code Civil: Les conventions obligent non seulement a ce qui est exprime, mais encore a
toutes les suite que I’equite’ ’'usage ou la loi donnent a 1’obligation d’apres sa nature. (¥ 5= £} :
Agreements oblige a party not only to what is there expressed, but also to all the consequences which
equity, custom and the law give to the obligation according to its nature. See Simon Whittaker and
Reinhard Zimmermann, Good Faith in European Contract Law: surveying the legal landscape, in
Reinhard Zimmermann and Simon Whittaker(eds), GOOD FAITH IN EUROPEAN CONTRACT LAw 33, fn.
155, CAMBRIDGE UNIVERSITY PRESS (2000).
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STHIELE - RN 008) o <PHIRFUIFSTFEWER> » (BN EEER) - 71040 71 15
=2 Simon Whittaker and Reinhard Zimmermann, Good Faith in European Contract Law: surveying the
legal landscape, in Reinhard Zimmermann and Simon Whittaker(eds), GOOD FAITH IN EUROPEAN
CONTRACT LAw 33, CAMBRIDGE UNIVERSITY PRESS (2000).
>’See Robert S. Summers, The Conceptualisation of Good Faith n American Contract Law: a Genera;
Accpunt, in Reinhard Zimmermann and Simon Whittaker(eds), GOOD FAITH IN EUROPEAN CONTRACT
LAw 118-125, CAMBRIDGE UNIVERSITY PRESS (2000) »[{{i##(2008) - <FE§[F' FLUIES J%ﬂm_f
HE > o (AN Eﬁ“ﬁ?)) » BT QPUH > F134-36 ¢
ek f%'FL £ T Every contract or duty within this Act imposes an obligation of good faith in its
performance or enforcement. |
¥ EEP £ T [good faith at least to mean] honesty in fact in the conduct or transactions concerned. |
0 f’%’FLT@ £ : T In this article, unless the honesty in fact and the observance of reasonable commercial
standards of fair dealing in the trade. |
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FRERA ARG E *ﬁs?r% L E R RAl AR LY
?ﬁigufh’lﬁ'ﬁli’%]mi’?#p@ EF_«&:«Lord Ackner § 3 :T & g g2 o 3
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Wi A e hflE o0 Az g Potter L.+ LIV A kO FE L

~ BN TN 3 [ » 22 2 s N 12/ s 32 4 77 7’ — 64 e = 3
R BERAG- REE RE R R BV ENEL B RERENE M) HR

bk f%'F £ : " Duty of Good Faith and Fair Dealing. Every contract imposes upon each party a duty
of good faith and fair dealing in its performance and its enforcement. |
62 See Simon Whittaker and Reinhard Zimmermann, Good Faith in European Contract Law: surveying
the legal landscape, in Reinhard Zimmermann and Simon Whittaker(eds), GOOD FAITH IN EUROPEAN
CONTRACT LAW 39-48, CAMBRIDGE UNIVERSITY PRESS (2000).
 Walford v. Miles[1992] 2 AC 128, 138(the rest of the House agreed)’ 1< £% : I the concept of a duty to
carry on negotiations in good faith is inherently repugnant to the adversarial position of the parties when
involved in negotiations. Each party to the negotiations is entitled to pursue his (or her)own interest, so
long as he avoids making misrepresentation. ; See Simon Whittaker and Reinhard Zimmermann, Good
Faith in European Contract Law: surveying the legal landscape, in Reinhard Zimmermann and Simon
Whittaker(eds), GOOD FAITH IN EUROPEAN CONTRACT LAW 40, CAMBRIDGE UNIVERSITY
PRESS (2000).
64 James Spencer & Co. Ltd v. Tame Valley Padding Co. Ltd (Court of Appeal, 8 April 1998, unreported)
P £ <7 there is no general doctrine of good faith in the English law of contract. The plaintiffs are free
to act as they wish provided that they do not act in breach of a term of the contract. ; See Simon Whittaker
and Reinhard Zimmermann, Good Faith in European Contract Law: surveying the legal landscape, in
Reinhard Zimmermann and Simon Whittaker(eds), GOOD FAITH IN EUROPEAN CONTRACT LAW 40,
CAMBRIDGE UNIVERSITY PRESS (2000).
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65 IRRES [‘J”Fﬁ’} UGS S Eﬁ'(commercial practice) = 55 o [P 9 BE SR R A T faith
to be kept ; IR~ 7t © See Simon Whittaker and Reinhard Zimmermann, Good Faith in European
Contract Law: surveying the legal landscape, in Reinhard Zimmermann and Simon Whittaker(eds),
GoOD FAITH IN EUROPEAN CONTRACT LAW 42, CAMBRIDGE UNIVERSITY PRESS (2000).

66 B £ 1 T the governing principles is applicable to all contracts and dealings.  Good faith forbids

either party by concealing what heprivately knows, to draw the other into a bargain, from his ignorance of

that fact, and his believing the contrary. ; (1766) 3 Burr 1905, at 1910. See Simon Whittaker and

Reinhard Zimmermann, Good Faith in European Contract Law: surveying the legal landscape, in

Reinhard Zimmermann and Simon Whittaker(eds), GOOD FAITH IN EUROPEAN CONTRACT LAW 42,

CAMBRIDGE UNIVERSITY PRESS (2000).

6 F%r%iif‘ Joseph Chitty fiv % %Ei Oxford Dictionary of Biography: Chitty, Sir. Joseph William

http://www.oxforddnb.com/view/article/5337?_fromAuth=1 (& i &EF 1 © 2008 &+ 12 £] 21 fT)
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terms)J E’h’]‘qi,é\ jz—/z}‘m;,l; @j 7 e ‘\5]7“:412‘{4:% ,%ﬁ'\;n;‘é-?h’
H ;.-\..". s
PRSP TR st T medn o H YRR - B 2

8 F’?::FJ'FU FSpd | 7y i;r“, BIE [IF’?FE‘T“J'FIJconmderatmn CHP F"éi“ FUEL fl FTSHE IRV
B3 i 2 i 33 Py s ﬂév*ﬁﬁ%%EWWJ’“Eﬂﬁﬁﬁﬁﬂwf*ﬂu*

F|J#% 7} 7 (the first of these is the idea that a promise is legally binding if it is given in return for some
benefit which is rendered, or to be rendered to the promisor.) ; £ = » — |[47§§| fol SV N ] o SRR

Y5 HSIE R E O 21 40 o T - B © (S i
a0 bt B AR R UL R T F IR [?E ] [f fl1(the second of these is the idea that a promise is legally
binding if the promise is detrimentally relies on it, that is, if he changes his position in reliance on the
promise in such a way that he would be worse off if the promise is broken than he would have been if the
promise had never been made at all.) See P.S. Atiyah, AN INTRODUCTION TO THE LAW OF
CONTRACT 91-92, 3" ed., Oxford: Clarendon Press (1981).
% A Treatise on the Laws of Commerce and Manufactures and the Contracts relating thereto, vol. ITI, A
Treatise on Commercial Law(1824).§89 [F | Simon Whittaker and Reinhard Zimmermann, Good Faithin
European Contract Law: surveying the legal landscape, in Reinhard Zimmermann and Simon
Whittaker(eds), GOOD FAITH IN EUROPEAN CONTRACT LAW 43, CAMBRIDGE UNIVERSITY
PRESS (2000).
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0 See Simon Whittaker and Reinhard Zimmermann, Coming to Terms with Good Faith, in Reinhard
Zimmermann and Simon Whittaker(eds), GOOD FAITH IN EUROPEAN CONTRACT LAW 690-694,
CAMBRIDGE UNIVERSITY PRESS (2000) ** [{fi [ #(2008) - <F‘c‘§ ['F, FLIp J%quug’fﬁ > o (N
) > 57 104 B > FI 37 -
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EWE%” BB T [ A #E’J“v‘ I 3Bt ’:'p Fi » #Hi(good faith) b i i (bad a1th)§3_j ¥
Iy LE U o See Simon Whlttaker and Reinhard Zlmmermann éom ng to Terms with Good Faith, in Reinhard
Zimmermann and Simon Whittaker(eds), GOOD FAITH IN EUROPEAN CONTRACT LAW 693,

CAMBRIDGE UNIVERSITY PRESS (2000).
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2 See Robert S. Summers, Good Faith in American Contract Law, in Reinhard Zimmermann and Simon
Whittaker(eds), GOOD FAITH IN EUROPEAN CONTRACT LAW 125-129, CAMBRIDGE UNIVERSITY
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3 See Simon Whittaker and Reinhard Zimmermann, Good Faith in European Contract Law: surveying
the legal landscape, in Reinhard Zimmermann and Simon Whittaker(eds), GOOD FAITH IN EUROPEAN
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5 Ak A 5
> Gert Bruggemeler, Introduction: Tort Law at the Beginning of the Twenty-First Century: A
Comparative Account, in COMMON PRINCIPLES OF TORT LAW: A PRE-STATEMENT OF LAW 19-20,
BIICL, British Institute of International and Comparative Law (2004).
76 Mataja, Das Recht des Schadensersatzes vom Standpunkt der Nationalokonomie(1888), 19(emphasis
added). §#J[F1 Gert Bruggemeier, Introduction: Tort Law at the Beginning of the Twenty-First Century:
A Comparative Account, in COMMON PRINCIPLES OF TORT LAW: A PRE-STATEMENT OF LAw 3,
BIICL, British Institute of International and Comparative Law (2004).
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7 Bruce Chapman, Ethical Issuesin The Law of Tort, in Michael Bayles (ed.), JUSTICE, RIGHTS, AND
TORT LAW 13-16, Dorderecht: D. Reidel Publishing Company (1983).
S A el SR FIE RSy Sapy R = o &iﬁﬁiﬁﬁﬁﬂf I'J“\;F"J'F‘Jj\ T i&ﬁ[f%?g;[ﬁﬁ'fiﬁ?ﬁ'
T f“‘ﬁ'FEE"J??’E*T‘EHE ilé[ TR = Aot 5 A FIRERL - [ES*' iﬁi‘at URNTR A= o
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3;%[ ﬁg SIS o P SR klﬁllﬁfu*ﬁﬁj[ﬁi (SR “qui'xglﬁﬁf&ﬁ ) ,i?%[ijl}l £| 1908
FTET e 7\‘7FE'F45 WERHI 2 (Federaﬁ Employers’ Liability Act, or FELA)® 1915 = SE&3E A
E;;JE‘J@JHii(The Jones Act) © RIEIfIfVAL - ri}[]“fjpl » BRI 1910 = 1920 = fi] r‘{l['rT E F’?EE B
[k :fk (workers compensation statues) » 7t 1F LIRS (L T E%ﬁ*‘% =, =0 §F{ LrEFf 1
& | SH=S - Wﬂ‘“@ipfl‘zé‘[ﬁ“ri[ﬁ&'?i AV 3 R U R = S R - gee Gert Bruggemeler
Introduction: Tort Law at the Beginning of the Twenty-First Century: A Compar ative Account, in
COMMON PRINCIPLES OF TORT LAW: A PRE-STATEMENT OF LAW 14-16, BIICL, British Institute of
International and Comparative Law (2004).
® Bruce Chapman, Ethical Issuesin The Law of Tort, in Michael Bayles (ed.), JUSTICE, RIGHTS, AND
TORT LAW 13-16, Dorderecht: D. Reidel Publishing Company (1983).
7 See Gert Bruggemeier, Introduction: Tort Law at the Beginning of the Twenty-First Century: A
Comparative Account, in COMMON PRINCIPLES OF TORT LAw 10-11, BIICL, British Institute of
International and Comparative Law (2004).
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80 E(Y £ : " the development in tort law from the nineteenth to the twenty-first centuries has been
characterized internationally by a reversal of the basic societal attitude toward injuries: from the
dominance of the externalization of damage, under a regime of quasi-moral blameworthiness with some
harsh social consequences, to the primary of the internalization of damage through strict or objectified
fault liability, in combination with relaxation of the burden of proof and diversified insurance solutions. |
See Gert Bruggemeier, Introduction: Tort Law at the Beginning of the Twenty-First Century: A
Comparative Account, in COMMON PRINCIPLES OF TORT LAaw 17, BIICL, British Institute of
International and Comparative Law (2004).
8! See Gert Bruggemeier, Introduction: Tort Law at the Beginning of the Twenty-First Century: A
Comparative Account, in COMMON PRINCIPLES OF TORT Law 25, BIICL, British Institute of
International and Comparative Law (2004).
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% 'L : Tout fait quelconque de I’homme, qui cause a autrui un dommage, oblige celui par la faute
duquel il est arrive’ a le reparer.  (Fl< 5% : Any conduct whatever of man which causes damage to
another obliges him by whose fault it occurred to make reparation. See Jeroen Kortmann, ALTRUISM IN
PRIVATE LAW 33, Oxford University Press (2005)
' 1P : Chacun est responsible du dommage qu’il a cause non seulement par son fait, mais encore
par sa negligence ou par son imprudence. (fl< % 5§ : Each one is liable for the damages which he
causes not only by his own conduct but also by his negligence. See Jeroen Kortmann, ALTRUISM IN
PRIVATE LAW 34, Oxford University Press (2005)
ORI Turpain SHLR 0~ 615 Fi"%if [pjiﬁalJ FO o PRI 2 442
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See Civ. 27 ebruary 1951, D. 1951, 329. Clted from Jeroen Komnann ALTRUISM IN PRlVATE Law
33, Oxford University Press (2005)
% See Jeroen Kortmann, Altruism in Private Law, 34-35(Oxford University Press, 2005)
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100 R £5 ¢ if a person holds himself out as possessing special skill and knowledge and he is consulted,
as possessing such skill and knowledge, by or on behalf of a patient, he owes a duty to the patient to use
due caution in undertaking the treatment. If he accepts the responsibility and undertakes the treatment
and the patient submits to his discretion and treatment accordingly, he owes a duty to the patient to use
diligence, care, knowledge, skill and caution in administering the treatment. No contractual relation is
necessary, nor is it necessary that the service be rendered for reward. See (1925) 94 L.J.K.B. 791 at 794.
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was being trusted or that his skill and judgment were being relied on, would, I think, have three courses
open to him. He could keep silent or decline to give the information or advice sought; or he could give
an answer with clear qualification that he accepted no responsibility for it or that it was given without that
reflection or inquiry which a careful answer would require; or he could simply answer without any such
qualification. If he chooses to adopt the last course he must, I think, be held to have accepted some
responsibility for his answer being given carefully, or to have accepted a relationship with the inquirer
which requires him to exercise such care as the circumstances requires.
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any responsibility towards an intended beneficiary under a will which he has undertaken to prepare on
behalf of his client(...) See (HoL) [1995] 2AC 207, at262. ;, Cited from Jeroen Kortmann,
ALTRUISM IN PRIVATE LAw 59, Oxford University Press (2005)
He FUE EE 2T (...) it seems to me that it is open to your Lordships’ House (...) to fashion a remedy to fill a
lacuna in the law to solve the problem of transferred loss in the case before them. (...) In my opinion,
therefore, your Lordships’ House should in case such as these extended to the intended beneficiary a
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2AC207,at268. ; Cited from Jeroen Kortmann, ALTRUISM IN PRIVATE LAw 60, Oxford University
Press (2005)
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He 'R £ ¢ Arisk is material “when a reasonable person, in what the physician knows or should know to
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whether or not to forgo the proposed therapy.”
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