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Abstract

This thesis undertakes to construct a top-down justification foundation for tax fraud
penalty as stipulated in Article 41 of the Tax Collection Act in Taiwan (this “Crime”).
This thesis proposes that in the assumption of that one is rational to be driven by his/her
self-interests, as the existence of a state is an essential factor for everyone to be able to
jointly and voluntarily restrain their own entitlement rights to the world and cooperate
with each other while the utilities of all will increase, the existence of the state shall be
justified. Not only the state itself, the services and systems provided by the state can be
considered as universal and justified if they meet the Pareto improvement condition,
under the implementation of which one or more of the members of the state’s utility will
be increased while no one’s utility will be decreased at the same time. The Taxation gains
its justification foundation from the government’s necessity to levy taxes to pay for its
fiscal expenditures due to rendering the justified services. Since the assessment process
in tax collection stage is vulnerable from tax payer’s interference as it is schemed to
involve tax payer’s obligation to cooperate, the smoothly operation of the assessment
process shall be deemed as the legal interest of this Crime. Last, this thesis argues that
omission to declare tax related information does not constitute a derivative omission
offence due to the lack of guarantor’s position of the perpetrator; however, it is acceptable

to amend the articles to include punishments of direct omission offence for tax fraud.

Key words: morals by agreement, tax collection act, tax fraud, game theory, pareto

improvement, committing tax fraud by act of omission
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PR © Bt > B AT AR FE L H e i SRR - BRI &I
BEJJ > von Stein REHEFR FHARWCERE - IR AREAS G BRI ERa Y
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8 Von Stein, supra note 61, at 31.

® Von Stein, supra note 61, at 33.
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Yk - IESNEH Richard A. Epstein » HE SRR AT HEAE L BLRHE oL
WOLE - AR BRI —BURFEBRRAR - AR ASLIR IS4 A RAE R -
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 Von Stein, supra note 61, at 34-35.
% Richard A. Epstein, Taxation, Regulation, and Confiscation, 20 OSGOODE HALL LAW J. 433,
434 (1982).
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(RIRLEMERE) > RITEAT 2 BRIV AERIE » NiTgEEZIERAES -
RIS - Mill BYHESFREIZVE HOBEERS - (G AL AR

68 JOHN STUART MILL & JAMES LAURENCE LAUGHLIN, PRINCIPLES OF POLITICAL ECONOMY: ABRI
DGED WITH CRITICAL, BIBLIOGRAPHICAL, AND EXPLANATORY NOTES, AND A SKETCH OF THE HISTO
RY OF POLITICAL ECONOMY BY J. LAURENCE LAUGHLIN 639-641 (1885), https://www.gutenberg.or
g/ebooks/30107.
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RIS -

8 “The individual institutions of a State are only various expressions of an organic whole, wh
ose superior essence and meaning is not recognized by such dismemberment of its establishme
nts.” from Vogel, supra note 39, at 28.

™ Vogel, supra note 39, at 29.
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" Mill & Laughlin, supra note 68, at 619-622.
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2 Mill & Laughlin, supra note 68, at 623-629.
8 Mill & Laughlin, supra note 68, at 623-624.
™ Vogel, supra note 39, at 30.
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See Ann Cudd & Seena Eftekhari, Contractarianism, in THE STANFORD ENCYCLOPEDIA OF
PHILOSOPHY (Edward N. Zalta ed. Winter 2021), https://plato.stanford.edu/entries/contractarianism/.
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8 Terence Dwyer, The Lost History, 73 AM. J. ECON. SOCIOL. 664, 666 (2014).
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197 26 U.S. Code Subchapter A — Crimes, LEGAL INFORMATION INSTITUTE (last visited Sep. 15,

2022), https://www.law.cornell.edu/uscode/text/26/subtitle-F/chapter-75/subchapter-A.
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RGBT TEIGFC BCREt » IIEGRE A a3 = T E Rz T
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198 [ESC40F - 26 ULS. Code §7201. Attempt to evade or defeat tax

Any person who willfully attempts in any manner to evade or defeat any tax imposed by this
title or the payment thereof shall, in addition to other penalties provided by law, be guilty of
a felony and, upon conviction thereof, shall be fined not more than $100,000 ($500,000 in the
case of a corporation), or imprisoned not more than 5 years, or both, together with the costs
of prosecution.

199 JE741R 1 26 U.S. Code §7202. Willful failure to collect or pay over tax

Any person required under this title to collect, account for, and pay over any tax imposed by t
his title who willfully fails to collect or truthfully account for and pay over such tax shall, in
addition to other penalties provided by law, be guilty of a felony and, upon conviction there
of, shall be fined not more than $10,000, or imprisoned not more than 5 years, or both, toget
her with the costs of prosecution.

20 IRFEEIMOEIBE - THIETATEANIR TS AR L R 4445 AT » SefTat BB
SRANER Ty E IR ER BT » — A 7y THHASRAR - TREIFGRUESS 67 Rt A IR » 22
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A~ T © B TrR AR EE RN A EZ R MEET ) JERE eI
FEIE (misdemeanor ) ; 5ETEE » JEE 1 FLLFHHIEN] » BCRIECHFFRETF &
25,000 FEz (ZvE/AIR 100,000 FEz) Z&TE @ LRETFE © BEARAIETH
1RSSR 6654 (FH55 6655 (FACHEBRIME RN > AIANFT 2/ » 5
BCEZZRIE 60501 (RO » KIR> THTE, JEE G TEIE, A T1E ) JER
#ar 5 E %

REHEENRFEN AR EF ST FREGB AR 0 Z — BB SRR > JefTm RS
& - AR BB 4R B E I ESEFTSI ST ST HSR H YA © LIRS 2 AR
PGS T R s — X R IE ARG S] » 2.5 (R & 3 -

200 R 60501 ERALE » (EBX A EREHEIT vt AMEBR T Z B8RRI 2C 5 Hl &) 10,000 35
&Pl FAVER S EIEES Form 8300 [f5% /%R 3 FAQs for Indian Tribal Governments regarding
Non-Casino Cash Transactions Over $10,000 - Form 8300, THE INTERNAL REVENUE SERVICE
(last visited Sep. 15, 2022), https://www.irs.gov/government-entities/indian-tribal-governments/faqs

-for-indian-tribal-governments-regarding-non-casino-cash-transactions-over-10000-form-8300.

202 [ 40 R 1 26 U.S. Code § 7203.Willful failure to file return, supply information, or pa

y tax

Any person required under this title to pay any estimated tax or tax, or required by this title
or by regulations made under authority thereof to make a return, keep any records, or supply
any information, who willfully fails to pay such estimated tax or tax, make such return, keep
such records, or supply such information, at the time or times required by law or regulations,
shall, in addition to other penalties provided by law, be guilty of a misdemeanor and, upon ¢
onviction thereof, shall be fined not more than $25,000 ($100,000 in the case of a corporatio
n), or imprisoned not more than 1 year, or both, together with the costs of prosecution. In th
e case of any person with respect to whom there is a failure to pay any estimated tax, this s
ection shall not apply to such person with respect to such failure if there is no addition to ta
x under section 6654 or 6655 with respect to such failure. In the case of a willful violation o
f any provision of section 6050I, the first sentence of this section shall be applied by substitu

ting “felony” for “misdemeanor” and “5 years” for “l year”.
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RiEFE IR e N ERR R ER - (RN g > RIS AR 2R
TTRIMAAESS 7201 {RREESTHITT RdilE A - (EEHUREDES 7203 fREEETZ -

203 1J.S. DEPARTMENT OF JUSTICE, CRIMINAL TAX MANUAL 2012 165 (2016), https://www.justic
e.gov/archives/tax/page/file/108953 1/download.

204 14, at 164.

25 Tax Evasion, LEGAL INFORMATION INSTITUTE, https://www.law.cornell.edu/wex/tax_evasion (la
st visited Aug. 31, 2022).

206 U.S. Department of Justince, supra note 203 at 165.
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HEFRHR AR SRS AR 7203 (R Z EEEE - S0E EAEHFEETT
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27 U.S. Department of Justince, supra note 203 at 204-207.

208 U.S. DEPARTMENT OF JUSTINCE, TAX CRIMES HANDBOOK 38-48 (2009), https://www.irs.gov/p
ub/irs-utl/tax_crimes handbook.pdf.

209 Spies v. United States, 317 U.S 492, 496 (1943).

210 Sansona v, United States, 380 U.S. 343, 354-55 (1965).
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CEE
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fRizdh > T ¢ Taxes Management Act 1970 55 106A {RAVFTEF 2 IRIE
(Evasion of Income Tax ) ~ Value Added Tax Act 1994 55 72 {f'&FEMFERSE (VAT
Fraud ) [}z Customs and Excise Management Act 1979 £ 50 {&EL 170 {FRAVEITRE
3k (Improper importation of goods) ELEYfFEIIIE (Excise duty evasion) > [
AR LT R N LB AR LR E - 8 LA RRRE R B
A AT TRIRE B Ry EAE DU A HAGE DL R Sl -

211 U.S. Department of Justince, supra note 203 at 162.

22 SRS ACE ¢ http://www.legislation.gov.uk  E/& 28 HHEY - 20206 H 17 H -

213 Tux evasion offences—overview, LEXISNEXIS (last visited Sep. 15, 2022), https://www.lexisne
xis.com/uk/lexispsl/tax/document/391421/55KB-9471-F188-N1BB-00000-00/Tax_evasion_offences

overview.
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214 Cheating the Public Revenue, PATRICK CANNON BARRISTER AT LAW (last visited Sep. 15, 2
022), https://www.patrickcannon.net/practice-areas/tax-investigations-disputes/cheating-public-revenu
e/.

215 Revenue fraud, SENTENCING COUNCIL (last visited Sep. 15, 2022), https://www.sentencingco
uncil.org.uk/offences/magistrates-court/item/revenue-fraud/.

218 Regina v Mavji: CACD 1987, SWARB.CO.UK (last visited Sep. 15, 2022), https://swarb.co.uk/
regina-v-mavji-cacd-1987/.

217 The Fiscal Code of Germany, GERMAN FEDERAL MINISTRY OF JUSTICE (last visited Sep. 15,

2022), https://www.gesetze-im-internet.de/englisch_ao/index.html.
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