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Abstract

This article is mainly about the deprivation and taxation of illegal income. In
this article, we start from the criminal proceeds confiscation system and extend the
discussion to the tax law, especially how to deal with the problem of illegal income on
income tax. In this part, due to the lack of statutory law, we starts from the
understanding of income theory and ability-to-pay principle, and continue to discuss the
precedents and theories in Taiwan, also the comparative laws as United States and Japan,
etc. Afterwards, based on ability-to-pay principle and the existing regulations in Taiwan,
we conclude that Illegal income and legal income should be taxed equally. In addition,
income should be understood de facto rather than de jure.

Second, based on the conclusion that illegal income is taxable, this article also
discusses how the tax base should be calculated. The most controversial part is the
deductibility of the costs and expenses of unlawful income. Similarly, due to the lack of
statutory law in Taiwan, this article organizes precedents and theories in Taiwan, United
States and Japan. We propose a compromise between the positive and negative views in
an attempt to cope with the confrontation. In this article, we believe that we should
distinguish deductibility by whether there is "legal receipt™ or not. In other words, there
is no distinction between legal or illegal income to apply the standard. Here provides a
benchmark for the calculation of the costs and expenses of illegal income.

In addition, the intersection of income tax and criminal proceeds confiscation
can be discussed in two parts. One is the relationship between income tax and the
confiscation of property crimes, and the other is the relationship between income tax
and the confiscation of tax evasion. As far as the former is concerned, most of the
precedents and theories in Taiwan and other countries agree that income tax can be
adjusted when the illegal income is actually lost such as confiscated or returned.

vi
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However, under the principle of taxation by law, there should be statutory laws for tax
adjustment, which should be explicitly stated in tax law in Taiwan. Also, the year of
deduction should be the year of actual loss in order to coordinate with the essence of
loss.

As far as the latter is concerned, criminal proceeds confiscation are competitive,
competing for the same illegal income, but what they obtained are distributed to tax
treasury and judicial treasury. At the same time, they have a sequence of priority and
inferiority. Income tax takes priority over criminal proceeds confiscation. If the tax is
paid, there is no need for confiscate the tax of evasion. On the other hand, since the
statute of limitations of criminal proceeds confiscation is longer than that of income tax,
we can make use of it after that of income tax has expired. Therefore, that the taxpayers
cannot keep those illegal gains from tax evasion.

Keywords: Illegal income, Criminal proceeds confiscation, Income tax,

Illegal cost, Tax evasion
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