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Abstract

Article 8 of the Trust Law stipulates that the trust relationship does not
terminate upon the death or incapacity of the settlor. As a result, the trustee
can fulfill the trust based on the settlor's past intentions, allowing the
settlor's desire for long-term management of their assets to be realized.
However, the Trust Law does not explicitly state whether, after the settlor
is placed under guardianship, the guardian can act on their behalf to
exercise the rights under the Trust Law, nor does it clarify whether the
settlor's heirs can inherit their position or rights and obligations after their
death. These issues could become means for interested parties to intervene
the content of the trust and fundamentally impact whether the settlor's
intentions can be implemented.

This paper argues that the legitimacy of prohibiting the guardian from
acting on behalf of the person under guardianship in exercising rights under
the Trust Law lies in the spirit of the Convention on the Rights of Persons
with Disabilities, where the person's wishes and choices should take
precedence over their best interests. Thus, when the guardian acts on behalf
of the person under guardianship in trust, they must prioritize their
"subjective interests" in accordance with Article 1101, Paragraph 1 of the
Civil Code. Furthermore, this paper suggests that the consideration of the
settlor's objective interests can be excluded, and the guardian may only act
on behalf of the settlor in exceptional cases where it unequivocally does
not violate the settlor's intentions. For example, this could occur when there
is a contractual provision allowing the guardian to act on behalf of the
settlor or in the circumstances specified in Article 65 of the Trust Law,
which deals with the right to request the attribution of trust property upon
the termination of the trust relationship.

Regarding the issue of the inheritability of the settlor's rights, this paper,
after referencing the "Majoritarian Default Rule" as cited by scholars,
suggests that if the settlor is aware of the inheritance question when
establishing a trust, the majority would not want their position to be
inherited by their successors to avoid any interference in the trust.
Therefore, the settlor's position is considered not inheritable.

ii

doi:10.6342/NTU202302032



Finally, this paper categorizes the settlor's various rights based on
whether others also have these rights and whether they can be exercised
individually or by mutual agreement. The viewpoints presented in this
paper are in line with the trust system's objective of protecting the interests
of beneficiaries and, ultimately, ensuring the preservation of the settlor's

intentions.

Keywords : Settlor's rights, Interests of the person under guardianship,

Majoritarian default rule, Inheritability
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