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Abstract

Regarding whether the obligatory rights is protected as the object of protection under
the forepart of Article 184 Paragraph 1 of the Civil Code, due to both obligatory rights
and property rights being protected by Article 15 of the Constitution, it is necessary to
analyze this dispute from a constitutional perspective.

In order to prevent the excessive expansion and dilution of constitutional property
rights, as well as to ensure a clear distinction between property rights and private
autonomy, the protection scope of constitutional property rights is limited to "vested
interests" only. On the other hand, the "opportunity to acquire interests" is protected
through the mechanism of private autonomy based on objective legal principles. This
constitutes the dual protection model of property interests under the Constitution. In
accordance with the perspective that the content of constitutional property rights is
constructed by law, obligatory rights of private law which formed by civil law is
characterized by the rights of "claiming" and "retention" as its substantive rights.
Therefore, the "rights position" of the creditor's claim for payment and the retention of
the "received benefits" based on the obligatory rights possess the quality of vested interest
and should fall within the scope of constitutional property rights. On the contrary, the
"benefits not yet acquired" do not fall under the protection of Article 15 of the
Constitution since the creditor's rights do not have control over the act of payment or the
object of payment.

Based on the "modified subjective multilayered theory", this paper argues that the
Constitution and civil law together constitute the fundamental decisions in the sphere of
civil society life, and that constitutional rights may be infringed by private individuals.
Therefore, since the obligatory rights protected by the Constitution also possess the

characteristics of rights under civil law, within the theoretical discussions on types of
\%
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infringement of obligatory rights, the infringements of "attribution of infringement to the
attribution rights" and "resulting release of the debtor from the obligation to make
payment" have already violated the rights position of the creditor. The infringement of
"rightful possession based on the obligatory rights as a right of possession" constitutes an
infringement of the obligatory rights concerning the benefits already received through the
obligatory rights. All of these infringements have encroached upon the protection domain
of constitutional property rights. Furthermore, as the aforementioned case involves
intervention in vested interests, it not only has no relation to free market competition but
also often exhibits a higher degree of foreseeability on the part of the actor. Similar to
property rights infringements, it should not be treated differently. Even though in some
cases it may be difficult for the actor to become aware of the existence of the obligatory
rights, using the nature of the rights as the classification criterion for the applicability of
the forepart of Article 184 Paragraph 1 of the Civil Code appears to be overly broad.
Therefore, the obligatory rights protected by the Constitution should be regarded as rights
under tort law. Otherwise, it would violate the requirement of the principle of equality

and go against the constitutional command of "prohibition of inadequate protection".

Keywords: infringement of obligatory rights, tort law, constitutional property rights,
vested interests, third person application of constitutional rights, prohibition of inadequate
protection
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