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EXHE

Abstract

After the outbreak of COVID-19, the discussion about “state accountability for
pandemic” has become popular since 2020. In fact, this issue has been raised for several
times when the pandemics happened among countries. However, with the pandemics
under control, the related discussions faded away. As a result, the question “when the
state where pandemic originated (pandemic-originated state) breaching its international

obligations, what are the ways to hold it accountable?” remains unsolved.

But if the effective accountability system for pandemics does not exist, pandemic-
originated state will not have enough motivation to comply with its obligations. In other
words, states are all still under the risk of future pandemic raging arising from the
pandemic-originated state breaking the rules. To explore this issue, this thesis firstly
lists the international obligations that pandemic-originated state has under current
international law. Second, it turns to analyze when states are going to hold pandemic-
originated state accountable for breaching its obligations, what are the possible legal
bases and forums for them to choose from. Third, it makes comparisons among different
forums and points out the problems in the current mechanisms. Last, it goes back to
COVID-19 and examines whether states can use the ways mentioned above to make

China take on the responsibility for this global pandemic.

In this thesis, four conclusions are drawn: First, to build a sound pandemic
prevention system for the world, the supervision and the accountability systems should
both be created. Second, the discussions and debates for this topic should be continued.
It will help the innovations for the related regulations. Third, the current accountability
systems for pandemic are still not effective enough, so the thesis submits its own
proposal. Last, since there have been no previous cases for holding pandemic-

originated state responsible, any new try can be invaluable.

KEYWORDS: international law, international health law, the international obligations
for pandemic-originated state, the legal responsibility for pandemic-originated state,

the accountability forums under international law, COVID-19
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' World Health Organization, WHO Coronavirus (COVID-19) Dashboard, https://covid19.who.int/ (last
visited Apr. 4, 2023).

2 Jack Feehan, Vasso Apostolopoulos, Is COVID-19 The Worst Pandemic?, 149 MATURITAS 56, 56, 58.
M7 COVID-19 st Bl > S HMm RN Tk | Fh X A%t > BRRABARTHRHI LS
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185 B3 5 ARGy A A SRR DEBRRETE  ERREWA -~ BE
G AL A ZRFRAARERENET LR ARER AT > X5
YRS AERERANAES RABMBAGES  REARTEMZI A k> F
WAZEXRRRERT  FHAHTRLFZHN T RABFTORKE T R
AR E B AL R 5

ZCBEELHRAMAERERELTZEH

BMAHERBRRAZLEXHAMK SARS BEF R Y2 tH KRAE458
Bp{® @EE COVID-19 FRE mE RGIB . MAA R ZAEMBEERT - LR

3 Erna Dyah Kusumawati, States Responsibility vs Domestic Control Measures of the COVID-19
Pandemic: An Analysis of the Current International Health Regulation (IHR) Regime, 592 ADVANCES IN
SOCIAL SCIENCE, EDUCATION AND HUMANITIES RESEARCH 35, 35-36.7] %4 # : Ipshita Chaturvedi,
China s State Responsibility for the Global Spread of COVID-19: An International Law Perspective, 373
ORF ISSUE BRIEF, https://www.orfonline.org/wp-content/uploads/2020/06/ORF _Issue-Brief 373-
China-State-Responsibility.pdf.

4 David Fidler, SARS and International Law, AMERICAN SOCIETY OF INT'L L.,
https://www.asil.org/insights/volume/8/issue/7/sars-and-international-law (last visited Apr. 1, 2023).

5 Trygve Ottersen, Steven J. Hoffman, Gaélle Groux, Ebola Again Shows the International Health
Regulations are Broken: What Can Be Done Differently for the Next Epidemic?, 42(2-3) American J. of
L. & Medicine 356, 371-373 (2016).

¢ U.S. Embassy & Consulate in the Kingdom of Denmark, China s Communist Party Hid the Truth about
COVID-19, Mar. 29, 2020, https://dk.usembassy.gov/chinas-communist-party-hid-the-truth-about-
covid-19/ (last visited Apr. 1, 2023); Trump: China should pay damages for COVID-19 spread,
SPECTRUM NEWS (Mar. 6, 2023), https://www.nyl.com/nyc/all-boroughs/politics/2023/03/06/trump--
china-should-pay-damages-for-covid-19-spread.

7 Sienho Yee, To Deal with a New Coronavirus Pandemic: Making Sense of the Lack of Any State
Practice in Pursuing State Responsibility for Alleged Malfeasances in a Pandemic—Lex Specialis or Lex
Generalis at Work?, 19(2) CHINESE J. OF INT’L L. 237, 237.
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R R R A4EE 2005 F (Bl 4 444 ) (International Health Regulations
T#% IHR (2005)) = "EBEA£#4A 2R EF4  (PHEIC) A%

-

-

B THR (2005) % 1 %% 138 > PHEIC 44454 & WHO #:Z & (Director-
General ) R EIR % 12 8°2F8RE > F46 (1) ZBRBE#HERHELRAR
N EEAERE Ao (2) THREZRRG A - RR SR EZER - @
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5% A 12009 H HINT # AR RZE ~ 2014 /8 SURR IR ~ 2014 F B IEF K
Bkt ~ 2016 F 2 K% F A ~ 2019 FRIRFRBIEF ~ 2020 3 A 2 KB F %

8 Jan Johnstone et al., International Law and Pandemics: A Primer, The Fletcher School of Law and
Diplomacy, at 1, https:/sites.tufts.edu/cilg/files/2021/09/Pandemics-and-International-Law-A-
Primer.pdf?fbclid=IwAR20y0inr3gODnSIQ40bK204QTNYNCRV VuVZ-UM6MZJBdi6fF36tnoaf6-A
(2021).

? International Health Regulation [THR] (2005) art. 12(1). “The Director-General shall determine, on the
basis of the information received, in particular from the State Party within whose territory an event is
occurring, whether an event constitutes a public health emergency of international concern in accordance
with the criteria and the procedure set out in these Regulations.”

10 International Health Regulation [ITHR] (2005) art. 1(1). ““public health emergency of international
concern’” means an extraordinary event which is determined, as provided in these Regulations:

(1) to constitute a public health risk to other States through the international spread of disease and

(i1) to potentially require a coordinated international response;”

' World Health Organization, Emergencies: International health regulations and emergency committees,
Dec. 19, 2019, https://www.who.int/news-room/questions-and-answers/item/emergencies-international-
health-regulations-and-emergency-committees (last visited Oct. 16, 2022).
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12 World Health Organization, News release- WHO Director-General declares the ongoing monkeypox
outbreak a Public Health Emergency of International Concern, Jul. 23, 2022,
https://www.who.int/europe/news/item/23-07-2022-who-director-general-declares-the-ongoing-
monkeypox-outbreak-a-public-health-event-of-international-concern (last visited Oct. 16, 2022);
Annelies Wilder-Smith, Sarah Osman, Public health emergencies of international concern: a historic
overview, 27(8) Journal of Travel Medicine 1, 3-7 (2020).

13 NORMAN HOWARD-JONES, THE SCIENTIFIC BACKGROUND OF THE INTERNATIONAL SANITARY
CONFERENCES 1851-1938, WORLD HEALTH ORGANIZATION 65 (1975).

4 Lawrence O. Gostin & Rebecca Katz, The International Health Regulations: The Governing
Framework for Global Health Security, 94(2) THE MILBANK QUARTERLY 264, 266 (2016).
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Draft) » 1245 % 3% % 388 € B M ABMF LR - AXBLTREHT 0 v L
FAEMTR A Y45 E (Severe Acute Respiratory Syndrome ° T #% SARS ) Z %
3R A B3R IHR 43T 80 &8t > 7 2005 448 % 58 WHA i@ THR (2005)
185 3 2007 F AR

£ EXRALBERI YR R > THR (2005) BRAL® H AL A4 T A Ty
GEAR EAEES " 2HMATAEE | (Global Health Governance ) > MA:E " &
#1414 %2 | (Global Health Security ) ° 4} > IHR (2005) ZHH#RE 5 ~ A
BB RAL EAT A DENMEDSY - REB A AL 0 IHR
(2005) 5 °f — 3B A& B A @ $HAF e b o B A7 B AR 2 RAF e BIIR 2 4

15 World Health Organization, Twenty-second World Health Assembly- Resolutions and Decisions-
WHA 22.46- International Health Regulations, 22-23, WHO Doc. WHA 22.46 (1969).

16 World Health Organization, Forty-eighth World Health Assembly- Resolutions and Decisions- WHA
48.7- Revision and Updating of The International Health Regulations, 7-8§, WHO Doc.
WHAA48/1995/REC/1 (1995).

T BEFEETHE A 2000 ENEBRB A T B E B A S FH , (anthrax attacks @ X &
“Amerithrax™) » AL FH4E WHO LRI AMKEH AL REFTROGBERE - BHE 55 B

WHA 1F th & KA E Fo# IHRAF 38 Be 0938 > BHRSIHR (2005) 8914637 A &M - 7T
% #  World Health Organization, Global public health response to natural occurrence, accidental
release or deliberate use of biological and chemical agents or radionuclear material that affect health, 2,

WHO Doc. WHAS55.16 (2002). 3R 48 LT 4-#% : REQUESTS the Director-General: (1) to continue,

in consultation with relevant intergovernmental agencies and other international organizations, to
strengthen global surveillance of infectious diseases, water quality, and food safety, and related activities
such as revision of the International Health Regulations and development of WHO’s food safety strategy,
by coordinating information gathering on potential health risks and disease outbreaks, data verification,
analysis and dissemination, by providing support to laboratory networks, and by making a strong
contribution to any international humanitarian response, as required; B 7 " R BB AR FH4 | 2 T4
4 KT 4%  Glenn Cross, Death in the Air: Revisiting the 2001 Anthrax Mailings and the Amerithrax
Investigation, WAR ON THE ROCKS, https://warontherocks.com/2019/01/death-in-the-air-revisiting-the-
2001-anthrax-mailings-and-the-amerithrax-investigation/ (2019).

18 World Health Organization, Fifty-eighth World Health Assembly- Resolutions and Decisions- WHA
58.3- Revision of the International Health Regulation, 7-9, WHO Doc. WHAS58/2005/REC/1 (2005). 5

7 %47 : GIAN LUCA BURCI & CLAUDE-HENRI VIGNES, WORLD HEALTH ORGANIZATION 134-136 (2004).
1% David P. Fidler, From International Sanitary Conventions to Global Health Security: The New
International Health Regulations, 4(2) Chinese Journal of International Law 325, 342-343(2005).
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PHEIC 2 JE A5 122 - BT » mm 4 RE @ ¥ PHEIC X £ 4k T

1. BIX#EAHOBELZ B

BFEARB RE WHO PR H% > A @ A/F 9 F 3442 > THR (2005)
% 4R THYREEAELE IHR (2005) B FE# o E4r (National IHR Focal
Point > F#% NFP) /2 % %24 - %8 NFP - 44 H /3% WHO IHR B4 %
(WHO IHR Contact Point) EBFi#4T#E » €245 4 [HR (2005) % 6 6 ZE % 12
2B~ Y~ WG EFP AT AMERE > R &Y PHEIC B> R
2 WHO F BE& B3R L F ARy &2 282 -

2. AR R

#IHR (2005) H54F 1BRE > FAHBRAF RBER ~ wigfo A0
4G BRBRMEFHAENN c RRREES 6165 1 ART - G4 BREFED

20'World Health Organization, International Health Regulations-overview, https://www.who.int/health-
topics/international-health-regulations#tab=tab 1 (last visited Oct. 31, 2022); Ian Johnstone et al.,
International Law and Pandemics--A Primer, THE FLETCHER SCHOOL OF LAW AND DIPLOMACY CENTER
FOR INTERNATIONAL LAaw AND GOVERNANCE, 6 (2021),
https://sites.tufts.edu/cilg/files/2021/09/Pandemics-and-International-Law-A-
Primer.pdf?fbclid=IwAR20y0inr3gODnSIQ40bK204QTNYNCRV VuVZ-UM6MZJBdi6fF36tnoaf6-A.
2! International Health Regulation [IHR] (2005) art. 2.

22 International Health Regulation [IHR] (2005) art. 5(1), 13(1), Annex 1.

23 World Health Organization, National IHR Focal Point Guide- Designation/establishment of National
IHR Focal Points (2006), https://reurl.cc/5SpGDdq (last visited Aug. 24, 2022).

24 International Health Regulation [IHR] (2005) art. 4. “Each State Party shall designate or establish a
National ITHR Focal Point and the authorities responsible within its respective jurisdiction for the
implementation of health measures under these Regulations.”

25 World Health Organization, National IHR Focal Point Guide- Designation/establishment of National
IHR Focal Points (2006), https://reurl.cc/5SpGDdq (last visited Aug. 24, 2022).

26 International Health Regulation [IHR] (2005) art. 5(1). “Each State Party shall develop, strengthen and
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Fer WHO @387 - M B8 3746 7 7% 81 #1#> THR (2005) ZFfF—Fofit k= > R
EHHB A A RE RN eI A F 0 R X T AR
FRA - REREVEANLEE  ATHRFFRARABE AT AAAR
BHzRELR - ATLARERRIBABIKTRE HZLBE 7 HF=R4H®
PSRRI R o RRERBA X B E T X o ilie T

1. Rt~ hFFARRFI ARG LMBEE ~ MARTHERE - REZHK
% 38 JE 1% Bf (Severe acute respiratory syndrome > SARS) : 7 b2k
BmRSARFERE AN AREZENEHE  HEHHRALHR
BB sk R 0 PP EIEAR o

2. EAL MR B RELRHE LM BEEH  BEH - HEH
EWMEMARE X L5 R ZREREHN M EZ Ltbkm - dn
R RBEAH AL AR KRR ER T T > LA ERK ERERME
o MEBHLBEFSH  HEERAEBERAEHAZETAVE

BZFHARFFRERE A B EEIR WHO » £ B ZRAZFHK
FEHNEHALRBRESE > BIFRFEREAREL > AR
GEFEMHATARRBRENRELR HAFE  ARELAWREA R
BIRRATREG 2% B IEAE

3. bz o EATHRAEREAEMEERMIFMS  ERHER X
FHARARLERA  MEHBES  BENARBFTERAFHRAT G

maintain, as soon as possible but no later than five years from the entry into force of these Regulations
for that State Party, the capacity to detect, assess, notify and report events in accordance with these
Regulations, as specified in Annex 1.”

%7 International Health Regulation [IHR] (2005) art. 6(1). “Each State Party shall assess events occurring
within its territory by using the decision instrument in Annex 2. Each State Party shall notify WHO, by
the most efficient means of communication available, by way of the National IHR Focal Point, and within
24 hours of assessment of public health information, of all events which may constitute a public health
emergency of international concern within its territory in accordance with the decision instrument, as
well as any health measure implemented in response to those events. If the notification received by WHO
involves the competency of the International Atomic Energy Agency (IAEA), WHO shall immediately
notify the [AEA.”

28 International Health Regulation (2005), Annex 2.

% International Health Regulation (2005), Annex 2.
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FRIERIRWHO : ZEATE > BERAEATRL  MZFMHEFRE
Bz R EAR > MERFEAGKIKERE 5 » A0 EZER - EFE
B A BERRRGBREE EwRZAENE > MAGRD TH
= P2 ERFE -T2 FTRRDENNEEFS > 4 T
= APz mmEE BERAA —RREIKEMH  FEFEELA
B EEIR > A THR (2005) B JEHT AR LM w4 EE A -
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HERERAAEROFH (RM4A4 1)
TR BRI AERF R X AT RE SR R HAFRTHERFH BE
TR BEAFRENN ST A A M 44T BOUMEER AR RS B
RUEYE  BBE T RE ‘@. B o RE Rk ‘@. B R ST R A
3 B TR R ﬁﬁ%f&%fﬁi%@iﬁﬁ%&
R 5 1 Foh o b
- Bk A 5] AL SRR ik BAEAT BB :iga
R AT R TLESTEY R T .
_ , R B (PR
B B R E AR (SARS) Hbsh BERER a5
¢ T ¥R )
v . @R
FHASURLYFLERE? 31 AL B R B B W8
RAER o Pl B 2o
B ST PR 35 B
@
A4
HREFFFTREREAL? N
¥ FRR FHABRFEREREL?
R €D J— G
\ 4
REABRRBFBORELR? REABRRBFBEARELR?

|
INCD &

REFBREGER T REFIRITHE 5 7

| g
. BABER RS - |
-~ 6—».@51 FRSHN i |

BiE (ARAAES) FHROM A AKRRE

o

B 1 3P EF @A TR AR M B IR A A 6 R A FH R0

B IHR (2005) % 6 14% | BAvM4F T4 > GHREAIEES > 4
BNBEARDERBR AL HAEZFHE > L RES S )RR F P
SR BT 3% B IS N A F B i@ 3R WHO o

~

30 International Health Regulation (2005), Annex 2.
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3. @B MERBFEEH

A LA 0 4R THR (2005) % 6 165 1 JAME @ & B K AIETZ A
BEFE AR 0 RSKE A 18 NFP > AT M E 344 24 /B 0 AR A 3
897 X\ WHO i#4R (notification) ° @3N & L3E WL BAA L N4 4£ > BTHE
# A PHEIC Z A F4F 0 R A &b b 440 AT $R B AR AT 487 £ H4 4851 - gLt o
FOKE2EA  EAF —ROGBRTE > GHERBEL LR WHO %
AMZFEHZA A AN EEBTROERFITE - ERERALR
el By RORA AR ~ Rl Be B B~ B W R AR 00 B DUR AT IR ER 6 4 A 4
Moo BAESL BB 0 JEIRE L FAET AL @R 6y B B0 AR KR

Mm% i® THR (2005) M —2AZ & H B > FABRDEZ N E4H AR BLE
L 0 4R THR (2005) % 8 1% » B4R 4Fi% 1% JHR B FEH 2 413 WHO 4o
BB ¥ WHO st E w2 R B3 457 (consultation ) 33

&%

N
my
anb
“Hot

Rl\

AR ZAALNEE R FEMRARFFET MR PHEIC 2 £44
FE4 o RmBAR KRBT 0 4RE THR (2005) & 7 468 RAZ N EHE
FHRASMM AR WHO RBAT A BN > wAGHRZEREZESEM -

3! International Health Regulation [IHR] (2005) art. 6(1).

32 International Health Regulation [THR] (2005) art. 6(2). “Following a notification, a State Party shall
continue to communicate to WHO timely, accurate and sufficiently detailed public health information
available to it on the notified event, where possible including case definitions, laboratory results, source
and type of the risk, number of cases and deaths, conditions affecting the spread of the disease and the
health measures employed; and report, when necessary, the difficulties faced and support needed in
responding to the potential public health emergency of international concern.”

33 International Health Regulation [IHR] (2005) art. 8. “In the case of events occurring within its territory
not requiring notification as provided in Article 6, in particular those events for which there is insufficient
information available to complete the decision instrument, a State Party may nevertheless keep WHO
advised thereof through the National IHR Focal Point and consult with WHO on appropriate health
measures. Such communications shall be treated in accordance with paragraphs 2 to 4 of Article 11. The
State Party in whose territory the event has occurred may request WHO assistance to assess any
epidemiological evidence obtained by that State Party.”

34 International Health Regulation [IHR] (2005) art. 7. “If a State Party has evidence of an unexpected
or unusual public health event within its territory, irrespective of origin or source, which may constitute
a public health emergency of international concern, it shall provide to WHO all relevant public health
information. In such a case, the provisions of Article 6 shall apply in full.”

13
doi:10.6342/NTU202301152



5. WhEH

REmAR BRI NMEFS 0 REHZFMHE WHO AR I
WHO 7R4F4& THR (2005) % 9 #5% 1 38A % 10 4% 1 AHALRRGRE
(report) #Z#* EAu3tfs - 3t &K THEAE 4 PHEIC X Bl R H IR E RREFE
3% (verification) 3 ¢ X 3% IHR (2005) % 10#%% 28 % WHO 2 KB XA %
B BB REEA M AR Brd WHOR S ZReF (1) & BB 24 6
NI LB RAER  (2) GFABREN 24 NEFN RS T KA a9 MBI (3)
a2 B JEPR A THR (2005) % 6 #&Au M4k —Fr 5 48 B B350 > L35 £ R B4R
E P34 BT Redh R PHEIC X F4F ~ BRI A IE - ROIE R - TRER
Pl R Ao Ry RIRFY -

6. R eAF & A

IHR (2005) % 44 % 1 BRE » OB AR SERL > Brar (1) L
4 PHEIC AR ~ 376 LIREVE S 5 (2) Bl 64F - ¥ LE T H
125 (3) ARESITERBEAEBIARESRES BMBEER  (4) AT AL
BIFRTERERE R AT EER T Z T B EETARERBR R Z A1
3o gbsh 0 FEMEE 2 BHE 0 WHO 5 JE S & 4 B AT EAF » L5 3H B Fo st b 4

35 International Health Regulation [IHR] (2005) art. 9(1), 10(1). % 9 4 % 1 B3 o1& X T 4%
“WHO may take into account reports from sources other than notifications or consultations and shall
assess these reports according to established epidemiological principles and then communicate
information on the event to the State Party in whose territory the event is allegedly occurring.” ; % 10
& % 1 B 4% X 7T 4 “WHO shall request, in accordance with Article 9, verification from a State Party
of reports from sources other than notifications or consultations of events which may constitute a public
health emergency of international concern allegedly occurring in the State’s territory. In such cases,
WHO shall inform the State Party concerned regarding the reports it is seeking to verify.”

36 International Health Regulation [IHR] (2005) art. 10(2).

37 International Health Regulation [IHR] (2005) art. 6.

38 International Health Regulation [IHR] (2005) art. 44(1). “States Parties shall undertake to collaborate
with each other, to the extent possible, in:

(a) the detection and assessment of, and response to, events as provided under these Regulations;

(b) the provision or facilitation of technical cooperation and logistical support, particularly in the
development, strengthening and maintenance of the public health capacities required under these
Regulations;

(c) the mobilization of financial resources to facilitate implementation of their obligations under these
Regulations; and

(d) the formulation of proposed laws and other legal and administrative provisions for the
implementation of these Regulations.”
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HEZ N EEARS  REBUT SR LIRS T IR - & A MBE RN
R T R FREARMAEND

=

=~ (R A EAREE)

(=) (HRHLadEET) ML

(WHO £€%) & " #4465 %& B €, (Technical Preparation Committee )

» B 1946 F48 TR A4 €3% | (International Health Conference ) i %40 »
1948 A2 - (WHO £F) Ars A% d ek "2 (health) 89T &
BIAGHE s wE o HENEG LEEEGERKE > @ RER R AR
EE S SR

AEF THR (2005) 27§ R EN THibkmkme BRI EE > AR LAR
E(WHO £%) 9N EEREN @K miEF 0 E2REEH (1)
¥ B MR R AR B AR &9 45 T A AR 0 &5 4 TR BIME R AR B AR B B R OR, S L
BA Fo (2) WHO 1€ B B &) Z e HACR TR E » fllog Bi5F - @
BRI ARA LB R AT RE 1 42 -

(=) (HREAEBEET) RTPEREREZ A%

A (WHO &%) I EB4H TRmkRmmS, ARE LT 1%
F I SERE#HEZE ) (Chapter XIV: Reports submitted by States) * BP 5 61 #%&
UTFZMRE Réug BEECE RN R EAMRE S - S3tfofirA R
oo SLER R AR HFREN@H PHEIC BR T @&, 2 —8Y

%9 International Health Regulation [IHR] (2005) art. 44(2). “WHO shall collaborate with States Parties,
upon request, to the extent possible, in:

(a) the evaluation and assessment of their public health capacities in order to facilitate the effective
implementation of these Regulations;

(b) the provision or facilitation of technical cooperation and logistical support to States Parties; and

(c) the mobilization of financial resources to support developing countries in building, strengthening and
maintaining the capacities provided for in Annex 1.”

40 International Health Conference, Summary report on proceedings, minutes and final acts of the
International Health Conference held in New York from 19 June to 22 July 1946, 16 (1946).

41 World Health Organization [WHO] Constitution preamble. “Health is a state of complete physical,
mental and social well-being and not merely the absence of disease or infirmity.”

42 G1aAN Luca BURCI & CLAUDE-HENRI VIGNES, WORLD HEALTH ORGANIZATION 17,18 (2004).

43 Peter Tzeng, Taking China to the International Court of Justice over COVID-19, EJIL: TALK! BLOG
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(WHO £%) % 63 #4M% " & 8 BB A B+ L8R BN A 4
RZERELS AT BURKM ERREZT A&zt SLBp@soRas ¥ A
b0 % WHO & B B A BB RN HEN X MATHER MR & ZER ~ EX
REREZAMM AT BP B L WHO » A RFRE o KEAE T A8 &
KR ERA FH RBAHLHIARBMEXYIIEERITF/HES T EZH, 2
B WRARNBREAERES > LA TE2 M, % & £%i@ 4 WHO »
WHBEE WHO B4 EY « AX A > HAAXXEZ AR > T KA T BUF
BAREFTRERM - 7d (WHO EE) Al T4 EA¥HBEFTINIITE
BEMEE > MR REABRIERY K AER—B8 > BFREHKAS
WHO &2 E 2% ~ EXME RS ZHE A RGEHE > TAMNERLA
DB &Kk > —FZRESRARREZITE

m (WHO EF) % 64 1514 " &—& B B &R %hEAEGRT RIATRIE
ToABRGmAEARGRZ T R BRARBATHERKREE > A 1967
£ (W REAE K L) (WHO Nomenclature Regulations > F#% ( WHO 4
ARE)) HHGBRARLEEZIHWARNBEHE—F ORI - ZREE 6 15A S

ARERZRMIRETE 4 GREZMEZEAS (WHO S LHRIE) ZES >

OF THE EUROPEAN J. OF INT’L L. (Apr. 2, 2020), https://www.ejiltalk.org/taking-china-to-the-
international-court-of-justice-over-covid-19/.

4 World Health Organization [WHO] Constitution art. 63. “Each Member shall communicate promptly
to the Organization important laws, regulations, official reports and statistics pertaining to health which
have been published in the State concerned.”

4 Peter Tzeng, Taking China to the International Court of Justice over COVID-19, EJIL: TALK! BLOG
OF THE EUROPEAN J. OF INT’L L. (Apr. 2, 2020), https://www.ejiltalk.org/taking-china-to-the-
international-court-of-justice-over-covid-19/.

46 World Health Organization [WHO] Constitution preamble. “ACCEPTING THESE PRINCIPLES, and
for the purpose of co-operation among themselves and with others to promote and protect the health of
all peoples, the Contracting Parties agree to the present Constitution and hereby establish the World
Health Organization as a specialized agency within the terms of Article 57 of the Charter of the United
Nations.”

47 World Health Organization [WHO] Constitution art. 64. “Each Member shall provide statistical and
epidemiological reports in a manner to be determined by the Health Assembly.”

48 WHO Nomenclature Regulations 1967 art. 6. “Each Member shall, under Article 64 of the Constitution,
provide the Organization on request with statistics prepared in accordance with these Regulations and
not communicated under Article 63 of the Constitution.” (WHO 4% #.86) 7 1967 F4& % 22 &

WHA @8 E2RHEG E BRIE (WHO EF) %hiblfo 2 5o om 48 M 4t 3t 135 2 X

Fo & > T 4% * WHA res. 20.18 (1967)- WHO Nomenclature Regulations 1967.
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sbsh (WHO £F) #6544 ' ®ERGHTERE X FH K BATHRE
BN BN EAZBIIERRIIUTEER & %0 ¥ B Ll RfTHE
FABMZEERS - RAE - REZRGNI RPTEEGHFRT > ¢EE
BE NG RRXAFEMZHER -

A~
7

=

=~ (WA RS e ARIEIR T4EK)

(=) (BT AR EHHAIER EIER) N4

AW CRAASAR FHRR) Z34mR T RN 1978 4 » FHH & R BEREL

4 (International Law Commission * F#% ILC) A ¥ @3k k " BEER
Ao AL AT A ) PTE A X R TRA RO BIRTAERARY - BEHFR > 1997
FILC R "R L A8 B RARE L3203 1999 A S bt
BB LK 0 %A 2001 FEXBE (HPNAB AREBHHMILE T OERER)
( Draft articles on Prevention of Transboundary Harm from Hazardous Activities, with

commentaries ° F#% (FAPFMIER ESHE X)) fv (FAHMBIERE EI4EK) -

(FAAIRREGR) B | GRBAGRIERLEA "IFRBEMEL
BHEBRBERERMEBEZARESY ) M X&F 2 iAo E £3F3
(commentary) PRFEAGKEEIRANEE TEAME, 2KE > mAE TEX

4 WHO Nomenclature Regulations 1967 art. 4,5.

50 World Health Organization [ WHO] Constitution art. 65. “Each Member shall transmit upon the request
of the Board such additional information pertaining to health as may be practicable.”

5! International Law Commission, Report of the International Law Commission on the work of its
Thirtieth session, 8 May -28 July 1978, Official Records of the General Assembly, Thirty-third session,
Supplement No. 10, 149, ILC Doc. A/33/10 (1978).

52 International Law Commission, Report of the International Law Commission on the work of its forty-
ninth session, 12 May -18 July 1997, Official Records of the General Assembly, Fifty-second session,
Supplement No.10, 59, ILC Doc. A/52/10 (1997).

53 Pemmaraju Sreenivasu Rao, Prevention of Transboundary Harm from Hazardous Activities- A sub-
topic of international liability, 32(1) ENVIRONMENTAL POLICY AND LAW 27, 27 (2002).

54 Prevention of Transboundary Harm from Hazardous Activities, Art. 1. “The present articles apply to
activities not prohibited by international law which involve a risk of causing significant transboundary
harm through their physical consequences.”
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(TR AIEE EMER) #3448 TA2RE (State of origin) EBIRI— 738 %
Wi > ATAR & R AREHE E (significant transboundary harm ) 3% [ B & = & Y
LA AR ) %0 X (AR FERER) SHEF 3 3248 B2k SUAB IR
PRREZ "5 EE RS (due diligence) * BPAE B RA4FFA R K uue & Eof > Bp
EENMIEEEMEALALEEAEERENZI R EZENAMRE > REVARNE
ZREZBER M AR REHZEEMBEA> THZRTR > BRETA

FA B 25T o

Q

BA R R KL R RAHEFARLFRE > PhdsE R AR
ST E LR ST E VRS EEIT S E LR P S S
PR RB RS - bsh o AETRT B R BB R LA & T A% B RATE
RI2ATH > MW ERRBARES) [ ERAAFRI R ELEE O AHE

¥

=

55 Prevention of Transboundary Harm from Hazardous Activities, Art. 2; International Law Commission,
Draft articles on Prevention of Transboundary Harm from Hazardous Activities, with commentaries, 152
(2001).

56 Prevention of Transboundary Harm from Hazardous Activities, Art. 3. “The State of origin shall take
all appropriate measures to prevent significant transboundary harm or at any event to minimize the risk
thereof.”

57 International Law Commission, Draft articles on Prevention of Transboundary Harm from Hazardous
Activities, with commentaries, 154-155 (2001).

58 International Law Commission, Draft articles on Prevention of Transboundary Harm from Hazardous
Activities, with commentaries, 153-155 (2001).
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=

BEFETHRY  AMGXAZEABRAANAR T @I RTHEIBEZR
FIAAR S e MRt - M Re TREERN,, a0 BEF RGN
BXFH  ERRPEARTRALE  HZARETR L RFEIMABIF 40
SLEFB A R B R B L HB TR EWE RO -

3. BB ERBRAKSERE LG

(TA AR EHK) F 41582 " EFHA (State concerned) BRI & &
SAE 0 b BB EE — B R S 1B A8 B 69 B IS 4 8K 3E KA Bh 0 TRy & RARIR
BEIEFZERDERLR | 0 X (AHBIRBEGRREEL) $ 44535325
REAZXHFEZRANALGFZEZMIN TRAAMIEIFEER TR EZNE
BERCHEFHAARFABRESFZE2G  BEXLEBENTRRCEHELAY

% International Law Commission, Draft articles on Prevention of Transboundary Harm from Hazardous
Activities, with commentaries, 154 (2001); TiM STEPHENS, INTERNATIONAL COURTS AND
ENVIRONMENTAL PROTECTION, CAMBRIDGE UNIVERSITY PRESS, 158 (2009).

60 Prevention of Transboundary Harm from Hazardous Activities, Art. 17. “The State of origin shall,
without delay and by the most expeditious means, at its disposal, notify the State likely to be affected of
an emergency concerning an activity within the scope of the present articles and provide it with all
relevant and available information.”

ol International Law Commission, Draft articles on Prevention of Transboundary Harm from Hazardous
Activities, with commentaries, 169 (2001).

62 Prevention of Transboundary Harm from Hazardous Activities, Art. 4. “States concerned shall
cooperate in good faith and, as necessary, seck the assistance of one or more competent international
organizations in preventing significant transboundary harm or at any event in minimizing the risk thereof.”
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WEREEAM " R85k R AHES > B % 0"T#Ek | (soft law)
HE dNESR—ERER b aEy THEREEX C EREALBEBRMEN KR
WEEE AR o B R A A AR R IATF LEHES -

2 E] 2004 0 = RGHEFE 0 2006 F 0 ILC & RMBE T B KX
SEARM T o B 2007 FRE F EE (MR N BREGRER)
(Draft articles on the protection of persons in the event of disasters, with
commentaries * F#% ( ¥ ERFABREIERE L)) - BE S FHK 0 ILC 7
2016 4@ (K FRFABMREIER) 20 ipiE ) TEBMEBREGHRMNZ
7o ILCAEH LiHRA > FF > MEBRTRZRGARH ILCARMHERAHAL
R IR RARIE £ 2018 F A3Em® o RAE 2018 F Ry Gk Y 0 NS &
AR (REFARMREGER) LHRAEA2E > ERXEARARHFARE
FIN 2020 S @3fehAz - BATHRO -

63 International Law Commission, Draft articles on Prevention of Transboundary Harm from Hazardous
Activities, with commentaries, 155-156 (2001).

% International Law Commission, Draft articles on Prevention of Transboundary Harm from Hazardous
Activities, with commentaries, 156 (2001).

% Giulio Bartolini, A universal treaty for disasters? Remarks on the International Law Commission’s
Draft Articles on the Protection of Persons in the Event of Disasters, 99(3) INT’L REVIEW OF THE RED
Cross 1103, 1104-1105 (2019).

% Giulio Bartolini, A universal treaty for disasters? Remarks on the International Law Commission’s
Draft Articles on the Protection of Persons in the Event of Disasters, 99(3) INT’L REVIEW OF THE RED
Cross 1103, 1107 (2019).

%7 International Law Commission [ILC], Report of the International Law Commission- Sixty-eighth
session (2 May-10 June and 4 July-12 August 2016), 12-13, U.N. Doc. A/71/10 (2016).

% G.A. Res. 71/141 (Dec. 19, 2016).

% G.A. Res. 73/209 (Dec. 20, 2018); Giulio Bartolini, 4 universal treaty for disasters? Remarks on the
International Law Commission’s Draft Articles on the Protection of Persons in the Event of Disasters,
99(3) INT’L REVIEW OF THE RED CROSS 1103, 1107 (2019).
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BABRANL > TARRAREMERIZHE R ZaAAE " X WEZHER
Z—H TRBERBROER | T BEAGRAEIREL AL RBRERATZIFS
MABEUFHEEEA " K3k 2 A - pih 0 RAIRERIBALEARGX
ZXFRBEAER (K EFABRESRR) FLBERZOEA > AR ELE
TORATME R BT W 2 HS o BARARG ARG ARG AR
WK BB EAALEXERARE " 8k 2 HE™ - LR T4
SEHRE (L ERABMREER) F 345 T Rk, BAELARE WA RAR

CEEREHA KX PHEIC BASEARGER " K3k, 25E -

-

-

70 Articles on the Protection of Persons in the Event of Disasters, Art. 3(a). ““‘disaster” means a calamitous
event or series of events resulting in widespread loss of life, great human suffering and distress, mass
displacement, or large-scale material or environmental damage, thereby seriously disrupting the
functioning of society”

" International Law Commission, Draft articles on the protection of persons in the event of disasters,
with commentaries, 6-7 (2016).

72 International Law Commission, Sixty-eighth session- Eighth report on the protection of persons in the
event of disasters, 24, ILC Doc. A/CN.4/697; International Law Commission, Draft articles on the
protection of persons in the event of disasters, with commentaries, 6 (2016).

73 International Law Commission, Sixty-eighth session- Eighth report on the protection of persons in the
event of disasters, 24, ILC Doc. A/CN.4/697; International Law Commission, Draft articles on the
protection of persons in the event of disasters, with commentaries, 6 (2016).

74 International Law Commission, Sixty-eighth session- Eighth report on the protection of persons in the
event of disasters, 22-24, ILC Doc. A/CN.4/697.

5 Alp Ozturk, Covid-19: Just Disastrous or the Disaster Itself? Applying the ILC Articles on the
Protection of Persons in the Event of Disasters to the Covid-19 Outbreak, 2020,
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REBIEAN ~ 32 - W EHE - BRFBMERT - ( L EFARREAK
) AHE G ETRIGHXBEFARESFENER BRREEFX
HERBAEGRAR » TRELSBAEFIEBURHZBEA - mF 8 477

ZAFREARRZEHYRLEZL "FE A FR > AENKHAZIRKER
XA E Otk BRAGBAHTS -

o

Wit EEFPERAL S GBS A EAGITRE 0 ERRLER
MP3E PAF AR AL S 8 (RAXIIRE I MR K45 - BT EAE ~ Wt E A
FE AR FEEAETEFRA AT TERSF L AAEER - R ARGX
BRRRMEAE X  EBE T 4R TERAE ) X AHETG 0 B &EEE 8 ke
HEMEHTRAR  ABEN EHEFN BB RS E R R L REEHEZ
ATz (FAFAIEIE FHER) £ 17T EBPABH - BT 2 (KEFABRHE
HRAR) % TS S RERBR RN R EEFRAE YRS HE R
BphofT 2 64F » AMERLEREMEK -

2. BB K HERIRZ LB RS

https://www.asil.org/insights/volume/24/issue/6/covid-19-just-disastrous-or-disaster-itself-applying-ilc-
articles# ednl10 (last visited Oct. 12, 2022).

76 International Law Commission, Draft articles on the protection of persons in the event of disasters,
with commentaries, 17 (2019). “In the application of the present draft articles, States shall, as appropriate,
cooperate among themselves, with the United Nations, with the components of the Red Cross and Red
Crescent Movement, and with other assisting actors.”

7 International Law Commission, Draft articles on the protection of persons in the event of disasters,
with commentaries, 19 (2019). “Cooperation in the response to disasters includes humanitarian
assistance, coordination of international relief actions and communications, and making available relief
personnel, equipment and goods, and scientific, medical and technical resources.”

78 International Law Commission, Draft articles on the protection of persons in the event of disasters,
with commentaries, 20 (2019).

7 International Law Commission, Draft articles on the protection of persons in the event of disasters,
with commentaries, 20-21 (2019). 7 (FAFFARIRIE E4RR) F 17 55T S F 3258 60 °
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(REBABRESER) B 9 RARTRD KBEFLERREY  LEABAR
RING 81k & THEME&K > ANARR T6HEERK , X -8 % 94%%
1 IR IR & BY e 3R B & H 56 Fo 317K DA AR Sk 4% % $E 2 LR 0 Bl 5 2 7R A1 71
BB AR IG5 .35 B AR 345 ~ 4 E SRR AR B R PR3N B fu i 3L 78 £
LS AEEEPIL B OGE 2HEEABARALT 0 KB EREIRZE
HRRAR AL S & AR » mkEmmS - B Z-FErBr BA > PHEIC 4 4 Fv
PRIRZ & 0 BB F T B AR R R -

3. FROEh BRI

(RERFARMREMGERKR) £ 114564 T ERBERECEBBRAEATHERERE -
ZHENRAREAFOLCER  BOBEKETRFLTEYE  BEFR
WEh B2 ILC W3PsEdaa o ASAH ANEFZEHABENARS TRAW B
ZEH o ARERH LIFMA DB REIREEHMRTARY AT X
ZHBCHIRARE LA (KERABMRESRK) TERARH MRy
AR H AR o b BN RBIBENRERARNTHEELTEAR
RIBEHE  HRARTRERLIFEERAMFLEAAMIE > CoHRERELEZF
fefo B G e 23046 0 Hih R AR B RS

M B R XA 0 T A E &R F ) (due diligence) 15 A BBk — R

8 International Law Commission, Draft articles on the protection of persons in the event of disasters,
with commentaries, 21-22 (2019). “1. Each State shall reduce the risk of disasters by taking appropriate
measures, including through legislation and regulations, to prevent, mitigate, and prepare for disasters;
2. Disaster risk reduction measures include the conduct of risk assessments, the collection and
dissemination of risk and past loss information, and the installation and operation of early warning
systems.”

8! International Law Commission, Draft articles on the protection of persons in the event of disasters,
with commentaries, 27 (2019).

82 International Law Commission, Draft articles on the protection of persons in the event of disasters,
with commentaries, 30 (2019). “To the extent that a disaster manifestly exceeds its national response
capacity, the affected State has the duty to seek assistance from, as appropriate, other States, the United
Nations, and other potential assisting actors.”

8 International Law Commission, Draft articles on the protection of persons in the event of disasters,
with commentaries, 30-32 (2019).
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"HHEERAN BERERA T CEAPREAEZTRARELANEE
RE RUBERZATEERAG N RERR ~ BF REEFEZATHER
T2 o ToREERE ) AHE AFE"REB ) (good governance) Z

E2ES AR —RAGHEERXRARE AT AEMEAEEHZ X HE2

84 o

"HEEBR ) REN 1872 F (TR E &R E) (Alabama claims of the
United States of America against Great Britain ) #%7/K3% & > £R454E7N &b
81 4 (American Civil War) > 3£ B B8 7 5372 (E BB A4 ) (Treaty
between the United States and Great Britain * fi#% Washington Treaty ) /847 " ¥ 3z
EH o HAE THEEE D HROEXAARETRME MEARAME THEEE
B2y ' AR RF ) ZRAY (MR EHRE) ARFEZREREY &
WEERN RO L EALANBETL R T2 Rk H B )
FREGER 'GHERRF X% HWERXRBETRAZABRKETIE A
BATRREZERRGHE THE 0 b F R BEEMHEAY - B2 1949 F2
(#+F 4 £ ) (Corfu Channel case) #lits i (6B EERH  CRABIER
M iES8 o

ARG Y T EEERRY ARBRREFRERRAREY R

8 Antonio Coco, Talita de Souza Dias, Part I: Due Diligence and COVID-19: States’ Duties to Prevent
and Halt the Coronavirus Outbreak, EJIL: TALK! BLOG OF THE EUROPEAN J. OF INT’L L. (Mar. 24, 2020),
https://www.ejiltalk.org/part-i-due-diligence-and-covid-19-states-duties-to-prevent-and-halt-the-
coronavirus-outbreak/.

85 Timo Koivurova, Due Diligence, MAX PLANCK ENCYCLOPEDIA OF PUBLIC INTERNATIONAL LAW 1, 7
(2012), https://www.arcticcentre.org/loader.aspx?id=78182718-d0c9-4833-97b3-b69299¢2f127.

86 ALICE OLLINO, DUE DILIGENCE OBLIGATIONS IN INTERNATIONAL LAw, 21 (2022).

87 Katja L.H. Samuel, The Legal Character of Due Diligence: Standards, Obligations, or Both?, 1 Central
Asian Yearbook of International Law 1, 17 (2018).

88 JOANNA KULESZA, DUE DILIGENCE IN INTERNATIONAL LAW, BRILL NIJHOFF 263 (2016).

% International Law Association, ILA Study Group on Due Diligence in International Law-First Report,
2014, https://www.ila-hq.org/en_GB/documents/first-report-washington-dc-2014 (last visited Oct. 8,
2022).
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AN TEHEEERN 2R EM AN ARILAFABILER > /K LR
HTH AR BRI 0 AR e R IR A] o MLk BT R R R B & 548 B
#ai (1) &£ERA (no-harm principle) 5 (2) B Z4%% AR A GH ZFH 5 (3)
B R ARMEMZF 5 (4) IHR (2005) #BAMRE  Fo (5) B RN K oy
PREARZ A - B TTHR (2005) A8 ) Fo (K T A BAREMAIR) AT
Ak m TARREAREGHES T BERREARREMES ) JFAX
EHES  HERBLL - AT4HY TRERA, ANE

(=) &FRA

"&ERA, BAd 1941 F (B RRE BT E) (Trail Smelter Case) AT
EHAMERFEEZEAREBIIARE AR E L RE ™I
AeE)F o ERREBAARERS EMRRAEMER R AFLAL ENE
B BRB—HALN > RHF-BAMEALRETHMERBAZGE S

m\\—

A

9 Neil McDonald, The Role of Due Diligence in International Law, 63(4) INTERNATIONAL & COMPARATIVE LAW
QUARTERLY 1041, 1044 (2019).

! Antonio Coco, Talita de Souza Dias, Part I: Due Diligence and COVID-19: States’ Duties to Prevent
and Halt the Coronavirus Outbreak, EJIL: TALK! BLOG OF THE EUROPEAN J. OF INT’L L. (Mar. 24, 2020),
https://www.ejiltalk.org/part-i-due-diligence-and-covid-19-states-duties-to-prevent-and-halt-the-
coronavirus-outbreak/.

92 Antonio Coco, Talita de Souza Dias, Part I: Due Diligence and COVID-19: States’ Duties to Prevent
and Halt the Coronavirus Outbreak, EJIL: TALK! BLOG OF THE EUROPEAN J. OF INT’L L. (Mar. 24, 2020),
https://www.ejiltalk.org/part-i-due-diligence-and-covid-19-states-duties-to-prevent-and-halt-the-
coronavirus-outbreak/ .

93 Trail Smelter (U.S. v. Can.), 3 R1.A.A 1905, 1965 (1941); Gabor Bazso, All Roads Lead to the Hague?
The COVID-19 Pandemic and the No-harm Rule, ELTE Law Journal 7, 8-10. Trail Smelter #] ;% + 48

25
doi:10.6342/NTU202301152



WA TRERRA ) B ARERA T RGERAEAERER 0 AN
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FEEaRS B2 TEXRGE C AERFRAAAEY T RRMAA P RE
"ERGE C(ERREBMFRE) LR TAHTE B TETRA, 24
BoTERGE ) 2RART LA AL (AHARBEGREER) § 2 K32

B P ERM ) 242828 T3 RE (detectable) > 12 R/E:EE £ (serious or
substantial ) &9#2 & | 9

(ERREBMFEE) #h TEERA ) 2HBHARTEN TRREH B
—BA AR EHE EHERRE o B 1997 F (BB £ ) (The
Gabcikovo—Nagymaros case) Rl " & ERA| | BAkin B 2 " BIpiRek | 423
GRAAFTREBRZIEEN > AA—BRXLFTH R FERCBAYRERRBEE -
% 2010 oy (4B E) (Pulp mills case) H#liash T&ERA , A T 4H3Ex
& &% 4 (due diligence) 2 —% > A LB NEFHERECRZEEEE AR
B EGERNDBEARNER - FEEN B - Ll (ERRERMKRE) -
(it EE) Ao (MERE) 24001957 Foy (BB HHFKE) (Lake
Lanoux Arbitration ) #7 2015 4 (& Avhr N# R &K %) (The San Juan River cases )

tm T EERA ) AR LI EH o

[\ )
o
i}

JR RT3 38 A A B PR AT AR R AR B

1997 F (HiTIE EE) 40T &

iy

JRRA] AR A LIRS 4 48 B

JB X 7T %% : The Tribunal, therefore, finds that the above decisions, taken as a whole, constitute an
adequate basis for its conclusions, namely, that, under the principles of international law, as well as of
the law of the United States, no State has the right to use or permit the use of its territory in such a manner
as to cause injury by fumes in or to the territory of another or the properties or persons therein, when the
case is of serious consequence and the injury is established by clear and convincing evidence.

% Trail Smelter (U.S. v. Can.), 3 RIA.A 1905, 1965 (1941). & X 7T %% 3£ 80 93 °

95 Mara Tignino, Christian Bréthaut, The Role of International Case Law in Implementing the Obligation
not to Cause Significant Harm, 20 International Environmental Agreements: Politics, Law and
Economics 631, 634-636 (2020).

% Prevention of Transboundary Harm from Hazardous Activities, Art. 2; International Law Commission,
Draft articles on Prevention of Transboundary Harm from Hazardous Activities, with commentaries, 152
(2001).

97 Mara Tignino, Christian Bréthaut, The Role of International Case Law in Implementing the Obligation
not to Cause Significant Harm, 20 International Environmental Agreements: Politics, Law and
Economics 631, 634-642 (2020).
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B (ABERE) FURTRE 1949 F (FFBKE) /il "THARZEA &
BARAUEAFLALIEARLOCREFNZR | XMBCH T EREET LY
"ERERA CRAVERREZ I RADRA4 THETRA, BABER

Bk z ety > RBRAELRG FRESHALEAKEE "BHERBRE, 2
G100 Ry (FHF Bk R) B HERLIFMBIRALAAMIEMF > BT F
HTEERA ) GBERTIEREARABIRE AR o LI 2001 F ILC &
Wy (FAHARBEERR) BPRA " RERA o THEBRA AR
WIS 35 B « XRMATH » RS 2 154t THUEHR T 22 &L
Ry THRIEBE o TOBHABRLEGRE - BE¥ - MEFRRBESL - bk
i TRERA FAEAEHKLEREARA > TREIEEGEMA 0 B4R A
BREEBANBIRMAMES T EHLEKRBEZS S REH LR XA LE v
UTRGE - Rmmi&® (FAABIRBEGK) 2HEZELTHERA "RETRA | EXR
ZER O WARATRANBEBE AT ABRERERR

-

3. RERATHEEARNK

WERHESH TRERA, AANREAMEN KB TRERA, K

%8 Gabor Bazso, All Roads Lead to the Hague? The COVID-19 Pandemic and the No-harm Rule, ELTE
Law Journal 7, 8-10.

% Pulp Mills on the River Uruguay (Arg. v. Uru.), Judgment, 2010 1. C. J. Rep. 14, 101 (Apr. 20). &
L ¥ %% © The Court points out that the principle of prevention, as a customary rule, has its origins in
the due diligence that is required of a State in its territory. It is “every State’s obligation not to allow
knowingly its territory to be used for acts contrary to the rights of other States” (Corfu Channel (United
Kingdom v. Albania), Merits, Judgment, I.C.J. Reports 1949, p. 22). A State is thus obliged to use all the
means at its disposal in order to avoid activities which take place in its territory, or in any area under its
jurisdiction, causing significant damage to the environment of another State. This Court has established
that this obligation “is now part of the corpus of international law relating to the environment.”

100 1 eslie-Anne Duvic-Paoli, The Prevention Principle in International Environmental Law, Cambridge
University Press, 78 (2018).
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AXRAFHRT L EERBERE @Y PHEIC B > A % ki MuL BN ERE
BREBEZ amBE  HREAGEABGRAFTIEZRERZEN > TR TEERA

EREA
(2) #B@ifHeade R

b (RERE) 2 (RmBANERERE) AT FRE RS EIA
ZEFZM > I EmtaBiLE BIA S AMEE D F—RRAETHZA 0 AHE
J& LA EIA 3P ZE S THRF RREBE  F B RAAME — & EIA &
ROHRALFEHH T RBERRE > AR RFAME XL EIA Z &5 o X4
&M EIA ERMABAZREH EA B RABIERIEBEIRR > AZREE
Z# & E (in good faith) B TREX B EWR K > L H 2% 68 69 TPy Sk

101 Pylp Mills on the River Uruguay (Arg. v. Uru.), Judgment, 2010 1. C. J. 14, 4 204-205 (Apr. 20). 3f
%R X 7T %4 . Due diligence, and the duty of vigilance and prevention which it implies, would not
be considered to have been exercised, if a party planning works liable to affect the régime of the river or
the quality of its waters did not undertake an environmental impact assessment on the potential effects
of such works. Moreover, once operations have started and, where necessary, throughout the life of the
project, continuous monitoring of its effects on the environment shall be undertaken.
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102 Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v. Nicaragua) and
Construction of a Road in Costa Rica Along the San Juan River (Nicaragua v. Costa Rica), Judgement,
2015 I.C.J. 665, 9 104 (Dec. 16). 348 X 7T 4 : If the environmental impact assessment confirms
that there is a risk of significant transboundary harm, the State planning to undertake the activity is
required, in conformity with its due diligence obligation, to notify and consult in good faith with the
potentially affected State, where that is necessary to determine the appropriate measures to prevent or
mitigate that risk.
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103 Summaries of the Work of the International Law Commission- State Responsibility, INTERNATIONAL
LAw COMMISSION, https://legal.un.org/ilc/summaries/9 6.shtml#a3 (last visited Nov. 21, 2022); James
Crawford, The ILC's Articles on Responsibility of States for Internationally Wrongful Acts: A Retrospect,
96 THE AM. J. OF INT’L L. 874, 876.
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M IHR (2005) % 56 4% % 3 ARMGHBRA S —HE AR ANZH X B
W@ TR A F o REAXH YRS TEMEE nETarXaREk
9 HREAEHFAE &R ME IHR (2005) A ARFEREA £ 50 AT
RFRHBEABRFNAZFmBATR - AETEE > AN RGFRILIFZHE
HPAHHRE > SREHGHEM N FF o RGOSR RES TR
BRRETOEE | A BATHRI0

(=) L H A B R o2 5 o AR Ak ) 6 55 6 Bl 4%

& THR (2005) % 56 5% 4 A T K& R % 5 47 4 BRIE B 14247 B I
W 5 3 3 3L A R o) 4 0k 3 o AR A R AR SR S 2 AR A 17 0 RBP4 THR
(2005) F3xA Fmmad > EARMIEGHRRA bbb B FuRrdd

104 International Health Regulation [IHR] (2005) art. 56(1). “In the event of a dispute between two or
more States Parties concerning the interpretation or application of these Regulations, the States Parties
concerned shall seek in the first instance to settle the dispute through negotiation or any other peaceful
means of their own choice, including good offices, mediation or conciliation. Failure to reach agreement
shall not absolve the parties to the dispute from the responsibility of continuing to seek to resolve it.”
105 International Health Regulation [IHR] (2005) art. 56(2). “In the event that the dispute is not settled
by the means described under paragraph 1 of this Article, the States Parties concerned may agree to refer
the dispute to the Director-General, who shall make every effort to settle it.”

106 International Health Regulation [THR] (2005) art. 56(3). “A State Party may at any time declare in
writing to the Director-General that it accepts arbitration as compulsory with regard to all disputes
concerning the interpretation or application of these Regulations to which it is a party or with regard to
a specific dispute in relation to any other State Party accepting the same obligation. The arbitration shall
be conducted in accordance with the Permanent Court of Arbitration Optional Rules for Arbitrating
Disputes between Two States applicable at the time a request for arbitration is made. The States Parties
that have agreed to accept arbitration as compulsory shall accept the arbitral award as binding and final.
The Director-General shall inform the Health Assembly regarding such action as appropriate.”

197 International Health Regulation [IHR] (2005) art. 56(4). “Nothing in these Regulations shall impair
the rights of States Parties under any international agreement to which they may be parties to resort to
the dispute settlement mechanisms of other intergovernmental organizations or established under any
international agreement.”
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H& F 3y B Uk TR (International Court of Justice * T 4% ICJ) #9758 & > 5
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FBP|FIE N LA FRF > AR ICIFAMEFRETEZHEE - BAR
BATER L& THEEZH > BEHEREXTS2F 2019 4+ (Gl HIE & &
MERRBEEBRENQIF R EREH XEEERBE A4 E) (Application of

the International Convention for the Suppression of the Financing of Terrorism and of

the International Convention on the Elimination of All Forms of Racial Discrimination )
ZHFREREZIY o ZEFEFEELE (HREEBAELEERABRENEY)
(International Convention on the Elimination of All Forms of Racial Discrimination )

B 224510 gefex it (WHO %) & 751 BE A MM > FIA T il s AN

108 World Health Organization [WHO] Constitution art. 75. “Any question or dispute concerning the
interpretation or application of this Constitution which is not settled by negotiation or by the Health
Assembly shall be referred to the International Court of Justice in conformity with the Statute of the
Court, unless the parties concerned agree on another mode of settlement.”

109 peter Tzeng, Taking China to the International Court of Justice over COVID-19, EJIL: TALK! BLOG
OF THE EUROPEAN J. OF INT’L L. (Apr. 2, 2020), https://www.ejiltalk.org/taking-china-to-the-
international-court-of-justice-over-covid-19/.

110 Tnternational Convention on the Elimination of All Forms of Racial Discrimination art. 22, Dec. 21,
1965, S. Treaty Doc. 95-18, 660 U.N.T.S. 9464. “Any dispute between two or more States Parties with
respect to the interpretation or application of this Convention, which is not settled by negotiation or by
the procedures expressly provided for in this Convention, shall, at the request of any of the parties to the
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gh o B ERE® WHA #h3tmmsl ik > REBRBRHRA T35, 2575 -
R AXRAHRBELTERZHH AR WHA RIS &I5H U R F 5
F R IC) ARz 12 .

REEF RS T @ ICTHFRZAER ) IFTRER AW B WHO AR 536y
FRZ— - (WHO EE) % 76154 " A@aBFEHERAREZHT » KRB A
ARABESBRATHOREZHT > AR EEFRAKENE  FREAR
BB RBWERL ) B3R IC] BRI R AR FIAEREFI RN > 124

dispute, be referred to the International Court of Justice for decision, unless the disputants agree to
another mode of settlement.”

1 Application of the International Convention for the Suppression of the Financing of Terrorism and of
the International Convention on the Elimination of All Forms of Racial Discrimination (Ukr. v. Russ.),
Judgement, 2019 I.C.J. Rep. 8, 9 107-113 (Now. 8).

R ERE  HFRE A HE WHO /Ai'riﬁvé%%%'rié@%% ' 45 WHO R EUE A a9 A
BEMKBHR - AAXRA B WHO @933 R § AR K B ATALE 69 B R 3bde > 473 R T 5 33
GBI RAE AT L ERMAYE S éiﬁE xiﬁ,%‘ﬁ: Mo T K18 AR E 4§ B .:%T
WHO éﬁﬁi,é%;z 1o DEfR R F R P 3 o feb AR b 40 @ B BB ARRE Rl

FAR AR B AF E K WHA §R#nz

113 'World Health Organization [WHO] Constitution art. 76. “Upon authorization by the General
Assembly of the United Nations or upon authorization in accordance with any agreement between the
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1. (WHO £%) # [HR (2005) Pz B4
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H7o b 40 » WHO #F 4245 6 R SL B R 40 8% § X T > BB %M 576
Z M4 > @ IHR (2005) BpAAn L (WHO £F) e9 =4k > & "k
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-

Organization and the United Nations, the Organization may request the International Court of Justice for
an advisory opinion on any legal question arising within the competence of the Organization.”

ey ICT 3 K363 & AR A T S i Mok B B2 R E AT 0 F AR -

115 'World Health Organization [WHO] Constitution art. 2(k). “In order to achieve its objective, the
functions of the Organization shall be: (k) to propose conventions, agreements and regulations, and make
recommendations with respect to international health matters and to perform such duties as may be
assigned thereby to the Organization and are consistent with its objective;”

116 World Health Organization [WHO] Constitution art. 21(a). “The Health Assembly shall have authority
to adopt regulations concerning: (a) sanitary and quarantine requirements and other procedures designed
to prevent the international spread of disease;”

17 World Health Organization [WHO] Constitution art. 22.

118 International Health Regulation [IHR] (2005) Preamble.

119 World Health Organization [WHO], Review and approval of proposed amendments to the

36
doi:10.6342/NTU202301152



2. (WHO £3%) #1 IHR (2005) %% #% k% h = i A

e ikoE 2 (WHO £F) # IHR (2005) Rl k44 ks & THR
(2005) % 56 14 % 4 AR TVE AL FHRZAEF - Aqwari - THR (2005) % 56
%HE 4 AR XERBE R FIRIE EAAEAT B S 7 Ir 3% Bt 5 o AR e 4 5] 120
¥ BREREAEGR IHR (2005) # 56 t5F3mksl 2 5L - mAFER
(WHO &) # 75tz Kk F312 -

3. (WHO £ X)) #1H 1b B X480 F 35 AR 2 40 2 54 B 14

% IHR (2005) 48 > (WHO £ ) #1 H 1t B BRHL 80 ] 500 AR R A ) 2 3 &
BlA M AL E - RoaTill > N (WHO BF) T &AM A @ LELR
BEWRE AT R HF B AREARAOMAREZR T MEAERTZ -

=~ (MWTE» RS e ARIEIR E4EK)
(=)  Fshmnikh

I (FAFARBRESEIR) £ 194465 178 128 M (FAARERE EER)
MELERER L FR EFEHIREBARF T ATk REkMAEZ -
FoF ey ik OAER A~ A Ao S AP RRE KRR E 2 FEE 2 BRE

International Health Regulations: relations with other international instruments, at 2, WHO Doc.
A/THR/IGWG/INF.DOC./1 (2004).

120 International Health Regulation [IHR] (2005) art. 56(4). 44 U™ £~ 3280 107 °

21 3R mH AR RN (Gaimiks)%x/2#) (The Vienna Convention on the Law of Treaties ) %
30 #% 2 7R EF T8 — R 43T E R AT AL A B 3T AL TR AR AR B » AT RETIM R
FEE AR Sudd > MAt i &7 THR (2005) % 56 #5 % 4 A9 OR K46 530 AR Rk A 4645

Sk B B R A 0 # (WHO ) § 75 thx Fmmay XERMA MM M - bW
H T 4 1 Mike Videler, ICJ Jurisdiction over Obligations to Share Information with the WHO, EJIL:
TALK! BLOG OF THE EUROPEAN J. OF INT’L L. (Jan. 21, 2021), https://www.ejiltalk.org/icj-jurisdiction-
over-obligations-to-share-information-with-who/.

122 Prevention of Transboundary Harm from Hazardous Activities, Art. 19(1). “Any dispute concerning
the interpretation or application of the present articles shall be settled expeditiously through peaceful
means of settlement chosen by mutual agreement of the parties to the dispute, including negotiations,
mediation conciliation, arbitration or judicial settlement.” { FAPyA3E18 Bl E £ ) 2 3P “f’ B tm
By > RABRRIE LB (consultation) Fuih B (negotiation) 89 R AFH > Hn &
i%ﬁ?iﬂ‘%?’% CBERACFRBAT K Bl AR R RRANERR THE
International Law Commission, Draft articles on Prevention of Transboundary Harm from Hazardous
Activities, with commentaries, 170 (2001).
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123 Prevention of Transboundary Harm from Hazardous Activities, Art. 19(2). “Failing an agreement on
the means for the peaceful settlement of the dispute within a period of six months, the parties to the
dispute shall, at the request of any of them, have recourse to the establishment of an impartial fact-finding
commission.”

124 prevention of Transboundary Harm from Hazardous Activities, Art. 19(3).

125 Prevention of Transboundary Harm from Hazardous Activities, Art. 19(4).

126 prevention of Transboundary Harm from Hazardous Activities, Art. 19(5).

127 Prevention of Transboundary Harm from Hazardous Activities, Art. 19(6).

128 United Nations Charter, Art. 33(1). “The parties to any dispute, the continuance of which is likely to
endanger the maintenance of international peace and security, shall, first of all, seek a solution by
negotiation, enquiry, mediation, conciliation, arbitration, judicial settlement, resort to regional agencies
or arrangements, or other peaceful means of their own choice.”

129 International Law Commission, Draft articles on Prevention of Transboundary Harm from Hazardous
Activities, with commentaries, 170 (2001).

B30 (TR By ARIEAR if% REE) F 19 3R (AR A R4 ) (Covenant of the League of
Nations) ~ { %t & ) AMBEEARANZAR T TAUAEFEAELE €AW F30 42
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13! International Law Commission, Draft articles on Prevention of Transboundary Harm from Hazardous
Activities, with commentaries, 170 (2001).
132 International Law Commission, Draft articles on Prevention of Transboundary Harm from Hazardous
Activities, with commentaries, 170 (2001).
133 International Law Commission, Draft articles on Prevention of Transboundary Harm from Hazardous
Activities, with commentaries, 170 (2001).
134 57 2.4 THR (2005) % 5645 % 478 -
135 International Law Commission, Draft articles on Prevention of Transboundary Harm from Hazardous
Activities, with commentaries, 170 (2001).
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136 International Law Commission, Draft articles on the protection of persons in the event of disasters,
with commentaries, 45 (2019). “The present draft articles are without prejudice to other applicable rules
of international law.”

137 International Law Commission, Draft articles on the protection of persons in the event of disasters,
with commentaries, 45 (2019).

138 International Law Commission, Draft articles on the protection of persons in the event of disasters,
with commentaries, 45 (2019). 3 %~ /& X 7T 4% : This draft article also deals, in paragraph 1, with the
interaction between the present draft articles and rules of international law that are not directly concerned
with disasters, but that nonetheless may be applied in the event of disasters. Examples would be
provisions concerning the law of treaties — in particular, those related to supervening impossibility of
performance and fundamental change of circumstances — as well as the rules on the responsibility of
States and international organizations and the responsibility of individuals. The provision confirms that
such a category of rules is not displaced by the present draft articles.

139 United Nations Charter, Art. 33(1). #& X N 227 4% 3% 128 °

140 The Vienna Convention on the Law of Treaties, preamble. “Affirming that disputes concerning treaties,
like other international disputes, should be settled by peaceful means and in conformity with the
principles of justice and international law,”

141 Joanna Kulesza, Peaceful Settlement of Interstate Online Disputes, 11(3) LAWS 1, 4 (2022).
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142 U.N. GAOR, 8" Sess., 468" plen. mtg. at 52, UN Doc. A/RES/799(VIII) (Dec. 7, 1953).
143 Summaries of the Work of the International Law Commission- State Responsibility, INTERNATIONAL
Law COMMISSION, https://legal.un.org/ilc/summaries/9 6.shtml#a3 (last visited Nov. 21, 2022);

Documents of the Eighth Session Including the Report of the Commission to the General Assembly,
[1957]1 2 Y.B. Int’l L. Comm’n, 178-179, U.N. Doc. A/CN.4/SER.A/1956/Add.1.
144 Summaries of the Work of the International Law Commission- State Responsibility, INTERNATIONAL
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Documents of the Twenty-fifth Session Including the Report of the Commission to the General Assembly,
[1973]12 Y.B. Int’l L. Comm’n, 169-173, U.N. Doc. A/CN.4/SER. A/1973/Add. 1.
195 Summaries of the Work of the International Law Commission- State Responsibility, INTERNATIONAL
LAw COMMISSION, https://legal.un.org/ilc/summaries/9 6.shtml#a3 (last visited Nov. 21, 2022); James
Crawford, The ILC's Articles on Responsibility of States for Internationally Wrongful Acts: A Retrospect,
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148 Int'l Law Comm'n, Rep. on the Work of its Fifty-Third Session, U.N. Doc. A/56/10, at 25-26 (2001);
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E-BATARETRABGAORMRELE  mBL T ER2 2%, A > MR
(AR EEGR) WRAFTALTHER T BRRETA ) RAEABRZK

FRB o ABM FRAT ¢

1. REARRITA

kA TREBERBEBAREG B MR GRABBRER P RBRRGHBEEG - ILC F
XFRBHI R GHRERE  (BEREGR) BELERE B @R EARDE  UBELR
HmABERFEM RN ZAEY  FTHRVBELL  AXAFAGREABBBAEEERE 2/
BRI GHARAEE  BREARMBEE LR i (AR REGKR) BRZEIRHUZ
B B FALRE M kA 0 ILC § R A RUR - MR# ILC BRELRM OB RS T ¥
T ¥ Exas IRAFRANBHIR gHTw (AR REERR) R RGRT ARk
FHRABABRAGZEH FTIMAFELL - ILC 2 F3K 7T £#  Maurizio Arcari, The future of the
Articles on State Responsibility: A matter of form or of substance?, QUESTIONS OF INT’L L. (Jun. 30,
2022), http://www.qil-qdi.org/the-future-of-the-articles-on-state-responsibility-a-matter-of-form-or-of-
substance/.

149 G.A. Res. 56/83 at. 1-2 (Jan. 28, 2002).

10 g A B K g % 317 2001 SF ~ 2004 SF ~ 2007 £ ~ 2010 SF ~ 2013 5 ~ 2016 5 ~ 2019 42 2022
Fr B P ey (AETEER) REZ AR TE# 1 GA. Res. 56/83 (Jan. 28, 2002);
G.A. Res. 59/35 (Dec. 2, 2004); G.A. Res. 62/61 (Dec. 6, 2007); G.A. Res. 65/19 (Dec. 6, 2010); G.A.
Res. 68/104 (Dec. 18, 2013); G.A. Res. 71/133 (Dec. 19, 2016); G.A. Res. 74/180 (Dec. 27, 2019)

151 Maurizio Arcari, The future of the Articles on State Responsibility: A matter of form or of substance?,
QUESTIONS OF INT’L L. (Jun. 30, 2022), http://www.qil-qdi.org/the-future-of-the-articles-on-state-
responsibility-a-matter-of-form-or-of-substance/.
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RBPMEIER 4 5Pt 2B ZMEM  MTRRETAREA "TARME > MATAK
RABRFITH > % 54k~ F 84k F 11 5Bp Ailf o

(BRAEGER) B SRR "T#HIES 4 hrats B FZ4EM > 8RB %
RREMATIEHRR RN ZBEARERE > N EEAT R ERITEFL > £47
ARAAHBRFATA 1D (RAEAEGREER) F SR dRE > A3
% B e R APRIRARIE R 0 A5 IEBUR IR I RO AT BURMAE 71 B N30 £ 78
& R B BALAZ TEH R (BEEEEKR) R - b9 F 5 1Rk
@ T E R (entity) —3) 0 MATA B TRMEBAUIITRRITAZ XM AL
ER LSRR LE - FRELCE - AXABRZLAPEIHME - REARLAL

-

152 Responsibility of States for Internationally Wrongful Acts, Art. 2. “There is an internationally
wrongful act of a State when conduct consisting of an action or omission: (a) is attributable to the State
under international law; and (b) constitutes a breach of an international obligation of the State.”

153 International Law Commission, Draft articles on the protection of persons in the event of disasters,
with commentaries, 35 (2019).

154 Responsibility of States for Internationally Wrongful Acts, Art. 4. “The conduct of any State organ
shall be considered an act of that State under international law, whether the organ exercises legislative,
executive, judicial or any other functions, whatever position it holds in the organization of the State, and
whatever its char- acter as an organ of the central Government or of a territorial unit of the State.”

155 Responsibility of States for Internationally Wrongful Acts, Art. 5. “The conduct of a person or entity
which is not an organ of the State under article 4 but which is empowered by the law of that State to
exercise elements of the governmental authority shall be considered an act of the State under international
law, provided the per- son or entity is acting in that capacity in the particular instance.”
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(REFEGR) F 81464 T 2EARBRETR LA ERBE R T X
EREEREFTATF > EITARRARIFEIEG— BT Y -(BEE
FEMFRER) P b4t 0 % 8 FAERMAEFR (1) RARBREETMA
25178 R () RARFARRETZITAAFITA  PARRZI TR
FTFAHZ NN TERARAMSGEE "TEATHMB > HERATHE
RAEBFATA o BRI FEAAFEAT > BlofTR TR F 23T REHE
BRAEKRASERSE  AHRTERALEARATARNARLAMER ' FELAPEE
ffl 4% , (actual participation of and directions ) > B # L3R A%EH T — &L E 8
R #EAe £ 4% | (general situation of dependence and support) 47 & % ¥ & bt & {160 o
ssh o M S AREE 8 ARX B R 0 RATH R B KRR AB AT A
HIh o ERAMTARBBAELELFZ RERENA £E - ARoaTill > £5F 5 1%
Fof T AARET > TEARELIMAFRARFRRZEER  LITANBR R
fTh o BNHE 8RB > BPAAARIBRZIET ~ 5 RFEFZT > i
AMREERAZEEMHRETAR > RALRFERZARETAFENRE &
BEFEATZTAHCRBEBZZHM  RIFFEALRETAIMFERFET LN
BB FAE 0L

156 International Law Commission, Draft Articles on Responsibility of States for Internationally
Wrongful Acts, with commentaries, 43 (2001).

157 Responsibility of States for Internationally Wrongful Acts, Art. 7. “The conduct of an organ of a State
or of a person or entity empowered to exercise elements of the governmental authority shall be considered
an act of the State under international law if the organ, person or entity acts in that capacity, even if it
exceeds its authority or contravenes instructions.”

158 International Law Commission, Draft Articles on Responsibility of States for Internationally
Wrongful Acts, with commentaries, 45 (2001).

159 Responsibility of States for Internationally Wrongful Acts, Art. 8. “The conduct of a person or group
of persons shall be considered an act of a State under international law if the person or group of persons
is in fact acting on the instructions of, or under the direction or control of, that State in carrying out the
conduct.”

160 International Law Commission, Draft Articles on Responsibility of States for Internationally
Wrongful Acts, with commentaries, 47 (2001).

16! International Law Commission, Draft Articles on Responsibility of States for Internationally
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(adopts the conductasitsown) H/FHE &4 ZRARERAHNLFITAFE R
;= T35 | (approval) 2 " 4% | (endorsement) B4 RiFKE 11 A ABR R
T #4163 -

B LT & 0 Rom A B ZMA ~ SR R BEART RS
WRBAARBBEREARGIE T BEREHNTHAL CRRETAH ZEZE
ZFBRARNTHERIEE B FATAERARFTATH

2. AT TEBRFATA

Ao Rl (B EZ ETEER) B 2 58 BERBAEREATE  R%THAT
BENBRENS  TRAIATAHAERHRRRFHEY » BABRRRHEEL &%
MR > <7 fE A ik 4 R A5 R IF IR & R -

Bl IR RIEAT ik R Q5 B R AR Ao H AR RAR B AT B4 BFo R AE
Bz b5 B (RFEFEEGRER) P20 0 § 2 Aol F ABRBRER
EATHRERAEN  RARTHATASRAICEH T ERBEER LTS
A A REEFEZREMIT - T X BAFRORAE A AFHRAT » Al —
FAHRGBR LS 2 52 B4 FAKFSZEHAMRE > THRBBRETE
0. Bplmy o AR (BREEGR) B 2 GAA7ER T BERKITA 2R

Wrongful Acts, with commentaries, 48-49 (2001).

162 Responsibility of States for Internationally Wrongful Acts, Art. 11. “Conduct which is not attributable
to a State under the preceding articles shall nevertheless be considered an act of that State under
international law if and to the extent that the State acknowledges and adopts the conduct in as its own.”
163 International Law Commission, Draft Articles on Responsibility of States for Internationally
Wrongful Acts, with commentaries, 53 (2001).

164 International Law Commission, Draft Articles on Responsibility of States for Internationally
Wrongful Acts, with commentaries, 35 (2001).

165 International Law Commission, Draft Articles on Responsibility of States for Internationally
Wrongful Acts, with commentaries, 35 (2001). Bl R R 7kA4T A4k BE F I 4R R AE & 245) > =T 4 1948
F (FFHRE) F0 1980 F (N LR AEZHOITAFARE) -

166 International Law Commission, Draft Articles on Responsibility of States for Internationally
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Bl dn (BREEGER) 24 THAMRE > SINAB—BITARLTE
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L S

3. RZEFHZEATAREM

(AEEEGER) LEEAFHERINE 20460 TF > &ERE (F 2014%)
B (% 21 ) H—BBERZATARRRAMEE (F 22 4) XTHA (F
2345 ) ¥ (F 244%) RAEZBWEN (F 254) HAEXEHS > LELAFH
FAF A Z R BIMEMR B (peremptory norms) '8 o pboh > ZEFHEEMEAR KA
TARERTEABZEE LT BERPERGHRALZIAS TR
BRERERRBIEA XA ZEF KL R EFh BRI
B 7R A LB AR BATH £AF'1 « UTF4HE R R F b AMBAIR

’

(1) ) & (Consent)

(BFEEEER) 201658 T —BAUABKMFTRARES —BAETHRLEESL
AW 45 RAT AR ERE S MR > ERTTARRR AR EZHE 4
R, FPEBLERIRERRWERTAZIRENE (BEREGREE) F
L O NERAEEALTFER  TRAEN AN, B TRENEER ) BF
PBHREEZH - HEREITARNTEATERETREABRZREAMN  RFAZAN

Wrongful Acts, with commentaries, 36 (2001).

167 United Nations, Articles on Responsibility of States for Internationally Wrongful Acts

2001- Historical background and development of codification,
https://legal.un.org/avl/ha/rsiwa/rsiwa.html (last visited Nov. 8, 2022).

168 Responsibility of States for Internationally Wrongful Acts, Art. 26. “Nothing in this chapter precludes
the wrongfulness of any act of a State which is not in conformity with an obligation arising under a
peremptory norm of general international law.”

169 International Law Commission, Draft Articles on Responsibility of States for Internationally
Wrongful Acts, with commentaries, 71 (2001). A RXREANF A L EF 2 EAMIBE > 1
A (B EE) PAARA > T 4% Case Concerning the Gabcikovo-Nagymaros Project
(Hungary v. Slovakia), Judgement, 1997 I.C.J. 92, § 101 (Sep. 25).
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(RREEGER) 204688 "2 BT840 (HEREX) A4
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MBI RER (BEREE) A5F > X (BEREET) % 51 FAX
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A o & BB BATHE B AT IR Z IG5 B 3L &) I R L 0 BRI e MEAT
TR HERECHBAEEIRRELADALETHZIME » AEHF RIKA
B A P Roge g 1 e

E

B AR FZE A A (inherent right) > #dy (BAREZE) # 51 1458
Z OB BB ERARARAESE TAALE B R (BAREEEXER)
PR PRI AGRERILBR - LAEXWRRE > AT A HHEMERKEY

RBABEREE  EZGORBAERE R B AR BB T @ S5 4E
HBEREFER T ARAEIES > BEHZERAMEFE L EM (necessity) #u

170 International Law Commission, Draft Articles on Responsibility of States for Internationally
Wrongful Acts, with commentaries, 72-73 (2001).

17! International Law Commission, Draft Articles on Responsibility of States for Internationally
Wrongful Acts, with commentaries, 73 (2001). 7 B# (B E F/EMER) F 45 ERLE RS THA]
ZHAEFW > AHEXFROUUAB T AEATHKELAHA  AXFRITATRARTKES
HHA > 7T 4 : Responsibility of States for Internationally Wrongful Acts, Art. 45.

172 Responsibility of States for Internationally Wrongful Acts, Art. 21. “The wrongfulness of an act of a
State is precluded if the act constitutes a lawful measure of self-defence taken in conformity with the
Charter of the United Nations.”

173 Chapter of United States, Art. 51.

17% International Law Commission, Draft Articles on Responsibility of States for Internationally
Wrongful Acts, with commentaries, 74 (2001).
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(BEREGR) F 2345184 T —AAREFHEH S —BABEBERHEHT
Bl BN RTHA  BPAARTHRAEN A ERZRAE NS - kA2 F4
B REZBRERERTRBATRS > FATAZIREMEPE LR - FIMES 2
BRIFIEARTHEAAMEZEN > &3 (1) ATRAGEARBZARZITAHE
BHERRAEECE F—FEBmAR (2) ZRAHEEFAZELRRCTH AR
Mo (BMREEEREE) & 3 G2 P2 THE JIRAAGEALEFTHAN
=284 (1) 257488 TE8ERENAE X" ATHERLGFMH ) I
A5 (2) AR EZBAEESZHEE  (3) TEFRERBITESA "FFL
AT 4 (material impossibility) ' > # &2 > A " ATHA |, ABRBERE
ThZ 2 EFd LAGRIEATRRCH £EE > AHNZRBREITA

-

175 International Law Commission, Draft Articles on Responsibility of States for Internationally
Wrongful Acts, with commentaries, 74-75 (2001).

176 Responsibility of States for Internationally Wrongful Acts, Art. 22,

177 International Law Commission, Draft Articles on Responsibility of States for Internationally
Wrongful Acts, with commentaries, 76-78 (2001).

178 Responsibility of States for Internationally Wrongful Acts, Art. 23. “The wrongfulness of an act of a
State not in conformity with an international obligation of that State is precluded if the act is due to force
majeure, that is the occurrence of an irresistible force or of an unforeseen event, beyond the control of
the State, making it materially impossible in the circumstances to perform the obligation. Paragraph 1
does not apply if: (a) the situation of force majeure is due, either alone or in combination with other
factors, to the conduct of the State invoking it; or (b) the State has assumed the risk of that situation
occurring.”

179 International Law Commission, Draft Articles on Responsibility of States for Internationally
Wrongful Acts, with commentaries, 76 (2001).
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(5) &% (Distress)

(RREEER) 24165 18L "o— B RS FTHEBEKRRFHEAALRN
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F2EANINEEEEARE 1EAXER > &8 (1) SHENAGIEIT] LBE LY
BEGITAHAERTRREE R F—HF2 fo (2) 2F4TATRERIEME
HE KRGy RIS o

(ARFEGRER) X300 AMEAXF PREBEZZIBARAR

180 Jan Johnstone et al., International Law and Pandemics--A Primer, THE FLETCHER SCHOOL OF LAW
AND DIPLOMACY CENTER FOR INTERNATIONAL LAW AND GOVERNANCE, 22-23 (2021),
https://sites.tufts.edu/cilg/files/2021/09/Pandemics-and-International-Law-A-
Primer.pdf?fbclid=IwAR20y0inr3gODnSIQ40bK204QTNYNCRV VuVZ-UM6MZJBdi6fF36tnoaf6-A.
131 International Law Commission, Draft Articles on Responsibility of States for Internationally
Wrongful Acts, with commentaries, 76 (2001). & X 7T %% : The adjective “irresistible” qualifying the
word “force” emphasizes that there must be a constraint which the State was unable to avoid or oppose
by its own means. To have been “unforeseen” the event must have been neither foreseen nor of an easily
foreseeable kind.

132 Federica Paddeu & Freya Jephcott, COVID-19 and Defences in the Law of State Responsibility: Part
I, EJIL: TALK! BLOG OF THE EUROPEAN J. OF INT’L L. (Mar. 17, 2020), https://www.ejiltalk.org/covid-
19-and-defences-in-the-law-of-state-responsibility-part-i/.

133 International Law Commission, Draft Articles on Responsibility of States for Internationally
Wrongful Acts, with commentaries, 75-76 (2001).

134 Federica Paddeu & Freya Jephcott, COVID-19 and Defences in the Law of State Responsibility: Part
I, EJIL: TALK! BLOG OF THE EUROPEAN J. OF INT’L L. (Mar. 17, 2020), https://www.ejiltalk.org/covid-
19-and-defences-in-the-law-of-state-responsibility-part-i/.

135 Responsibility of States for Internationally Wrongful Acts, Art. 24. “1. The wrongfulness of an act of
a State not in conformity with an international obligation of that State is precluded if the author of the
act in question has no other reasonable way, in a situation of distress, of saving the author’s life or the
lives of other persons entrusted to the author’s care. 2. Paragraph 1 does not apply if: (a) the situation of
distress is due, either alone or in combination with other factors, to the conduct of the State invoking it;
or (b) the act in question is likely to create a comparable or greater peril.”
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o

136 International Law Commission, Draft Articles on Responsibility of States for Internationally
Wrongful Acts, with commentaries, 78-80 (2001).

137 Responsibility of States for Internationally Wrongful Acts, Art. 25. “1. Necessity may not be invoked
by a State as a ground for precluding the wrongfulness of an act not in conformity with an international
obligation of that State unless the act: (a) is the only way for the State to safeguard an essential interest
against a grave and imminent peril; and (b) does not seriously impair an essential interest of the State or
States towards which the obligation exists, or of the international community as a whole. 2. In any case,
necessity may not be invoked by a State as a ground for precluding wrongfulness if: (a) the international
obligation in question excludes the possibility of invoking necessity; or (b) the State has contributed to
the situation of necessity.”

138 International Law Commission, Draft Articles on Responsibility of States for Internationally
Wrongful Acts, with commentaries, 80 (2001).

139 International Law Commission, Draft Articles on Responsibility of States for Internationally

51
doi:10.6342/NTU202301152



&1 (BARZEEGRR) LT FdRET 240
(B % FAEF | &K LR FRZEMH

H) 2 hEFH
B & (§20) (1) XEBRFARFFTZAXURE
Q) AFTALKRABTERZF EHE
b (§21) (1) BEXIBRRE
Q) AFITAHGHUWBRRERARER RS
(3) A8 B B 4 ki R AR L B 05 0k e B Ao T R A
(4) AFTARELRHK
(5) A FATAFALBIRA

F\Jﬂ
m

H-BRERET | (1) BEXIMCAZBAERETA
BRBR B | (2) A FATHALHZRABRREITAS

(§22) () AFITABRYRM

(4) AR FATAFELBRR]

R T o A1) AFAAREBRRENNERRT ARG FH/I

(§23) A BRHAT AR R B

(2) IR TAR % B AR 2 56

() AMTEFENERBTRBAFT LR T A B4R
A A B R XM A

(4) RTRAGENIEEZR R 24T 5 EEH THX
B F — pF F 3k M AR

(5) ZEHLEFNZELRBRKLTER

a3t (§24) (1) BAHAEPEEZHAGFE

Q) ZEIAPREHBHEREE R ARILE FHE

2%

7N ‘/E{&

Wrongful Acts, with commentaries, 83 (2001).

190 K& #BVEH B % > %I %# Federica Paddeu & Freya Jephcott, COVID-19 and Defences in the
Law of State Responsibility: Part I, EJIL: TALK! BLOG OF THE EUROPEAN J. OF INT’L L. (Mar. 17, 2020),
https://www.ejiltalk.org/covid-19-and-defences-in-the-law-of-state-responsibility-part-i/; Federica
Paddeu & Freya Jephcott, COVID-19 and Defences in the Law of State Responsibility: Part II, EJIL:
TALK! BLOG OF THE EUROPEAN J. OF INT’L L. (Mar. 17, 2020), https://www.ejiltalk.org/covid-19-and-
defences-in-the-law-of-state-responsibility-part-ii/.
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191 Martins Paparinskis, Covid-19 Claims and the Law of International Responsibility, 11(2) J. OF INT’L
HUMANITARIAN LEGAL STUDIES 311, 323.
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239 Federica Paddeu & Freya Jephcott, COVID-19 and Defences in the Law of State Responsibility: Part
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240 Federica Paddeu & Freya Jephcott, COVID-19 and Defences in the Law of State Responsibility: Part
11, EJIL: TALK! BLOG OF THE EUROPEAN J. OF INT’L L. (Mar. 17, 2020), https://www.ejiltalk.org/covid-
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241 Federica Paddeu & Freya Jephcott, COVID-19 and Defences in the Law of State Responsibility: Part
11, EJIL: TALK! BLOG OF THE EUROPEAN J. OF INT’L L. (Mar. 17, 2020), https://www.ejiltalk.org/covid-
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243 Matiangai Sirleaf, COVID-19 and Allocating Responsibility for Pandemics, JURIST (Mar. 31, 2020
11:41 AM), https://www.jurist.org/commentary/2020/03/matiangai-sirleaf-responsibility-for-
pandemics/.

244 Randy Lester, The "Substantial Factor Test" for Causation: Juedeman v. Montana Deaconess
Medical Center, 48 MONT. L. REV. 391, 392-395 (1987).

2% International Law Commission, Draft Articles on Responsibility of States for Internationally
Wrongful Acts, with commentaries, 89-91 (2001).
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248 U.N. Charter art. 2(3).

249 G.A. Res. 2625 (XXV), Declaration on Principles of International Law Concerning Friendly Relations
and Co-Operation Among States in Accordance with the Charter of the United Nations (Oct. 24, 1970).
250 MALCOLM N. SHAW, INTERNATIONAL LAW 914-916 (8™ ED. 2017).
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255 Stephen Barcroft, The Hague Peace Conference of 1899, 3(1) IRISH STUDIES IN INT’L AFFAIRS 55, 55.
% 7 4% ! MAURO RUBINO-SAMMARTANO, INTERNATIONAL ARBITRATION LAW AND PRACTICE 133-
134 (2001).

256 BROOKS DALY ET AL., A GUIDE TO THE PCA ARBITRATION RULES 3-4 (2014).

2571899 Convention for the Pacific Settlement of International Disputes art. 20. “With the object of
facilitating an immediate recourse to arbitration for international differences, which it has not been
possible to settle by diplomacy, the Signatory Powers undertake to organize a Permanent Court of
Arbitration, accessible at all times and operating, unless otherwise stipulated by the parties, in accordance
with the Rules of Procedure inserted in the present Convention.”

258 Stephen Barcroft, The Hague Peace Conference of 1899, 3 IRISH STUDIES IN INT’L AFFAIRS 55, 63-
66.

2591907 Convention for the Pacific Settlement of International Disputes art. 38, 41.
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RIAP AR D) ~ CF XA AR R EF— AR R Fm AEHFEERA)
(Permanent Court of Arbitration Optional Rules for Arbitrating Disputes between
Two Parties of Which Only One Is a State ) ~ { % 2% A # 7% e A % B 4 48 4% £2 B % R
3 2 A2 MM A ) (Permanent Court of Arbitration Optional Rules for Arbitration
Involving International Organizations and States ) ~ { % 3% A %7 e ¥ 4% B % 4 4% $1
NG F ] F a2 AEE AR ) (Permanent Court of Arbitration Optional Rules

for Arbitration between International Organizations and Private Parties ) » 3% 7~ ] 3%

260 BROOKS DALY ET AL., A GUIDE TO THE PCA ARBITRATION RULES 4 (2014).

261 JAMES BROWN, EDITOR SCOTT. HAGUE COURT REPORTS COMPRISING THE AWARDS, ACCOMPANIED
BY SYLLABI, THE AGREEMENTS FOR THE ARBITRATION, AND OTHER DOCUMENTS IN EACH CASE
SUBMITTED TO THE PERMANENT COURT OF ARBITRATION AND TO COMMISSIONS OF INQUIRY UNDER THE
PROVISIONS OF THE CONVENTIONS OF 1899 AND 1907 FOR THE PACIFIC SETTLEMENT OF INTERNATIONAL
DISPUTES 16-17 (2004).

262 BROOKS DALY ET AL., A GUIDE TO THE PCA ARBITRATION RULES 4-5 (2014).

263 BROOKS DALY ET AL., A GUIDE TO THE PCA ARBITRATION RULES 5 (2014).
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X B R A AR SR A AT S R R ARAR o

R B (UNCITRAL A% # AR ) #2010 F453T » o b AR E FHEmRE R I
WA REFORE > FTHREFEH AR " FRFRERELR SR (PCA
Drafting Committee ) * $HF MR B A shH] ~ AL > RAZTRACK LS4
fRRARR A2 oA F BBM e E —RE 0 B (2012 %AV RIETRAP AR
Al ) (Permanent Court of Arbitration Arbitration Rules 2012 * T #% (2012 PCA 1¢ #
HRAL)) 265

&4 (2012 PCA #F &R ALRA]) FoATH 1992 FFu 1993 FAridihn) — % 3| 6942
FHRZ > (2012 PCA FHRMAA ) ZREN B RE] » R B IEIEBRA
Bifh » M AR 1R o B (2012 PCA 48] ) EX R A —F F AL
BOMAREFRE - F308 FH 04T 8 4T 8 SRR AT R 2 AT AP 48206 -
U ETRGEXANE

(1) PR/

(2012 PCA AP #MAN) % | MRSt H2AR TEAKE, XM RAX
fPREBFARE - BREHTH - 2R BR G AR ABBES > FEXR
frak ERERT a9 P L QBN T — ROEEMAR > R AERNEY  FARW
207 o gk 0 (2012 PCA PR A1) sy BAFRENFmE FH A FREL
AU EREX T ZHRE  TRANFRELER T AATT AR &K

264 BROOKS DALY ET AL., A GUIDE TO THE PCA ARBITRATION RULES 5 (2014).

265 BROOKS DALY ET AL., A GUIDE TO THE PCA ARBITRATION RULES 6, 11 (2014).

266 BROOKS DALY ET AL., A GUIDE TO THE PCA ARBITRATION RULES 12 (2014); Permanent Court of
Arbitration Arbitration Rules 2012 introduction. “These Rules are for use in arbitrating disputes
involving at least one State, State-controlled entity, or intergovernmental organization. They add a new
option for arbitration of disputes under the auspices of the Permanent Court of Arbitration (hereinafter
the “PCA”) without replacing the previously adopted PCA Rules, which remain valid and available.”
267 Permanent Court of Arbitration Arbitration Rules 2012 art. 1(1). “Where a State, State-controlled
entity, or intergovernmental organization has agreed with one or more States, State-controlled entities,
intergovernmental organizations, or private parties that disputes between them in respect of a defined
legal relationship, whether contractual, treatybased, or otherwise, shall be referred to arbitration under
the Permanent Court of Arbitration Arbitration Rules 2012 (hereinafter the “Rules”), then such disputes
shall be settled in accordance with these Rules subject to such modification as the parties may agree.”
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(compromis ) > 35 & 38 F %A 452268 -

FFERZFAFEMA (2012 PCA 3 MA1) % > F3 & F 7 A1K (2012
PCA fF &M AI) % 314 %F 1 B R A fakE R e d T i@ 4 (Notice of
arbitration ) * B g #% W 35 H L 3| sbid@ & bF o Bp B EUAR SR A2 7200 o

(2) frRAZEE

(2012 PCA fF #3013k $HP R e 2 AP SRS A RF] o He B % 5%
FHREERCARARMGEMPRET > B TI4EF 1 BRELETFIAFA
W 0 B R B M S il Ae 30 RAZ 0 A5 An ki R B4R S
FEBP 3 AnAR ARG % — AR IR IE A BUR BT 0 B — AR 30
ANAHEBRALRBE R HRA > B ERERAFHLES  FETFITFK
T o5k B RA LM HTO o

(2012 PCAfFHRAAN) % 8452 F 1045RI 4 ¥ R ¥ AP HREasd  BriE
FEAPRIE ~ 3BLAPFRAT S AP IAZAPIRE » BTGRP RAT EZRE - £ F
3 E R BAEAY R AR (20 30 RNHHMP R AR SRR £
SI5% 1AM » HEEMBENE—FT I FERTIETMHRAE - F4E%H 2585
135 R AMAR R X AP RAZ T KT

EA 3 AP RAZATRE > R ERES B - RA BRI
R AL B & F P RA > BdZr RAE AP REZ 2
& A 5P RAZAPRE > RIEtkd miES R — AP RA > B R
RGP RAL R G EARZAAPRA » LR P I — MBI RE R
720 X B GAPREF AP RAGEERELES > F OKE 2BRE 0 E -
CBAE — AP AL B Aot it o PR B4k 30 B RAERE > AT AHEE
Z—RBEREIHREAHEE - MEFREFTECEEMHFRA > BRI R

268 BROOKS DALY ET AL., A GUIDE TO THE PCA ARBITRATION RULES 18 (2014).
269 Permanent Court of Arbitration Arbitration Rules 2012 art. 3(1)(2).

270 permanent Court of Arbitration Arbitration Rules 2012 art. 7.

27! permanent Court of Arbitration Arbitration Rules 2012 art. 8.

272 Permanent Court of Arbitration Arbitration Rules 2012 art. 9(1).
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AHPNEARMPHRAZEEARCHE NS L ERER > AR B THEL HE
2B o BEMEEFINFRELSZTIE T RBAABLZIAFRAE R IE » RLL ]
A NSARSALBR > BiFEREMEEN D X BITEET -

(3) EEEHE HLEE

(2012PCAfF:HAAN) H 23145 184 " HREARAREHZELTE
REEM o LIEHMP R R XA R 2B o Ak AR JE
IR GRE ~ MFH R ERNZEAI 5 A B2 | 27 - RFE T RHEE RGP
HRA B TAP R A B TERE R A (the principle of competence-competence )
Fo Uk 5 3848 3L E | (separability ) © AT # AP R EE/F BT HEBTHN EHRF

B EEAM - 1%k R A R R AT A IR A F RSN AR
IARFH > W RAFBIMMPBREFELFETT - F T2 FBNFRALSE
FRAHEH2EREH EFREFHIRAL D DRRAIE E o AR B
RETCRE o B EHFBB R BRIEEHFREFENEEFDRZT 0 AR
WhR G IE SLIEAF R S0k E F R A B RARARM M FH 0 AR AR EGKE
M kAP b — Fam AR £ 8 -

BEHLE FMEFFSAMRMABRTREE IR EFERE > @
(2012 PCA AP AR ) % 23 5% 2R & F 7 R sbupred BrBEAF AR 8L - 34
HIBRE LG FHRAETEF R LEAZRE R ALEHNRIFRIUFE
EEPRE © FIME&F 3 BREMFHET LR EEMEMARESL T RMAE > TN
BRI SMEAZ > TITEALBOTHRAG T AEE > BERREFEHMAH L
RO MR B EA R EH R R OB F R UERA R FR

273 Permanent Court of Arbitration Arbitration Rules 2012 art. 9(2)(3).

274 Permanent Court of Arbitration Arbitration Rules 2012 art. 10(2).

275 Permanent Court of Arbitration Arbitration Rules 2012 art. 23(1).

276 BROOKS DALY ET AL., A GUIDE TO THE PCA ARBITRATION RULES 82 (2014). % T 4% : WoON L.
KIDANE, THE CULTURE OF INTERNATIONAL ARBITRATION 90 (2017).

277 BROOKS DALY ET AL., A GUIDE TO THE PCA ARBITRATION RULES 82-83 (2014). % 7T %% : WONL.
KIDANE, THE CULTURE OF INTERNATIONAL ARBITRATION 90 (2017).

278 Permanent Court of Arbitration Arbitration Rules 2012 art. 23(2)(3); BROOKS DALY ET AL., A GUIDE
TO THE PCA ARBITRATION RULES 84-85 (2014).
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(4)  HAERAZE A SLE-FR A

(2012 PCA fF # AR ) % 3545 5 1 SAML T AP K2 P8 A 04 75 LR RN 5
WMEFEFHRFERL - BREEH > A TAFT A TEERA (rules of
law)> Mk TEE  (law) —3 > HBWAZABRAFHREEFIRCETEA LK
ERAEE  QHEBRARE S NREREXEREREBRAUNE - ZEFFTAMEE
e EERA BT AIE 1 H aRE dZKEFEREF5EEH MR
R > DA R 2 AT -

ek 0 (2012 PCA R #MRRT) 5§ 35458 2BAX » FmFmil » 8%
% F AT - MBI THFR R (amiable compositeur or ex aequo
et bono) EATHEIL o 4¢ (2012 PCAMHRMA]) LR+ TH-FRA, AAREE
£ OMFHEBAEEFTREFBRARBEELENNZNEEEEH > MFE
FAT A2 A AR B .

(5) AES P

# (2012PCAMP#IMRAI) H 2645 % 115 > WREFLEE—FHFRTHAA
"EZ 854556 | (interim measures) * Bl45 % 25A4T ¥ T ERBG M6 | MF A ARRE Br A
1 SR 09 SRV BT AT > AP RE B RE F — A7 A ey Y af ik - %3 A ¢
(a) #EFF RAMRAIAK 5 (b) FRIUEF T 196 28 45 AT A A By %38 R 3 3L
Bp ke Al o dp AP R T RRAE 5 (¢) RadPRAETHMEE 5 (d)

A B K EAMeEDE > R LA b v 48 A IR o

F 26155 3 A AR KEEIE AR S TIBIURAD ) 29 o SRR
= aaE R RES ()~ (b) & (c) BRI - LA ERNA KRB RN

e & A UTFAEAS (satisfy) © (1) 5 BARHRBOGLER 6 » 2 1% o) 3% F) i
MEEAETHEMFRYTZAE » BF R Al 6938 RF 8 KA RIS i 45 96

279 Permanent Court of Arbitration Arbitration Rules 2012 art. 35(1); BROOKS DALY ET AL., A GUIDE TO
THE PCA ARBITRATION RULES 137-138 (2014).

280 Permanent Court of Arbitration Arbitration Rules 2012 art. 35(2); BROOKS DALY ET AL., A GUIDE TO
THE PCA ARBITRATION RULES 138 (2014).

281 Permanent Court of Arbitration Arbitration Rules 2012 art. 26(1)(2).
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THE T ARG E B (i) FRIAERE P A 6T a5 134 Ao
45 2187252 o Ag it (a)~(b) sk () $9EREEIE 4k > (d) %864 e B5 44 46 69 78
A RAE T A WARE RN RER LA S ER LG TARE ST
(appropriate ) » 7 45 2 2283 -

BARE 2615 % 5B AP REFRE—FTZHK > RAEHARFE AT @I F
w F h 1R 0 HER B 6 i 4T 15 % (modify) ~ # ik (suspend) ~ # ib
(terminate) > BARFE 5% 7 38 > BREFH 362 35 R O IR $ BR 05 45 08 04 3 AT Fo 12 4R

BEEAR W R

M 26 4% 6 AR » M HREAFZRFRY SHERBE X JUTRHEE
FHIEARY 0 BNERRS AR R 0 B REFREEFR  RALYHOBRLE
R IEBAT LB B e 0 AR B 5 8 T8 0 3R A H N K ER R 0E P 3 AR 6Y 18
EHBEAL > IR R B AL EL B i 2 0 B R R TF R ) BRSO -

(6) EHERFEEFE

(2012 PCA ##HMRA]) FRNERZIFHEREZRENE 27 o F
284k c B 2THAH 1 BAARBERENNE  FEFIHNEBFIERAMBESH
BREFE MM B TEFRRFOMMALZNFMEES » AT AL
I E AT BRI o fesh > B2BNAEIB AL T AE | o T3

282 Permanent Court of Arbitration Arbitration Rules 2012 art. 26(3). “The party requesting an interim
measure under paragraphs 2 (a) to (c) shall satisfy the arbitral tribunal that: (a)Harm not adequately
reparable by an award of damages is likely to result if the measure is not ordered, and such harm
substantially outweighs the harm that is likely to result to the party against whom the measure is directed
if the measure is granted; and (b)There is a reasonable possibility that the requesting party will succeed
on the merits of the claim. The determination on this possibility shall not affect the discretion of the
arbitral tribunal in making any subsequent determination.”; BROOKS DALY ET AL., A GUIDE TO THE PCA
ARBITRATION RULES 98 (2014).

283 Permanent Court of Arbitration Arbitration Rules 2012 art. 26(4). “With regard to a request for an
interim measure under paragraph 2 (d), the requirements in paragraphs 3 (a) and (b) shall apply only to
the extent the arbitral tribunal considers appropriate.”

284 permanent Court of Arbitration Arbitration Rules 2012 art. 26(5)(7).

285 Permanent Court of Arbitration Arbitration Rules 2012 art. 26(6). “The arbitral tribunal may require
the party requesting an interim measure to provide appropriate security in connection with the measure”
286 Permanent Court of Arbitration Arbitration Rules 2012 art. 26(8). “The party requesting an interim
measure may be liable for any costs and damages caused by the measure to any party if the arbitral
tribunal later determines that, in the circumstances then prevailing, the measure should not have been
granted. The arbitral tribunal may award such costs and damages at any point during the proceedings.”
287 Permanent Court of Arbitration Arbitration Rules 2012 art. 27(1). “Each party shall have the burden
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B AR B AL

ANBEF @ TETRAEMAGAZELFTRMMEERNBEIEA
(witness) % E 3% A (expert witness) > M3 AR E FHEAZEFFUE @R
R bEL BAEHELETZZAXNET R X AHZ - Mm@ » APk
JREATZAE — B > AP HRE S Z R T F AR B B R B
B o B REFRFREEFTHBABITT IR (site visit) 2> Kb

TE A BOEIR E R G NHIE (2012 PCA AP RMAD) B> RAMT DR
MM FEEREI GBI REABERE  REZRNTERE TR R hiz
FAR EFENRI - HHAE - WBEZBHEE N EBEN  APREE 8 TR
i PR 09 T4k (admissibility ) ~ B H#1E (relevance) ~ & & 1 (materiality )
mEZM (weight) 2 o

H

A MEEGFET X (2012 PCAMFHRAA) & 28 % 1 AR T P 2
RAAE 45T H 3 AF R R A2 I (hearings) F & - HHIRE#ITH XL T
PR EAR IR MY - 6% 2 BAIAX > BERAI LR "RAMF K
(in camera) A% > ERRFHMEFIZLCEMALREZ > mEH LM %
RN T R A2

(7)) HZR#Ex

BREFHEFHNBEFRAT S eUBEAAEHMME LS AEEY
o ENFELBRY 0 ELBIAFRAZEARIERZIAABR - LEF > (2012

of proving the facts relied on to support its claim or defence.”; BROOKS DALY ET AL., A GUIDE TO THE
PCA ARBITRATION RULES 100 (2014).

288 Permanent Court of Arbitration Arbitration Rules 2012 art. 27(2); BROOKS DALY ET AL., A GUIDE TO
THE PCA ARBITRATION RULES 101 (2014).

289 Permanent Court of Arbitration Arbitration Rules 2012 art. 27(3). “At any time during the arbitral
proceedings the arbitral tribunal may require the parties to produce documents, exhibits or other evidence
within such a period of time as the arbitral tribunal shall determine. The arbitral tribunal may also, after
consultation with the parties, perform a site visit.”

290 BROOKS DALY ET AL., A GUIDE TO THE PCA ARBITRATION RULES 103 (2014).

21 permanent Court of Arbitration Arbitration Rules 2012 art. 27(4).

292 Permanent Court of Arbitration Arbitration Rules 2012 art. 28(1); BROOKS DALY ET AL., A GUIDE TO
THE PCA ARBITRATION RULES 108-109 (2014).

293 Permanent Court of Arbitration Arbitration Rules 2012 art. 28(2); BROOKS DALY ET AL., A GUIDE TO
THE PCA ARBITRATION RULES 110 (2014).

294 BROOKS DALY ET AL., A GUIDE TO THE PCA ARBITRATION RULES 115 (2014).
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PCA AP HRAR) % 29 45M T » A MEFAERE F 0% > kMRS M0E
IEF > HHRBEEFRATORSE > UBFRELF c EH L BRREE
RlAgEiTsa s MRETEHZEZUHNEHAFTEALY - mERXOFE
FRABBEFET M BT OEBR 4P L4 L EPFTHRER

297 o

W

B ZHER LB RAT 0 RAQ RS G FhEA L dkN o & T
Mk Ao DI o B EFF AL XM N AT HZE T @AM E S R #
PR EALBPFBRATEREFITNREMAIERZLER - B TFFT AR

EREIMIN AT RE > RAIERRIERZLERZIGZ > RAILARFRARYZ
For o BIEFIARE A R X F RGN RIE R T A A 0 RIBIIMIF A

1298 o

-

sboh o SHH B ROAL > FMEFEFTEA "HARS . WEFT R
FRAEMEFROABMEN » XMt - MAEZFIELRESR  PRERA
FHHEZRE AN B TETREEATETR - B8 EFI B R
BERKBEEG  FRRZLZZLBAEMBERST  REFT - BARERE
NER BT ME BB RBERERLY -

L%
e
|

w1

7N

295 Permanent Court of Arbitration Arbitration Rules 2012 art. 29(1). “After consultation with the parties,
the arbitral tribunal may appoint one or more independent experts to report to it, in writing, on specific
issues to be determined by the arbitral tribunal. A copy of the expert’s terms of reference, established by
the arbitral tribunal, shall be communicated to the parties.”

DRRERHE  REEFEIRAETAFTARLERZM > FRAEZMAZFEALLERRAL
BHREE - BRREF Ao i B -

297 BROOKS DALY ET AL., A GUIDE TO THE PCA ARBITRATION RULES 116-118 (2014).

298 Permanent Court of Arbitration Arbitration Rules 2012 art. 29(2). “The expert shall, in principle
before accepting appointment, submit to the arbitral tribunal and to the parties a description of his or her
qualifications and a statement of his or her impartiality and independence. Within the time ordered by
the arbitral tribunal, the parties shall inform the arbitral tribunal whether they have any objections as to
the expert’s qualifications, impartiality or independence. The arbitral tribunal shall decide promptly
whether to accept any such objections. After an expert’s appointment, a party may object to the expert’s
qualifications, impartiality or independence only if the objection is for reasons of which the party
becomes aware after the appointment has been made. The arbitral tribunal shall decide promptly what,
if any, action to take.”

299 Permanent Court of Arbitration Arbitration Rules 2012 art. 29(3). “The parties shall give the expert
any relevant information or produce for his or her inspection any relevant documents or goods that he or
she may require of them. Any dispute between a party and such expert as to the relevance of the required
information or production shall be referred to the arbitral tribunal for decision.”; Permanent Court of
Arbitration Arbitration Rules 2012 art. 29 (4)(5).
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(8) M RIMAERKA

(2012 PCA W HIRAI) % 33 4% MO BUR ko 7 2 A # AR Ao Rk 2 AR
X o F33F 1BARAMME » AX "R b ARE— AR A AR A
P RBA SIS PR Eh S BRAZ o FIHEE 23817 8 — 6 /ME
AR AL SR E VRS SR L EE e
XM ERAPRAGBATREZ | 300

BFEEE > RENFH L HAFEHAA 0 (2012 PCA MR ) BHFEH
FERBAZ T XEFENRARSH R AZ - #T 2 HohRANA > %
SHAPBARBEERSBAGERLT  FHERMFRARZTZ o K T FRAb
BRI E# a3R ) WHRE (2012 PCA AR HRAMRAT) B > BB 3L — ks 48 £ R A
BAZEREENREMBAZL  RABELBEFH AR FHEAZ
Yo BAEAMMPEREEEF S BRI R > #4E (2012 PCA F#MA) 2Tk
FrEBh AP REZ AT A RAMBAR S H R A - Kb SH AP R ASHH
EMHEBRTMELEK  MmBKERSBORE > RMALBMA N wE T XL
ERAWM - MRS BRI .

7 (2012PCAMFHAA) % 34455 2T M RBAHFHEF I AR
# (final) B R R (binding) * & FH ARG HBAN Bl BIT » BRAF
#3022 BEAR ZHEEFEZTRA (in good faith) AT MK AZ N
3030 gbsh o BIMEAFE 5 BRI FRBRARALARAK > REEFEHT 2
T RBE-—FXERARARERFRAFZ LA EZHELT > FRJAN

300 Permanent Court of Arbitration Arbitration Rules 2012 art. 33 (1)(2).

301 BROOKS DALY ET AL., A GUIDE TO THE PCA ARBITRATION RULES 128 (2014).

302 Permanent Court of Arbitration Arbitration Rules 2012 art. 34 (2). “All awards shall be made in
writing and shall be final and binding on the parties. The parties shall carry out all awards without delay.”
303 BROOKS DALY ET AL., A GUIDE TO THE PCA ARBITRATION RULES 131 (2014).

304 Permanent Court of Arbitration Arbitration Rules 2012 art. 34 (5). “An award may be made public
with the consent of all parties or where and to the extent disclosure is required of a party by legal duty,
to protect or pursue a legal right or in relation to legal proceedings before a court or other competent
authority.”
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(=) HFARBETARE EZES

1. &2

(1) PR AFZ MR F

PREFEALARABRSEBRMEZ Fmg ks F0EFF RMLFR
PHEALEPEELEELLTRA > FREMBARZERARTEFHEE
FHEERT - BT og F o HAP LS R R BAZEIE > RA LR
LR FRAF By o R R 2 07 KO0 o gboh 0 F F X HIRT 0 AT A
"HTRA L FEEN  RTFmARIRE S TN

AT RRFOXEN R ARRALIEE =T NABARF R S
P38 R AR R R ICT W2 iR $ 0 SRE Z A LA M R b Ak
BTOREFm > BRIET  HFRMBER 2018 F2 43t HREREMF
M FHERAREL BV ER LR AEENEER > G E 4R HENED
fEEAE 8 FHRMALE > ANARZEIL 2 =B AP RIZT 269 F4300
Ao R BB FZIFmALL 0 AP REABRER R B A FHZ T -

(2) PR ATRE B 45 T AR & 4

FHREF T AR FRIMNARIL  FRETRFRERZ THRALE
(Members of the Court) ¥ HEHLRBHSGBBEBEZEAFRA > REFH A
ede B XA MAT AR A% L B AR -

BRI RERZ THHRALE Tho Bt RASTHEFOEE
VIR R BAENER - A SRR EIEAABRES c R HHBRERERA R

305 =T 4o ¢ Valbon Mulaj, The Advantages and Disadvantages of Arbitration in Relation to the Regular
Courts in Kosovo, 59(1) HUNGARIAN J. OF LEGAL STUDIES 118, 119.

306 permanent Court of Arbitration [PCA], Duration and Cost of State-State Arbitration Proceedings, at
2 (2018), https://uncitral.un.org/sites/uncitral.un.org/files/pca-_submission - duration_and cost -
~20181024.pdf.

307 Permanent Court of Arbitration [PCA], Members of the Court, https://pca-
cpa.org/en/about/structure/members-of-the-court/ (last visited Feb. 27, 2023).

308 =T 4o © Permanent Court of Arbitration [PCA], Members of the Permanent Court of Arbitration,
https://docs.pca-cpa.org/2023/02/695127f7-pca-400282-v16¢-
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EZEMH REHRSE TR BERZ "HERALE IR EZLEZ I EE
£ AFRFEFLARBAMIZERHEROBRABFMEAEHFRA S R
BERRTREGENL S ARLSBWE HAZBATERENMES »

(3) MHEREFZIEFH

PREFYOEEREZECRBEEME > AN FRE T AmEm e fh iz
Ji- o 8 Oy L3500 o F ATl 2012 PCA AV HRMRA]) % 28155 3 B 34 5% 5
BORIFEFIAFART > FRMFBEFEARNH  WHFRAFBRBEABEE
Mg 1 2E o

EBEAFRY XA EREREAZE > ARFRIRS G A HER
BRAZFAANHAZEBELEARRER - RBFREFREAEEN 735

/~

BEREFRBAEETURE AP RAERERRZ LM ER -

(4) 13 UABREFH MG 2 Bp B HUE A 3

A4u AT > 4R (2012 PCA M3 MAI) F 26 16> BFMEFHFZH K
BT RE 26 5 B PLLBR A FAA BB 0T E o R 0 & B Zakn
BB RE ARG ZEREBITRL R @ LB EEARIREE T e 2 0 F M > AT 4645
UARE B 40 1 S T 1 PR A R 0 SR A R A B 2 s o

WBEEH  BRFRMBEBAHFEFHEZ BB e EPREY T
T AT T2 PRRFREBSHEZBENES T RERIR - B
FREREFARZIMEERAGERERGBE > AIHARN T 21 AFHKICGLHE
WP R ZIAE A BRI RBRAF RGN REAH > EFRA AR BRELA
BAFAFRAZRS TN > BEFREED T2 22 REBAEFR
BRI e X B9 ER A TR M AR R 2 0 AR B L A R E R
B T, HRREET o

current list annex 1 members of the court.pdf.
309 Valbon Mulaj, The Advantages and Disadvantages of Arbitration in Relation to the Regular Courts
in Kosovo, 59 HUNGARIAN J. OF LEGAL STUDIES 118, 123-124.
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(5)  BREETA Y EREE PR FE

(2012 PCA ##AA1) % 29 R T HREH T EF4HF LA

cm\dr

ARAFTRAEZIMA - b4 EHBREECFHREFHIRANETARERT £F
FEHE WA EF  BRREEZRAEZETH - XM AHEHAE -

B ERABMBRAA T M BB AERERSEIMNREAFASLE
B{e Bl ZiEAE R A BIF A RERFBT THAPRA > FBEFE M &L
RGO R LR REF AN T FE I LR RERERAERE - ZRAY
FE AN FRUEFTEN IR ERFIREASGREZEFZITA -

2. hE

(1) Smm R R A IR B 3

g7 THR (2005) % 56 #& % 3 A3 IF & R4 & B Fm A8 - Mg
R R EFAHGOR 7 —EFm A RegEE - 22 > [HR (2005) i3k
TG A B A o AT 3 F R A R B TR X 0 & 4 B 35 AR BA B $ A2 7

A B F 305 A BT AP R -

A

A B REARHASK THR (2005) ~(FAR IR ESR) (L EBFAR

U

REGER) R (BAEEEGRR) ARRERRAZL T A4 LARERERE
ERM R B E R P RRIE - R AR ERERAERAGERL &
TR RLEBRTRFBER TR R > 25 REH AL RHGRE > ERE
RE 2R BN BERF > ERARRLEFPRADYE - dsbTo o &
HERERAAZFTZRER A HRe Mm@ Gut L3 -

(2) ERHYRERAR

Aol HREREREFFHHAARRTE - FRHELERAZ -
WRAMHEAEF BN EH ARG 0 KETH LR E A

310 Michael A. Becker & Cecily Rose, Investigating the Value of Site Visits in Inter-State Arbitration and
Adjudication, 8(2) J. of Int’l Dispute Settlement 219, 230-231 (2016).
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BREAZ B BHENRAS D - B F3m G F 7 E8F UM BAFAF 5%
AN X > BAFEEF M B RAERRE ~ A EWER  RERTRTHL
AFERTEFRAGRSEmEHBRGRA  HEFITMETBIFLA -
o AR HEE ARBRTATEEHFTEFRIFERZIBE > o
KEMWMAMEBRREE R - HERRMRFEHEE AT BEHETF I T
KRR RN BE - FHERTATHFIENES  BRERBRZ > Tib
FERHFTES  REEBOAR AR ERABRF B EFHIRA
B R Bk -

PR e PR AR e b o AR B 0 AREE R H R T TE A 0 HAN R R
R~ REFRIE L RACAE AR FTReE—FHIERERAATAET

EEABEH - At TRARXRUERBRAAZLEN  THIEXRTHATH
METEFAPBEREHEEZIHTX - EERTBEANREHFAXTER » AR
HA AR AR RALCRERERAZWHATHEAZ > T

o

PAAR R R R AR TR B N F My BT AEAR ) PR 0 FEAR L O R 3B AT 89 T AE M K
$ °

(3) SR EBRERBEAE S &y 815

BN ERERAER A > AP REABRARGIEE BB THRER
BEZFERE  EFRABRRNDIRRAMT  HEESRAARBRERAA
o BEEENRTRIVE AP ROFHD FEBEEREFRAZ KT » X
TELE -

HFTX 0 E BRI BRT A ERERE /LT - BAFREAF HRA
HERBERBAZRA > AP RGEERTRELCR R BT IMPRRZFHER
BEDMEARERERALRNSH - BEPRE S RREREAAHR

311 Michael A. Becker & Cecily Rose, Investigating the Value of Site Visits in Inter-State Arbitration and
Adjudication, 8(2) J. of Int’l Dispute Settlement 219, 248-249 (2016).
312 BROOKS DALY ET AL., A GUIDE TO THE PCA ARBITRATION RULES 103 (2014).
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ERBEEZRR RAECARRAGA T RGEL TN ERERRHLBE
BALME FZERMP R ABLE S OB - Kb S REENE
P RBRAMEBRIEEFFT 2SN BRI R R > BEH B AP 3 B
SRR REA 2 A F o IR R R B AT A e KR

(4) A ] AR R RE&R B AT A

R (2012PCAMPHRMAI) FH34EF 2BAIMFTRBRAHEF T EAN R

-

710 EEFHEAEAT 12 (2012 PCA PR AN) B RERFAT R %] 1 2 48 B AR 56
EHBETRER " HESB % (state immunity ) 313 > 3B & & T REaH: L0 B AT
A MBBB AR T RS -

¥E2 (2012 PCA AP HIRA) #1455 2 ART > £ B R HERMFKRID
oo PREAREHEMPRENEEHEAESL "HEB L, Xk REMKEE
REL FpfEdodt ) ERAREBEREHFRBAZIUTER "BEB L, 97T
AESIY o WEAP R A AR A AP B T T AR R — B R AP B TR
EH TAREEERE TR HIT BRERRB EZER RE
BB F M A R LR R (2012 PCA A& AMAT) &AM K FH B LA &

H

R ® FAE ©

-

HER R ERET TEEB L ML BN R A B RERAAT

W TARS ) RAAPEREMRA - AR FERAFAETHIRBANBRERAZE TR
HBBBRBRRZ I MMASZREBAZEZEIHARZIEAE > —AXNEERAEH L
FHMEAFETEE - AWMPBRIET > S0 T REZEER ) A THREAZIIUIT, Mo
Ko BFRAELBEETRERE "TARBE AR ERPREHZFEMHREEH  £F
RIRAAPHREAF R BARBRRERBATES T BHEB L METEE T £ 20 (2021) (AR
Nk ) O WIR 0 R 699-717 0 MEM G HREFFH TERB L) ZEATEE DA van
Blankenstein, Enforcement of an Arbitral Award against a State: with Whom are You Dealing?, 6(2)
LEIDENJ. OF INT’L L. 357, 365-366.

314 Permanent Court of Arbitration Arbitration Rules 2012 art. 1(2). “Agreement by a State, State-
controlled entity, or intergovernmental organization to arbitrate under these Rules with a party that is not
a State, State-controlled entity, or intergovernmental organization constitutes a waiver of any right of
immunity from jurisdiction in respect of the proceedings relating to the dispute in question to which such
party might otherwise be entitled. A waiver of immunity relating to the execution of an arbitral award
must be explicitly expressed.”

315 BROOKS DALY ET AL., A GUIDE TO THE PCA ARBITRATION RULES 131-132 (2014).
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(2012 PCA MR ) Tr& 80 BATZ AR RS » B R 3% E1HF Bp 0 2384 3% -
R &EE LTSRN MGEFII ~ 2B RAT 0 RiE S TR F oA
Z % 316 .

=~ BEER
(=) FEAHEEEX

ICI B EXZA = (1) AR EREEFHZ3HNEE (contentious
proceedings ) ; AR (2) &t AE AR B %@ &E R (advisory opinion) 317 o X
PR TRREREFN ) TRABTFEREIAEMBIER » RAZEHNE R

R Z A R R3S

% (WHO £F) % 75 1% ¢ FEM4HRETEA L35> 2584
ik WHA & & 5B A58 R  BIAFBZF 3B AT IC) » AFRMEZ - 2

T2 (WHO E%) % T5 4R T IC) T8H# > FHFEGGHEIFRATE - 7
Bl %% 7T A5 LA THR (2005) ~ (FARy A48 EiR) ~ (R ERFA B REAER)
"RERA R (BREESER) QEBRERELT > AFREN (WHO £%)
BRI I R T ICT Fm B EH > MR RERE® IC) sFnREL R —
FoARERICIHZFH AR CEH - TRHBGFRER -

-

RIS RS THRHER "FHRBAER, 97X B3 1C) ##axs
BEREZGEMAMXEEMAEAESNER USRS EHEIT - A TR
TEICTHAN R | A "THICIF RSB HER | IBRFHBREEANG o4

316 Gary Born, 4 New Generation of International Arbitration, 61(4 Causation in the Law of State
Responsibility and the Problem of Overdetermination) DUKE Law J. 775, 799-800 (2012). %
T45A 2016 F2 (@B R E) ¥ BESNRRARFBATHRANS > A A3 ° Tu Anh,
Five years after PCA verdict: China still ignores South China Sea ruling, HANOI TIMES (Jul. 12, 2021),
https://hanoitimes.vn/five-years-after-the-ruling-of-pca-china-still-ignores-ruled-based-order-on-the-
scs-318005.html.

317 B, Hambro, The Jurisdiction of the International Court of Justice, 34 TRANSACTIONS OF THE GROTIUS
SOCIETY 127, 127 (1948).

318 International Court of Justice [ICJ], CONTENTIOUS JURISDICTION, https:/www.icj-
cij.org/en/contentious-jurisdiction (last visited Jan. 12, 2023).
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BRERA =T X ERERHSTZES T
1. & ICT R AL

& B R AR IC) FeAeskan el 7 X HR A R Bl & 7 0 AR Sub RSRan b
B Bt RAHRRFREFRIM XM - AR IC] HAFEH LR
M - b AR EANGFRRFE 0 IC] ZHAR A BHAT T AES E
FREFER B BRI A K E B o T2 BH4RF IC] B M 2 22 31 R H R M N 1 3UT
v

(1) ICIAHEMHAA M
A, BAEFREFAIMXZH
(A) RERFRFEALRZR

(BB ERML ) (Statute of the International Court of Justice > T #% (ICJ #
4)) FIMGEAX TEERFAFRZEBRBARE 3 BT NICT P
SR HEETRA TRE  FRARATREFR  WRAE =T F 5 A%

NS N Sb R RA] > M B RN B S A - BURE B R EARE 8

A f8 vk Ay 2320 o
(B)  HoBAFHLEM

"B A% # | (jurisdiction ratione personae ) XM T E B H|HN (ICIH L) #
35 % 0 Sk F 1 BAX T ERLEAROETFRI TR FGEE 2 AMA
"HERRE R LSRG RZ A RATHASZFEHNREIN > REEEZ
12 S 30 4ofT » SLIBMG AT S FRAZRRINAR-FE3bAr | 32 - metHFE 35
$5F 298 0 RIZEA 1946 FAEH (B 9RAMR D AFFRBEARAYEFRS
A ) (Resolution of 15 October 1946 ) » 3% ICT #3F (ICI &) & FRAISFB A

-

319 Statute of the International Court of Justice [ICJ] art. 34. “Only states may be parties in cases before
the Court.”

320 HANQIN XUE, JURISDICTION OF THE INTERNATIONAL COURT OF JUSTICE 133-134 (2017).

321 Statute of the International Court of Justice [ICJ] art. 35.
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RGN NEOREZRALRGERAL  UBEALEL IC) 248 A
AFEUHREE T ICT 232 o (ICIR#) 5 35 47T 4 ICT RAI L7 3%
ROETFRAOFREAEEN > ARFEIRAVEFR > ICIHBFENRITHROZ
FARE RN LB ARGl AR > 2B EHEAR TER -

REF ICI 2 BAFHEM (BEREE) & BHETAETEGE - F 93
%EI1ERE "HARECERA (ICTHRY) ZEREER B £ BAT
BABRMNE 193M8e BER* %A (ICIRY) 28 FH > MmN ICT N AIFRAT
B ARMEE2BAX TMERA T ERARL (ICIHRY) TFRE > BhXE
BRI ZEFREAEL AT Z 35 B 0 1946 £33 FREH S H
MERBMRAZROEFRIGH > REGEMMAEL (F 91 RAR) > &7
WERBEWAZRGTHOAMER  BBWAZRAEATAR (1) #%
(ICT R&) 2RE:(2) BXMEBRTERR (MEREFE) ¥ 4 5Aax
FH 5 (3) EAMAERES B - AR RARLHAH R M E > 12 H 1% IEH
SR & Bk A (ICIRA) & F B SRR L AR T A4

B (ICIR&) % 354H (MEREET) F O3 FEATH 7R TR
ICIHP AT =MARZZEHEARATER (1) BERTAER  (2) FBE
e eerlaex AR ReG %L Fhb (ICTHRY) sERE
MR (3) ##3F (ICT R4) TFH > REANRATHROIRERLE G2
HRICTHP LB A BHHE -

3228.C. Res. 99 1 (Oct. 15, 1946). % AR3EF 422 > ZR R FRT L T4 5 %9 | (particular
declaration) 2 "#%4% # 84 ; (general declaration) * ATH A B ZER THF A X —BARBBHEF
WML IC) ¥ HR > BHAARNZEAHTHEERKRRTRE A — I F 3 i SR
PRA oG H% IC) 288 - RIBAEESH > 2RRGA "HMEER > RA ERIREK (BE®
FRARA) F 364 % 2BXIME  ARRERUNZREH X EBAGRAEA BB - MR E
T %% 1 S.C. Res. 992 (Oct. 15, 1946).

323 U.N. Charter art. 93(1). “All Members of the United Nations are ipso facto parties to the Statute of
the International Court of Justice.”

324 U.N., ABoUT Us, https://www.un.org/en/about-us (last visited Jan. 14, 2023).

325 U.N. Charter art. 93(2). “A state which is not a Member of the United Nations may become a party to
the Statute of the International Court of Justice on conditions to be determined in each case by the General
Assembly upon the recommendation of the Security Council.”

326 G.A. Res. 91(I) (Dec. 11, 1946).

e (2013) (RRBERE) > =4k > A 1033-1034° =K -
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B. IC]Z & EHE Hrt

w(ICI R#A) B2 4 ICIEREHMABRRM FwmAER " mblE e

# | (compulsory jurisdiction) » 4Bl [ & Rk o §8% > R BRI L L

WA B F R B AR (Permanent Court of International Justice) 24 R R
o TAEAZ 1% 0 IR ICI BA £ % 58414  Aetk 1C) s A A 2eh B 1% 3) % 5% 47
St KA S BRZAAEGERTERREE IC] KR L2 @EH EERE > Z]
Ehz HWBEEREM IC] XEFRFPS . T AETHEWHT > &&
ICI & AEE 4] > # "= FE#H# | (optional jurisdiction) » Bp R Al £ (ICJ #.4))
TERZERA ICIBFEHEEMZ A o UTHH ICI HRBRFEHEHEZ
At B TEFRXFE b TRHBTEHEZZT 0 2N

(A) ZBFBEXEE

(ICIR#) % 364% 1 BAX "R EFLOELETFARIZ—E
% REE A FRAATHRARMBAPHEZ—FH 30 B TEFE#E
(jurisdiction ratione materiae) X3, & ° #42HR (IC] R&) 2 XERTHA >
ARTER"AERE, A IC) REFEHEEMHNERZ 2B AN %
MM RHNRE > @5 1954 FXBA G F Aoy (N XBERMA L am B4
&) F F P #4589 £ 4 ) (Treatment in Hungary of Aircraft and Crew of the United
States of America) ~ 1955 F 3 B Fu[TARIE ~ A M4y (@& %) (Antarctica) Fo
1958 X BAv sk BRI 6y 1954 F 9 A 4 B2+ FH %K) (Aerial Incident of 7
November 1954 ) %332 ¢

328 E. Hambro, The Jurisdiction of the International Court of Justice, 34 TRANSACTIONS OF THE GROTIUS
SOCIETY 127, 127-128 (1948).

329 E. Hambro, The Jurisdiction of the International Court of Justice, 34 TRANSACTIONS OF THE GROTIUS
SOCIETY 127, 127-128 (1948).

330 Statute of the International Court of Justice [ICJ] art. 36(1). “The jurisdiction of the Court comprises
all cases which the parties refer to it and all matters specially provided for in the Charter of the United
Nations or in treaties and conventions in force.”

331 Shabtai Rosenne, Capacity to Litigate in the International Court of Justice: Reflections on Yugoslavia
in the Court, 80(1) BRITISH YEARBOOK OF INT’L L. 217, 218 (2009).

332 International Court of Justice [ICJ], BASIS OF THE COURT’S JURISDICTION, https://www.icj-
cij.org/en/basis-of-jurisdiction (last visited Jan. 17, 2023).

95
doi:10.6342/NTU202301152



BAFEEREREH ICIRIZAFEHFEBUT A3 !

i. % F B R A A5 2k i 3R (special agreement) © £ F3m A% > FmEF
RAF4F &5 MH 0 25w d IC) Ak - b RZSTRRERERA
BTN EREANFELBARBELACLZERESY ICI #TEE

o

i, EERARE NG R TR E S ICT 154 530 MR 2 F38H

WEAENOREHZHAE > DR A G TR LE RN F5R

4 4 B 4o 3 S0k A E p e P KRR FR0F 0 B X ICT Mz o gbif

KA TEFRARE, 224 ETHEREARANAREHZEH
AR FeikrdRE -

iii.  EKor#ELEE (Forum Prorogatum) : BN ATE AL FRAZR EX
BA TR EXEE LG TFRAAGRTHARAEZE  mA GRS
Rz BB T - HT X FPEERAFEARERY > RERE
Bl ey ICT 3% 2 28y - A5 B3k R AR B 5 ICT B A X st > R &
PRI AR EEATAH EAR S B RS B EA R & S HA
A HRE e " RIFEEE o

(B)  3&#|%#4# (compulsory jurisdiction) Z4%F

IC ey M AHR R AN G FRZEEIN  TFdEFRIET IC) &4 F
FH - BREEAEARCZRERREHHERLT » g REBKFMITTICI
M IC) ARAFEARE B L AT/E d %% B X AR » sESL HHN S Fm B A TEM# -
HABRBEEHAEZNENLT  WREEBRRYE  TABE ICI BRIFZEZLE
AL -

-

WUTFZMBEEFRAERNESXHFAERA £ 8E (2013) (RRBEKE) Z/R > &
1036-1037 » = K, 5 Andrew Guzman, The Consent Problem in International Law, BERKELEY PROGRAM
IN LAW AND ECcONOMICS 1, 57-58.

334 E. Hambro, The Jurisdiction of the International Court of Justice, 34 TRANSACTIONS OF THE GROTIUS
SOCIETY 127, 132-133 (1948); Sienho Yee, Forum Prorogatum and the Advisory Proceedings of the
International Court, 95(2) THE AMERICAN J. OF INT’L L. 381, 381 (2001).

335 Ruth C. Lawson, The Problem of the Compulsory Jurisdiction of the World Court, 46(2) THE
AMERICAN J. OF INT’L L. 219, 221.
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Al EEZ MR ETIN (BBRRRRY) 36145 2BEE 558 £ 36
t%hE 284 " ARNEEFRFESEAMDEAR TIIWE -k
HNBRLRAARRBZEMAMR R KRRERIEEAHATRMEARRHME > &
BATHANMHZE a RO b BIREZIEMEAE o EMFTIHAE
ok BERARESEE d BERBABEEMETREZLEEALEE
B0, EkE 3EAELE TERIBRMINEEEAFTEGEAZ > RUBMEARFFE
Z B RRE ) R AGEE > R — 2B AR Y Ak BRATEA
"4E4E4% % , (optional clause) * TP R F4& T IC) BRH|EEH > §FRA LT
BATHARZ > BBEEFRT > AT A EAR AR S RS -

(2)  ICT ¥R h 84T

(BRERMRA) % SO HAX TERIBHABRHENETFRAALAEN £
KA 30 hkTHe o ICT ARk T8 ES BB A (stare decisis) > HAT A2 F)
REHAFEHZFAREFREM RS -

ARABBRE  ICIZF RS FREAM RN FERGEGH
A F B AR — 23 o 1CT FRMR#E (ICTRA) % 38455 178 d 3K THE R
A IC] St A R BAREZ SN > THARRE S PRAALFES SH
1B 2 RS » ol o % & B B SR 0L B Ik M B 35 A AT A Ak e S

M B iR ARARAE A AR A BT 0 E R ILC A4 E XA B BIEMEE - o578
+ ICT P By Z F ik N BAR 2 & B 69 S R An 3 4R340 » b > @EBIIRE R Al B
R4k TBUERBIURA ) AARTERICI A ARR R Le) T E A -

Ja“c?

ENHRBAT @ 0 ICT FIA B g FHR ATHITY - AR (BHERE

336 Statute of the International Court of Justice [ICJ] art. 36(2).

337 Statute of the International Court of Justice [ICJ] art. 36(3).

Pt BATA T3MEBE R T ICI bl B8 - ik (BRARRY) F36EE 4BRAT
MR EEZ FAIFTHAORAE K - B4 T 4+ ' International Court of Justice [ICJT],
DECLARATIONS RECOGNIZING THE JURISDICTION OF THE COURT AS COMPULSORY, https://Www.icj-
cij.org/en/declarations (Jan. 22, 2023).

339 Statute of the International Court of Justice [ICJ] art. 59.

340 Thomas Buergenthal, Lawmaking by The ICJ and Other International Courts, 103 INTERNATIONAL
Law As Law 403, 404 (2009).

Mg (2013) (RARBERXK) =k B 10550 =K °
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F) B AGE IEAAX "HERE—CARAEMENHIEFRAE » KHET

BERIRZARA] 32 mBMEE 2 BA "TBF — R RABATRERAAEAZR

B G N TR TR RGN Bl B0 1FE R R R AR

Wk 0 ABUTRA ) 38 - bk T4 Z@BFRHERBERM IC) FARK AR
B RIE G E IR o UHERHERAT R

BFEEEL > RR&HFRI - ICTH (ICTHRA) F 41145 1 BFRAE TE
Bk R A L (MAEBREE) F 94 45AF ICI 2 T8HA, B> MM
A EEHN 2001 - (Fr#sBAE) (LaGrandcase) ° f& (RAEBAK) HFloh ¥ - Ak

ZICI iz "EempaE | R EAH (MEAEREE) F 94 1452 @A » ICT AN
B &) fRFE o i 2 MR kAR ICT B T AR 2 T EERF ML | e F A
FamERFM RS - IC) HF LA BXEBEE > RAEH (BHEBREF) #
94 t5% | BRE 2 BXAFEA " /A (decisions) » M RIRH T H] 5
(judgement) * # ICJ = " ¥, SoEE &35 "EReFML 0 B B TR ML
HRE (BABREE) F o440 M & E /238 -

2. ®mICI#R#%HHER

e

GO ICT 23530 8 R A R 0 5 m BRE 4 S AAT T R ICT f %
MERLZEM  ZEHA= (1) ICI BREEHM A G A#FRICI BN
B Rz XM 2 R B (2) & [C) BB/ AR B o 1y
TSt EL = B E —3

342 U.N. Charter art. 94(1). “Each Member of the United Nations undertakes to comply with the decision
of the International Court of Justice in any case to which it is a party.”

33 U.N. Charter art. 94(2). “If any party to a case fails to perform the obligations incumbent upon it
under a judgment rendered by the Court, the other party may have recourse to the Security Council,
which may, if it deems necessary, make recommendations or decide upon measures to be taken to give
effect to the judgment.”

344 Statute of the International Court of Justice [ICJ] art. 41(1). “The Court shall have the power to
indicate, if it considers that circumstances so require, any provisional measures which ought to be taken
to preserve the respective rights of either party.”

345 LaGrand case, (Ger. v. U.S.), Judgement, 2001 L.C.J. Rep. 27 §99-109 (Jun. 27).

346 Sandrine De Herdt, A Reference to the ICJ for an Advisory Opinion over COVID-19 Pandemic, EJIL:
TALK! BLOG OF THE EUROPEAN J. OF INT’L L. (May. 20, 2020), https://www.ejiltalk.org/a-reference-to-
the-icj-for-an-advisory-opinion-over-covid-19-pandemic/.
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TR ICI AT A AT LR L B RS  FREMFT AITA
RREHRMZFHANERL - R4 1C) LBAFRARBEELEM RN AT ERR
BAEEEM  FMeaBBEBUEaE % ERISFE  TAMNEER ZM 6 F P
Bl 15347 -

(1) ICI/BE% %

A HEREREMK

(ICTM4) % 6514 % 1 B "Ik WMEAT A4 B A8 4o 4247 ) 42 &
MAEREZTHRMEMFRRKRBHAREETMF RS > FHEBHERL 3
BA(BEREE) F 9615 a AR " RE R RE G HMEMMEA A FARL
HRRERBAEL 0 RMADHRAA THAR A KN - REEEPIHRME > HN
HIAFSE N XAEFTAARAR » FREFFRR G2 FRBARERE R%H
ERA Y it Ta THIAXKE " HORZHEES ) A "THOREFIHME
RIFRAEFR ICI ABHERZEH > MEJNBE R AL EHHE - KRR
R BHEBRRNGEEGFHY TEMEAEMA RESH RBBHAGES
PIMAHERIEAT 5 T THRSLE N2 kPR, 3 HARMABRREGRME  H 47
w1 ICT A% - St RIBFE TR RHRA > U THEITEICIFRBZ DT LI EH

Iy RlIRFZ

347 INTERNATIONAL COURT OF JUSTICE, ADVISORY JURISDICTION, https://www.icj-cij.org/en/advisory-
jurisdiction (last visited Dec. 20, 2022).

348 1CJ Statute art. 65(1). “The Court may give an advisory opinion on any legal question at the request
of whatever body may be authorized by or in accordance with the Charter of the United Nations to make
such a request.”

349 U.N. Charter art. 96.

350 Raj Bavishi & Subhi Barakat, Procedural Issues related to the ICJs advisory jurisdiction, Legal
Response Initiative (2012), https://legalresponse.org/wp-content/uploads/2013/09/BP41E-Briefing-
Paper-The-ICJ-Advisory-Opinion-Procedure-11-June-2012.pdf.

SUHHNBMERR G ZES > EHA l%ﬁ%%mﬁﬁﬂ FRABMER  HAAKRL "B
ZAEBRTARRE N AR R AFRBREN 1996 F (—BAAEXAEGR P ERLRB
#4751 ) (Legality of the Use by a State of Nuclear Weapons in Armed Conflict) 3538 & R ¥ ICJ
FRE - IC] 324 > B EA 455k (principle of speciality) HAAZ BB R FERTH—
RO MR PR B EAE RN E R TR 2 86 H - b B &R EFIRES
BEALEMES  TARZAMEAERTAMAZRE BB THREARZILRE - THH
Legality of the Use by a State of Nuclear Weapons in Armed Conflict, Advisory Opinion, 1996 1.C.J. 66,
9 25 (Jul. 8); % 7T % : Anthony Aust, Advisory Opinions, 1 J. OF INT’L DISPUTE SETTLEMENT 123,
132-133 (2010).
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(A) BHHOIEReXRZHEemICIHFRZDER

o Lit o (AR ET) #9614 a KA W AR R F R G HIF351C) %
RFATRL > A IRELEAXEEMBAASLTRARS - MEHHEARE
RZEGgRE IC) FRZMEALRN > B ReRgE G LABEMAR &

BBMOBABERABNERAERFTICI G ICTHEELRZAT A
ITREM AR E AT LIE32 -

(B) @ WHO®ICI¥EKk%#HmER

B (HMABEE) # 9645 bR T4 BAOREFIMMEFEG KGRI - 4
HETHBE N EEMAGICIHFRERZAERL - X (WHOEE) # 7644
AX " AREARFEBEARGTZH T RRBAAKAH SR THORTZ
A AR EFFALENE > FRAKERBEABNIL 0 5 (HE
s R A a8 M € ) (Agreement between the United Nations and the World
Health Organization) % 104 % 3R @B ER R EHTH » ZFREFHER
# &£ K& (World Health Assembly > F # WHA) s & WHO #ii7% B &
( Executive Board) & WHA #%# 4% ICJ #2428 2353 - &b » % WHO 4t#H T
ESLE M 2 AP AE BB A B K44 » Br/F & WHA 2 WHA #&H# T Z #4T
ZRGHICIFRERFBAER -

KT @EBRBERAZLE, AF A WHO = " T4E4 B | (within the scope of
the activities of WHO ) » 45431 o EARBRILIBZMHF > IC] A B Z R haw
B2 EFT OB mZAKI L MAMACTRERAN  BEEEE B

(WHO £%) # | hAX " AaBML T EAE KRS THRAREZ AR

332 57 4.4 | Legal Consequences of the Separation of the Chagos Archipelago from Mauritius in 1965,
Request for Advisory Opinion, 2017 I.C.J 95 (Jun. 22); Legal Consequences for States of the Continued
Presence of South Africa in Namibia (South West Africa) notwithstanding Security Council Resolution
276, Request for Advisory Opinion, 1970 .C.J 1, 3-9 (Aug. 5).

333 WTO Constitution art. 76; Agreement between the United Nations and the World Health Organization
art. X, Jul. 10, 1948, 19 U.N.T.S 115.

354 Legality of the Use by a State of Nuclear Weapons in Armed Conflict, Advisory Opinion, 1996 1.C.J.
66, 9 19 (Jul. 8). & X 7T 4% : In order to delineate the field of activity or the area of competence of an
international organization, one must refer to the relevant rules of the organization and, in the first place,
to its constitution.

100
doi:10.6342/NTU202301152



B mE 2MERIES AER | 27 5 WHO ZB#E£ES - £+ » (WHO &
F) B2t akh T AEEBHA T ERAEKRN 0 g RA TIREE SR
T~ W R BRIEERZHER v RABHERBE A AEE TS | AR5 L%
iTHS B WHO B S0 E 350 o b sb U » WHO & W Bh3p $14% e ~ REARAR
FARAZ R > LHREREHAEZRERLE TS - Kb TRABFPRERER
THR (2005) s (WHO £E) 248 Mi# %6 Mk sk R IRk HAT BB BA 570
WHO % & WHO A& A ARBTEERBRERABRZR  @HERETAH
e T8 E e E R > FHEAET (WHO EF) 242 BH > u#ad 1
2 BARHE - XM THRAEREEAER K (WHO £F) 248 B4 ML
AR KRB WA RA S R &S WHO Z T/E4E -

an T EBRERALE 4B WHO X T/E 5B > &% WHO &84 B A
GG BPREAFH R EHEK > 1 WHA K4 WHA 242 WHO ik & &
IC] &3 K -

B. #HARFMAER " EEMA

B (ICIRA) % 654 % 1 Bl (BEREFE) % 96 574 > 157 ICI 3%
KB H RN TEEMAE - ICITH 1996 F (—REXREHETERAEREZ OGS
9
ERPIEE TkamaE, 22488 TOUREAEE  REAHMARKEZPA
BAE ESMRATAWERRFREE 3 BERRAENAR RS A BE M A
REFBEN > FAREREZM AL TAEMAR ) HE Mg IC] LA EEH

anl

%M ) (Legality of the Use by a State of Nuclear Weapons in Armed Conflict )

110
g;§’.

-

355 WTO Constitution art. 1. “The objective of the World Health Organization (hereinafter called the
Organization) shall be the attainment by all peoples of the highest possible level of health.”; WTO
Constitution art. 2.

356 WTO Constitution art. 2 (a)(g)(v). #& X % %l4= F : (a) to act as the directing and coordinating
authority on international health work; (g) to stimulate and advance work to eradicate epidemic, endemic
and other diseases; (v) generally to take all necessary action to attain the objective of the

Organization.

357 Legality of the Use by a State of Nuclear Weapons in Armed Conflict, Advisory Opinion, 1996 1.C.J.
66, 9 15 (Jul. 8). & X 7T %% : The Court must therefore first satisfy itself that the advisory opinion
requested does indeed relate to a “legal question” within the meaning of its Statute and the United Nations
Charter. The Court has already had occasion to indicate that questions "framed in terms of law and raising
problems of international law... are by their very nature susceptible of a reply based on law... [and]
appear... to be questions of a legal character".

101
doi:10.6342/NTU202301152



358 o

(2)  ICT=#kE#

B (ICTHRA) % 65455 1 LA » 4435 R X8 A3 2 AR
ICI T7% | BABAER -T2 B IC] CHRAH LA FLEMBLRF
WA ATRER R AR AT HE R NS SRR -

EFH L IC] BATE & RTRKEMEMIELE LBH T LA - LB
FEHlT o ICT ——RAAFHMELAN 1996 Foy (—BEARKER &A%
R 5 8945k ) (Legality of the Use by a State of Nuclear Weapons in Armed
Conflict) * 3% % A& & WHO #:F k4% WHA % 46.40 Sihihd ICT i - 4130 1

"D REAREZARBRL  AENBIFRAREABGRITEABKRLATFTER
(WHO £&) fnHEWBEM S ? | (Inview of the health and environmental effects,

would the use of nuclear weapons by a State in war or other armed conflict be a breach

of its obligations under international law including the WHO Constitution? ) 3¢° o ICJ
R AHRILFIAS TAERAR > RGN ARIEIN WHO 2 " T/E8E | M
HAGF THFRERAK ) 24 EMICIREEHEH - AKERICIRAR
H WHO i e Bl m LR R > R A B A RBP@BE 49/75 238 > @ IC]

358 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996 1.C.J. 95, 913 (Jul. 8). &
SUFT %% The fact that this question also has political aspects, as, in the nature of things, is the case
with so many questions which arise in international life, does not suffice to deprive it of its character as
a "legal question" and to "deprive the Court of a competence expressly conferred on it by its Statute". 7
w4+ © Sandrine De Herdt, 4 Reference to the ICJ for an Advisory Opinion over COVID-19 Pandemic,
EJIL: TALK! BLOG OF THE EUROPEAN J. OF INT’L L. (May. 20, 2020), https://www.ejiltalk.org/a-
reference-to-the-icj-for-an-advisory-opinion-over-covid-19-pandemic/.

359 1CJ Statute art. 65(1).

360 World Health Organization [WHO), Forty-Sixth World Health Assembly, at 42-43, WTO Doc.
WHA46/1993/REC/1 (May 14, 1993). 3 5B X T 4% :

1. DECIDES, in accordance with Article 96(2) of the Charter of the United Nations, Article 76 of the
Constitution of the World Health Organization and Article X of the Agreement between the United
Nations and the World Health Organization approved by the General Assembly of the United Nations on
15 November 1947 in its resolution 124(11), to request the International Court of Justice to give an
advisory opinion on the following question: In view of the health and environmental effects, would the
use of nuclear weapons by a State in war or other armed conflict be a breach of its obligations under
international law including the WHO Constitution?

2. REQUESTS the Director-General to transmit this resolution to the International Court of Justice,
accompanied by all documents likely to throw light upon the question, in accordance with article 65 of
the Statute of the Court.
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RAFABULAE > LHBA (DR S BITRE MEA K B 69675 H) (Legality
of the Threat or Use of Nuclear Weapons ) * N %44 " AT L T4 R 5 &
DHERBARE FHEATAHBRMKEAALHF ? , (Is the threat or use of nuclear
weapons in any circumstance permitted under international law? ) 3¢ < & A HA B X
FREZEMALE " THFEE ) BB ICIHE BEHRF R EIRAK
EHLEREABNER - kT4 [CIE——RAMBEZHNETAZELA "F K
ERAEKS > RLERATEM - MAHERAEATEMZE > ICT R F BAT
EREMEMEFIELEAEZNER -

-

ER IC] AATEATE R ZH 7 @B A TROEE > EhFan (UK
RETRE RERABRBZNEEMN) ZBER - ZBAERL T IC] A TdanNH
kBB R AR ERER "HOBARE SBRREE A T AR E
WAk > X ICT ABAR EZ 2 3% FHBZATRAAARE  BARS
M AB T Xz —  WhE T AAZRYES | (compelling reasons) 4h » ICJ
FRAI ERFIEBERFBHER? - Kb s ICT &V AR EH MIEBF L
WER ZHBEEES ICI REBNER > BAMAL TRERAE > £ 10
FEERAEBERTEME  WARRARFIRSBEICIELZ TR -

/\
M

3

(=) HFARFTEATEXHES

1. ™ IC) ‘AT

(1) 1=

361 G.A. Res. 49/75, at 15-16 (Dec. 15, 1994). 5 R X 7T 44

Welcoming resolution 46/40 of 14 May 1993 of the Assembly of the World Health Organization, in which
the organization requested the International Court of Justice to give an advisory opinion on whether the
use of nuclear weapons by a State in war or other armed conflict would be a breach of its obligations
under international law, including the Constitution of the World Health Organization,

Decides, pursuant to Article 96, paragraph 1, of the Charter of the United Nations, to request the
International Court of Justice urgently to render its advisory opinion on the following question: “Is the
threat or use of nuclear weapons in any circumstance permitted under international law?”.

362 I egality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996 1.C.J. 95, 14 (Jul. 8). 3}
58 X 7T 4% : "The Court's Opinion is given not to the States, but to the organ which is entitled to
request it; the reply of the Court, itself an 'organ of the United Nations', represents its participation in the
activities of the Organization, and, in principle, should not be refused.
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RAREmMAENMBLER > ERERARERELFRBEFRAZEHEES -
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l“/

ik 25 W RFEMEER R FFEEE ICT RAFFR A
RZ BEARSE R IR R A B R AR R 3w e R AT K o 1R B ERAF IR Y
EEMAREAERARASHI 0 B —RER LB ER TR RGN FRE
MERFHEERHIAMAAEL TR BMEHEES - HF 0 tbRABLZH LY
drmy o BB AR E®RAL S T REEE, FRABRRS S aBER
ARGFRLEIFRARE AR AERFRAMFmeIEE - LRt FERFLRMAMH
EEFRESSRRREREMKMAL > SHEBRENS > ARKMMEAE
% R o A B IC) AT R A KRR K48 M F3Rma 7 X2 —

o

B. EREFHEE TR A BA AR 6 BOK

PRFIRIN > ICT 3 A 0k B 054545 T8 8 eI ER B IE > MR E FRAES > B
BB HE N A (BAREE) F 0428l BEARBEM/XZ -

Zurm IC) RAeeFRatEAhaERBERALEN TR  TEEIE | KA

BREFRMMEEE S A EEADBHRGT K « BRERILTFRE
EER Y 2 EE SRS FIET P PRS- RIS

R ftrma st TRENKRERERERAZFEN > HAETFLWHK

363 =T 4o @ Milton Terris, Toward a New, "Independent-Cooperative Model" of International Health,
14(3) J. OF PUBLIC HEALTH POLICY 265, 270-272 (1993). % T % : World Health Organization
[WHO], the World Bank, Analysis of Pandemic Preparedness and Response (PPR) architecture,
financing needs, gaps and mechanisms,
https://thedocs.worldbank.org/en/doc/5760109¢c4db174{f90a8dfa7d025644a-
0290032022/0riginal/G20-Gaps-in-PPR-Financing-Mechanisms-WHO-and-WB-pdf.pdf (2022).
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EFMMEL R FRIEEMETICI Al "TEFARNE, @A ICIREF
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QHMEH T RITRBTRLEE - A F TS ERM R B TRRBEREE

B EHEE REER, 2L AFHREALATREATREE
B IC) 28 - BT > ZAFMBANEFRAMOEERZFRAMZ
BBR N RGeS BRPRA F R e MW F ARG IC] A B

b o BPASAEAR ICT 3% Fw B A P e o

REBZHBRFEERAA/L T LB TARERGAAMMAE - £ (WHO &
F) B ISHHEICT 44 "TERERERARETAIIL ) X T &EEBWHE RE
ARGBRAZF  IRTEEM > HRBA L RILAER I - LH > F8RA
TEFRMOEEZHBRAARMGEL ) L IC) RIFEERZEE > BB RE
FEF (WHO £F) # 75 &> Wi B &R K WHA SR FmayaTiRT >
B ICIRAEBREREALAE (WHO EE) # 6315 - % 6415 F 65 hidso &5

ZREN o

3% s A THR (2005) ~ (FRPARSEAE Tk ak) ~ (K FoFA B AREARIR)
"RERA, R (BREEKK) ATMEAER > Mm@ IC) RATRUAHER
BREZT  AIAES "THEHRMR ) " RABEREE , _FETHA
Z o FAWT 0 L EREENE > REUBMARSERE RS EAH LA TIEE

(=)

364 Rules of Court (1978) art. 73, 74, 75. ICT (GEFRIRRI) % T34 E % 7544 TERoHR2 | #9480
M HVE B%F1IAA " EEHFRBEY  FFR—HFAEMFEREZES M
#35 SHES B 6 89 £ @35 K | (A written request for the indication of provisional measures may be
made by a party at any time during the course of the proceedings in the case in connection with which
the request is made. ) ©
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WBEWAA (WHO %) % 21 540 22 1528 > B b 45 XfE R 4t WHA
Z R AR B B BRI ARG AR 0 AT A WHA @82 48 B Rk
FRAE R SR AME T RAZRERA (WHO £F) il Fmw > Emi
EREERE G F o RS o BT Mo sk A AR A 2 THR (2005) 3%
AMEZ AT ABARF (WHO EF) £ 214505 25X GXX&KEBH
VA AR T4k o

B. mAi#BG

© IC] RAFnH L BB LSRG LR - AEFRA T & > BFA LA
"EBEA A TRHBEA cTABRER ) AMMT ICI X ERA - BEvn
REAZBERAURIEFEZEHEL S AEERETROMTATA THBEA
RIARABER ~ FanlphdBEEdm  HMABREAECERES - 3L

365 World Health Organization [WHO] Constitution art. 21(a), 22. “Art. 21(a): The Health Assembly shall
have authority to adopt regulations concerning sanitary and quarantine requirements and other
procedures designed to prevent the international spread of disease”; “Art. 22: Regulations adopted
pursuant to Article 21 shall come into force for all Members after due notice has been given of their
adoption by the Health Assembly except for such Members as may notify the Director-General of
rejection or reservations within the period stated in the notice.”

366 peter Tzeng, Taking China to the International Court of Justice over COVID-19, EJIL: TALK! BLOG
OF THE EUROPEAN J. OF INT’L L. (Apr. 2, 2020), https://www.ejiltalk.org/taking-china-to-the-
international-court-of-justice-over-covid-19/.

106
doi:10.6342/NTU202301152



Sh 0 E ICT HHHAFEHFERAE > XBAOBTERATLRARZM B LM
BIET - MR @ 0 FHFEANICIR 2 BRERBF T RREF R HLICT &3t
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B ICT R E A& H > FMEHNERERBREGBEEM S HELEN B
BERECHEBERBENRRENEHEAT AR/ B RARAB R T F0 -
WMAFR AR AENAZEETRELFRHERERAAZ T HARE
RV RRERANKAARE - RELREERRBAEMBEEER FREZ - Lo
BAEREE BRI RER S EUS AT FRTRAFEEF R
HIrde o TERRFE e ARBEE BIRRE  REHEREIL SR - BE S

Mo ICT Y BIBRE R A o

A

C. RHBITHRZESR

AT o SFREFRARBFETPITHARNE > 7 (BHEREE) % 94
%E 2 BRARKLERERARBEERAEBITRGHE i FaRES AT H
HRZID G AR B AR SRR DA R B X PUT o ARHERA detb kA 0 ICT K
FlzPiThind s BRI RE T ®alg 30

Mz FnEFRAAS T AEML, BTHRANE  AEBABEAR
BATH > PR RZESATH > RESMEARZHMUARLTLTE—F1F
HEHZEIATYH > URERZRFRIMIT  PEF > HRLESHEBEHRRTY > IR

367 Gbenga Oduntan, Access to justice in international courts for indigent states, persons and peoples,
58 INDIANJ. OF INT’L L. 265,270 (2019). A42 & B KE M ICJ A2 A S ks Lt e 4% & 1989
FAe A BAME R IC IRk (54 B #5145 F2 4 B ) (Financial Regulations and Rules of the
United Nations) 2% 3z " Bl Bk % A% 2 3% 2 123635 4 | (Trust Fund to Assist States in the
Settlement of Disputes through the International Court of Justice ) * 2K 3k 4 S 5A BRI B LM & >
RISV REBRZHEA A2 R T FRER A ICT RAEFRIIEEHINSBAEM A A
% ¥ %% : UN. Secretary-General, Secretary-General s Trust Fund to Assist States in the Settlement of
Disputes through the International Court of Justice, § 1,2, UN. Doc. A/67/494 (Oct. 4, 2012).

38 ICJ #u 3t 7T 4 : International Court of Justice [ICJ], LiST OF ALL CASES, https://www.icj-

cij.org/en/list-of-all-cases (last visited Feb. 14, 2023).
369 Keith Suter, The Successes and Limitations of International Law and the International Court of
Justice, 20(4) MEDICINE, CONFLICT AND SURVIVAL 344, 351 (2004).
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B %Z NHAERERALE > B4 IC] #ATRRRERBERRM KT »

EZREAMMABERIEE  BEN TR ERSRERFREIT S BRE SR
EMRTIEEFTROTAME  MEEEFHTHER -

D. mmiRESEFEN

Ao AT > B AAARE AR L E N LM EREAERE S %Y
HRAR . A MABRRL R E R 0 IC) F B/ LE FREHE (expert evidence)
UM EHFEIEL MEZEARIFPICIN T AERAUT =4

E

() FAFREFREIRZ I FnE FR PR R PN ¥
NEBRTFANFTARR T AR EERNES LA BOEFR—F > 0k
IRAEHREMAERGBRELR - AEFRATFEE CRRAA) & 63
5 1 AR R R BB B3 il kAR o

\

(1) #%MeAERHEE KR (ICIRLY) & 50 5Fa CERMAA) F 6745 > ERF
FHERAEALERETT UMMEHFTEZIES  BERAHEAENER

370 Attila Tanzi, Problems of Enforcement of Decisions of the International Court of Justice and the Law
of the United Nations, 6(4) EUROPEAN J. OF INT’L L. 539, 572 (1995).

31 G.A. Res. 74/262 (Apr. 28, 2022). sbRENEAE AR FRAG A E AL > BERARGEAN

10 Bl TA4F B N B HIEX €3 0 ST AR ATIE AR BRFEEFRAR I — M MNT

EERBZAAHNRE - BEAREHALEABRARARF TEEFRELTHA T AM > RIERF

THRE > RILRBATREA B ERROER - HFER&HR - 5T 4%  Pablo Arrocha
Olabuenaga, G.A. Res. 76/262 on a Standing Mandate for a General Assembly debate when a Veto is
Cast in the Security Council (U.N.), 62(2) INT’L LEGAL MATERIALS 284, 284- 288 (2023).

372 ANNA RIDDELL & BRENDAN PLANT, EVIDENCE BEFORE THE INTERNATIONAL COURT OF JUSTICE 339-

340 (2009).

33 ICJ Statute art. 63(1). “The parties may call any witnesses or experts appearing on the list
communicated to the Court pursuant to Article 57 of these Rules. If at any time during the hearing a party
wishes to call a witness or expert whose name was not included in that list, it shall so inform the Court
and the other party, and shall supply the information required by Article 57. The witness or expert may
be called either if the other party makes no objection or if the Court is satisfied that his evidence seems

likely to prove relevant.”

374 1CJ Statute art. 50. “The Court may, at any time, entrust any individual, body, bureau, commission, or
other organization that it may select, with the task of carrying out an enquiry or giving an expert opinion.”;

108
doi:10.6342/NTU202301152



BRI RIER  ERANBAEBATRRE c2EH L ICI 2 THERIETHE
FEB Ak E) ~ AR o

mn%%ﬁir%2$%J@mmmmm/WMmmwm)ﬁﬁ%&%%%%
HBERICIEREF "ATFT 48 "TBLEARE  HESHTHREIS
%3 T AT RERERERFEEN > g FRMIIRER
— R HEROGTLE R EEAFRERARAR N YA 2L F
FHERAEGNZEFZHLITZHE ARt FRAHURNZEANARE L%
RAFEMERKILE - MNELEROERANTRBEBMEFBEOINE
FUAERBEERCE > TFRARKSTATOARERG  ZHEN
R ERYC

HRESYHREEMEBRLBEAMOFRER IC] IHRFHEME > K
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BEERERBR L DERE L ERMEMET el 3L FE83E
B ek o BEAEE R4 X% THR (2005) ~ (FEFAIEIB E4EK) (L EFA
BAr#gA)-T2£EZRA, X (AEAEER) AERERRALE » TTHE

Rules of Court (1978) art. 67. “If the Court considers it necessary to arrange for an enquiry or an expert
opinion, it shall, after hearing the parties, issue an order to this effect, defining the subject of the enquiry
or expert opinion, stating the number and mode of appointment of the persons to hold the enquiry or of
the experts, and laying down the procedure to be followed. Where appropriate, the Court shall require
persons appointed to carry out an enquiry, or to give an expert opinion, to make a solemn declaration.”
375 ANNA RIDDELL & BRENDAN PLANT, EVIDENCE BEFORE THE INTERNATIONAL COURT OF JUSTICE 333-
334 (2009). 4t# IC) sb—HEKFXERK > AREDMERZIAAREHAETRBENT X > &
ARHERBEREANVE  BHREZERHERIELINR > AL AT RBEROERM
JERE 0 RAF Rk G BOK IR OE L MRFE L) B 0 ARk 0 AR LRIFER (1%
LHZEFZ TR RTHHEEFTRALT XRTRRAREFARTEEEREANGL
RILTETA RN~ FERANERK - AHRETRBNARERBEEEZEMOEHEA
B BURTREE AR R R TR BIME > REDBRFITRZE > 0 E FREIE
ERAEICT FREA®MAF ~ N ~ F A - MR T 44  Bruno Simma, The International Court
of Justice and Scientific Expertise, 106 AMERICAN SOCIETY OF INT’L L. 230, 232 (2012); fT® & °

376 Bruno Simma, The International Court of Justice and Scientific Expertise, 106 AMERICAN SOCIETY
OF INT’L L. 230, 231.
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B. BF WHOMEEGBA KRG - XHGREXRN#HEE

W E RMBHERZE IC] e9/E s 85 M 7T 4  International Court of Justice [ICJ], ADVISORY
PROCEEDINGS, https://www.icj-cij.org/en/advisory-proceedings/introduction/desc (last visited Feb. 19,
2023).
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378 CONSTANZE SCHULTE, INTERNATIONAL COURTS AND TRIBUNALS SERIES- COMPLIANCE WITH
DECISIONS OF THE INTERNATIONAL COURT OF JUSTICE 15-16 (2005).
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(—) HAFRGBMEHLEETRE
1. WHO ZE# ' 1537 IHR (2005) #v ¥ #3112 215 4

REBERBE > WHOEABRBRAMEZE »  ERTETE - REBERBRES

&> R BIKA HUEAEER o L THR (2005) 2 T FARy ~ 48 A dE ]k
F BRI  FARKTE  EERBREZEDHRHHENFHRSRTE
HA ) Fom AR R o B R RMF R EER  UBRESEEBFEAB HR
(2005) % 56 # 5 IZAEAT SR 15 A B 69 3% o sL3L R A4S & THR (2005) ¥
o AR AR BR AR AEAE A 09 BEm o FRE COVID-19 #9384 > F S B Zf §
# B4 E3 2] IHR (2005) M I69F L @ LR H A RIAF E B E0 > E
EHEm—fr TEMER &4 ) (pandemic treaty ) > SAHAAE B 8 b1 AR AR S b
R Z A8 B ] AR38T o

2021 A2 » WHO #k#9 & & R, > A2 2 # THR (2005) 18 & 5 E352 > JF
AL T BUR R38R A% ) (Intergovernmental Negotiating Body » F 4% INB) 33
BT TR EAERHRAREERZ AN W EXELBREXE ; (WHO
convention, agreement or other international instrument on pandemic prevention,

preparedness and response * F 4% WHO CA+) 383 » 3 F] 8F B P47 847

380 =T 4 © Myungsei Sohn, Dasol Ro, Dae Hyup Koh, Sookhyun Lee, So Yoon Kim, The problems of
International Health Regulations (IHR) in the process of responding to COVID-19 and improvement
measures to improve its effectiveness, 3(2) J. OF GLOBAL HEALTH ScI. 1, 1-7 (2021); Katherine F.
Ginsbach, John T. Monahan, Katie Gottschalk, Beyond COVID-19: Reimagining the Role of
International Health Regulations in The Global Health Law Landscape, HEALTH AFFAIRS (Nov. 1, 2021),
https://www.healthaffairs.org/do/10.1377/forefront.20211027.605372/.

381 Global Leaders Unite in Urgent Call for International Pandemic Treaty, WORLD HEALTH
ORGANIZATION [WHO], https://www.who.int/news/item/30-03-2021-global-leaders-unite-in-urgent-
call-for-international-pandemic-treaty; Ronald Labonté, Mary Wiktorowicz, Corinne Packer, Arne
Ruckert, Kumanan Wilson, Sam Halabi, A Pandemic Treaty, Revised International Health Regulations,
or Both?, 17 GLOBALIZATION AND HEALTH, 1-4 (2021).

¥22022 41 A » WHO #47% B & (Executive Board > F# "WHO $i%& € ;) # 150 B &3hia @
# THR (2005) # 47 Eeykk > 3 & "THR (2005) # 37/ 4 ; (Working Group on
Amendments to the International Health Regulations (2005) * fi# WGIHR) X %= - 48 B R3RT %
# : World Health Organization [WHO], Executive Board-150" Session-Resolutions and Decisions-
EB150(3):Strengthening the International Health Regulations (2005): a process for their revision through
potential amendmentl, 12-14, WHO Doc. EB150/2022/REC/1 (2022).

332021 40 % 74 B WHA BRI T ho skt 8 8% by 860 JE 3 R84 F4 )4, (Working
Group on Strengthemng WHO Preparedness and Response to Health Emergencies > T # WGPR ) > A
%4t WHO B J& COVID-19 /& 1 2 e 71 © % WGPR ik 30 INB 4F & 33 30458 3T 1% 3% by 6 48
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B B ATH THR (2005) 420 oA SR 0 A M T s & B R SR
Bzl EAFRBER T L A BE RS E EN MR R
"R ETRRZE N AL TARA R, TR wBEREEER T AT
% B & , (Implementation Committee) 2 " i# /& £ B & , (Compliance
Committee ) * A E MR I MEZ T XA B REE®™ o T@a®ER, 7K
o Bl X F WHA BEBREFH > tmxxFRXamey " 4%k 4 (Special

M e RECBE B E XA - 488 AR A4 - World Health Organization [WHO],
Seventy-Fourth World Health Assembly-Resolutions and Decisions-WHA 74.7: Strengthening WHO
preparedness for and response to health emergencies, 20-33, WHO Doc. WHA74/2021/REC/1 (2021);
World Health Organization [WHO], The World Together: Establishment of an intergovernmental
negotiating body to strengthen pandemic prevention, preparedness and response, WHO Doc. SSA2(5)
(2021).

384 World Health Organization [WHO], Article-by-Article Compilation of Proposed Amendments to the
International Health Regulations (2005) submitted in accordance with decision WHA75(9) (2022) art.
53A, 53 bis-quater, https://apps.who.int/gb/wgihr/pdf files/wgihrl/WGIHR Compilation-en.pdf.
B3RS 3AT R B & 2 #3145 XA © The State Parties shall establish an Implementation Committee,
comprising of all States Parties meeting annually, that shall be responsible for:

(a) Considering information submitted to it by WHO and States Parties relating to their respective
obligations under these Regulations, including under Article 54 and through the IHR monitoring and
Evaluation framework;

(b) Monitoring, advising on, and/or facilitating provision of technical assistance, logistical support and
mobilization of financial resources for matters relating to implementation of the regulations with a view
to assisting States Parties to comply with obligations under these Regulations, with regards to

(1) development and maintenance of IHR core capacities;

(2) cooperation with WHO and State Parties in responding to outbreaks or events.

(c) Promote international cooperation and assistance to address concerns raised by WHO and States
Parties regarding implementation of, and compliance with, obligations under these Regulations in
accordance with Article 44;

(d) Submit an annual report to each Health Assembly

MW ZRILERE B €23 5 E B M XA 1. The State Parties shall establish a Compliance
Committee that shall be responsible for:

(a) Considering information submitted to it by WHO and States Parties relating to compliance with
obligations under these Regulations;

(b) Monitoring, advising on, and/or facilitating assistance on matters relating to compliance with a view
to assisting States Parties to comply with obligations under these Regulations;

(c) Promoting compliance by addressing concerns raised by States Parties regarding implementation of,
and compliance with, obligations under these Regulations; and

(d) Submitting an annual report to each Health Assembly describing:

(i) The work of the Compliance Committee during the reporting period;

(i1) The concerns regarding non-compliance during the reporting period; and (iii) Any conclusions and
recommendations of the Committee.

2. The Compliance Committee shall be authorized to:

(a) Request further information on matters under its consideration;

(b) Undertake, with the consent of any State Party concerned, information gathering in the territory of
that State Party;

(c) Consider any relevant information submitted to it;

(d) Seek the services of experts and advisers, including representatives of NGOs or members of the
public, as appropriate; and

(e) Make recommendations to a State Party concerned and/or WHO regarding how the State Party may
improve compliance and any recommended technical assistance and financial support.
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Committee ) #HBHZ35 » B FAER EFH4 " 4R F4EB) | sr8aVRA -
4t ¥ THR (2005) 5 56 &2 538 A A M H B2 & T 445 R A a4 > (238 o

S 4 B AL 386 o

E% WHO CA+ER T LB " i@ R4 ) 2R8> wF 13
HERGH T I A RERIESE R %) B K345 0 B WHO SE R A1 B € 8178
S0 FEAREE A T B TR TR RBAE /1387 o 5 20 Fw 22 #5BA SR L T R a4k | (the
Governing Body) > s1& &7 £ E 4k > 1F A X T BB MG > URREGHHT

385 World Health Organization [WHO], Article-by-Article Compilation of Proposed Amendments to the
International Health Regulations (2005) submitted in accordance with decision WHA75(9) (2022) art.
54 bis, https://apps.who.int/gb/wgihr/pdf files/wgihrl/WGIHR _Compilation-en.pdf. #f 5 X % :

1. The Health Assembly shall be responsible to oversee and promote the effective implementation of
these Regulations. For that purpose, Parties shall meet every two years, in a dedicated segment during
the regular annual session of the Health Assembly. (...)

3. A Special Committee on the IHR is hereby established, as an expert committee. The Special Committee
shall have (...) members, appointed in a manner to ensure equitable regional representation and gender
balance. The Special Committee shall assist the Health Assembly in discharging the functions set out in
this Article and report to the Assembly.

4. The Special Committee shall meet at least (once a year/ twice a year/ every two years/...).

386 World Health Organization [WHO], Article-by-Article Compilation of Proposed Amendments to the
International Health Regulations (2005) submitted in accordance with decision WHA75(9) (2022) art.
56, https://apps.who.int/gb/wgihr/pdf files/wgihrl/WGIHR Compilation-en.pdf. Bf # 5 3% #2 35 4% X
S BEOER T B AK SR THR (2005) % 56 455 1 AER S AREATAE > EFREMNHE 6 R
EHRQHE AF

6. WHO must communicate all complaints by Member States regarding additional measures that have
not been notified by any of them or recommended by the Organization;

7. Member States that apply the measures referred to in the preceding paragraph must inform WHO in a
timely manner of the scientific justification for their establishment and maintenance and WHO must
disseminate this information;

8. The World Health Assembly must have the opportunity to study the reports of the Review Committee
on the relevance and duration of the measures and other data referred to in (a) and (b) included in this
paragraph 6 and make recommendations regarding the relevance and continuity of the additional health
measures.

387 World Health Organization [WHO], Zero draft of the WHO CA+ for the consideration of the
Intergovernmental Negotiating Body at its fourth meeting art. 13, WTO Doc. A/INB/4/3 (2023). 3 414
X #“l. Each Party shall undertake regular and systematic capacity assessments in order to identify
capacity gaps and develop and implement comprehensive, inclusive, multisectoral national plans and
strategies for pandemic prevention, preparedness and response, based on relevant tools developed by
WHO.

2. Each Party shall periodically assess the functioning, readiness and gaps of its preparedness and
multisectoral response, logistics and supply chain management, through appropriate simulation or

Each Party shall take the necessary steps to safeguard, protect, invest in and sustain a skilled, tabletop
exercises, that include risk and vulnerability mapping. Such exercises may consist of after- action reviews
of actual public health emergencies that can support identifying gaps, share lessons learned and improve
national pandemic prevention, preparedness and response.

3. The Parties will convene multi-country or regional tabletop exercises every two years, with technical
support from the WHO Secretariat, with an aim to identify gaps in multi-country response capacity.

4. Each Party shall provide annual (or biennial) reporting, building on existing relevant reporting where
possible, on its pandemic prevention, preparedness, response and health systems recovery capacities.

(...)
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BB BIE © 5 36 45 B T Ao AR IR B 0 PSR T BT H
WHO CA+Z A FE sl 45 A& F 3 0 B E A BB R Bl » IFRFIEZ Ao F
BARRZ o B HTAEPEMETE LS @ ER - 5 F3% R ERAIMN FEMAA
# 0 HRAEHE EH R E [C) AP > ™R IR 7 & & 4520 W € Sy fifh 23 -

FAER BREGBERARY "#TLE8e, 0 THBREAEG, UAHAR
H R RAEIY KR WHO B F M ey BB MR & » ASUFF3RR " Hk @
RTEREARK  BAGHOTERERRRETA > ERAZE W 0 EEA
BB BB IRR 1 Ae B K B AR BRI RBE ZRIE I o ARk R
SHREN T TEFA ) ERREAGIEME Y TFEL ) FRARERS
HEE o AnE Reh— B Al TS EMRS] o B WHO CA+E L 5 361510 =215 8 &£
TR AT X ARAF o RARRTARBEREFRRT IC] P REE
TR R AR B L8 & o M B R AR R (BB EAR L
FESLI B ABE) RAXRA  ZRBICBAEHRLOER  UEF LR
R ARz @ik T FATR BB MA o T FRO B TR FEBE B A

388 World Health Organization [WHO], Zero draft of the WHO CA+ for the consideration of the
Intergovernmental Negotiating Body at its fourth meeting art. 20, 22, WTO Doc. A/INB/4/3 (2023). %
22 #53R 5-1%& X % “1. The Governing Body, at its first meeting, shall consider and approve cooperative
procedures and institutional mechanisms to promote compliance with the provisions of the WHO CA+
and also address cases of non-compliance.

2. These measures, procedures and mechanisms shall include monitoring provisions and accountability
measures to systematically address the achievement and gaps of capacities for prevention, preparedness,
response and recovery of health systems, and the impact of pandemics, by means that include submission
of periodic reports, reviews, remedies and actions, and to offer advice or assistance, where appropriate.
These measures shall be separate from, and without prejudice to, the dispute settlement procedures and
mechanisms under the WHO CA+.”

389 World Health Organization [WHO], Zero draft of the WHO CA+ for the consideration of the
Intergovernmental Negotiating Body at its fourth meeting art. 36, WTO Doc. A/INB/4/3 (2023). “1. In
the event of a dispute between two or more Parties concerning the interpretation or application of the
WHO CA+, the Parties concerned shall seek through diplomatic channels a settlement of the dispute
through negotiation or any other peaceful means of their own choice, including good offices, mediation
or conciliation. Failure to reach agreement by good offices, mediation or conciliation shall not absolve
Parties to the dispute from the responsibility of continuing to seek to resolve it.

2. When ratifying, accepting, approving, formally confirming or acceding to the WHO CA+, or at any
time thereafter, a Party may declare in writing to the Depositary that, for a dispute not resolved in
accordance with paragraph 1 of this Article, it accepts, as compulsory ipso facto and without special
agreement, in relation to any Party accepting the same obligation: (i) submission of the dispute to the
International Court of Justice; and/or (ii) ad hoc arbitration in accordance with procedures to be adopted
by consensus by the Governing Body.

3. The provisions of this Article shall apply with respect to any protocol as between the Parties to the
protocol, unless otherwise provided therein.”

122
doi:10.6342/NTU202301152



BP it A e FATEBEE > BRERRIMTARNRSELEWR A > A
HEATA| IR R ARRE  TE AR R R RE R A FHIFRBET] -

2.0 ASUER ARG RE Fom AR KA R T E T

RISAEF AT BN  AXRARE AN FRLAHRFES "%t WHO
N2 Fa e 0 BRPFaamst WHO & B Bl k%48 M 538584 4
BH o FT2 AN ERAEBEREE RS SN AR FTHE R GEA A
M EEFE A2 o ABEN ICT = EHf PCAIPRALE - 2 WHO a5 H B 509 %
AR R ERER R EBIEG N - FEREERT  HENHFFLERE
FB ) FIET o sboh 0 RR BT RIEEL 0 FAIRGH B EIemie B R
RSB EHERMN > B WHO N F3mm k2343t 0 R ARMEME - A Fe
WRAHZ  BHRTFmMRAERSIHALNRER » THBE L FmT et

390

AR ETRRXET WHO H8 6 Fsm gkl Almey 7 X > 2 RT3#
T AEAT ARG R A 0 B MRFI T L DEEBUT R ZE E AR
FBREFRFTEANR  AXRAS TR FmMARBBAER  BFAHZ
JEFE THR (2005) 3 WHO CA+LAu b PCA 2% IC] 2 58 4]F M E » Bp Bl 4k
GBI RE A R 0 S A B RS AP B R ICT T A BAT R R A

ZRE -

BAXTHERRHA " B Fommrhd ) & TH&R - AE%BEEE
A BB N B eHEIEER LS9 WHO 2 5F » LH WHO CA+%AEHE#MS
B BN F RS TS 0 RRRASH - 8 WHO £ A R a1

0 BAF WHO M $3% i a8k 23431 AXR AR Y 5 @&k 535 4 A %% (World Trade
Organization Dispute Settlement Understanding * F# WTODSU) T & %% # % - WTO DSU F]
B — B NRIL A G oy F AR M A 0 B WTO € B 45 ¥ 3% XA F WTODSU B » R4E k4838
HiEFHZFE & AFRAEFFu AP R R IC) B8 7 &1 X B o o db REH BN F3% 8
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427 THR (2005) 9153742 WHO CA+8gH T A4 847 F » il KX ATt i
EFBEUB A AEH N A BB TN - AR P HEZA » hof] &
PIAREEE | BrRAaTe MR LAEE -

BRBEEBLEE—BAIFREHELELZ » £ COVID-19 AR S B E1%
RMERRNATHER  RRACARREBEMITREEAHERERRETL
o Bk THEE - 2R COVID-19 BHEEHELH » ASABETRE

O TproMEak ) ERBERETEIEFER > whBHE 5 4% E (The General Agreement on
Trade in Services * i #% GATS ) Fv B [£4% & i € (Internatlonal investment agreements * ff #%
[As) %43 AR - £RIET L THRIMER FEEBEMMEAR AT HEEENR
BHR RSB I AR RN ER \E ﬂ—’rﬁ S RABHER NG R F 3 AR R A I o
BN TR OMERR ) 948 8L A 7T 4%  Joshua Paine & Elizabeth Sheargold, A Climate Change
Carve-Out for Investment Treaties, 26 J. of Int’l Economic L. 285, 285, 291 (2023).
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395 China delayed releasing coronavirus info, frustrating WHO, THE ASSOCIATED PRESS (Jun. 2, 2020),

https://apnews.com/article/united-nations-health-ap-top-news-virus-outbreak-public-health-

3c061794970661042b18d5acaaed9fae.

396 Pneumonia of unknown cause — China, WORLD HEALTH ORGANIZATION [WHO] (Jan. 5, 2020),

https://www.who.int/emergencies/disease-outbreak-news/item/2020-DON229.

397 David P. Steensma, Robert A. Kyle, Dr Li Wenliang: Wuhan “Whistleblower” and Early COVID-19

Victim, 97(7) Stamp Vignette on Medical Science 1409, 1409 (2022); BBC News ¥ X (12/28/2020)
(REH TR EBRE—ASE > WG B ) hitps://www.bbe.com/zhongwen/trad/chinese-news-

55433966.

3% Timeline of WHO's Response to COVID-19, WORLD HEALTH ORGANIZATION [WHO],

https://www.paho.org/en/news/2-7-2020-timeline-whos-response-covid-19.

399 WHO Says New China Coronavirus Could Spread, Warns Hospitals Worldwide, REUTERS (Jan. 14,

2020), https://www.reuters.com/article/us-china-health-pneumonia-who-idUSKBN1ZD16J.

400 Timeline of WHO's Response to COVID-19, WORLD HEALTH ORGANIZATION [WHO],

https://www.paho.org/en/news/2-7-2020-timeline-whos-response-covid-19.
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401 World Health Organization (WHO) Western Pacific (@WHOWPRO), Twitter (Jan. 21, 2020, 12:35
PM), https://twitter.com/WHOWPRO/status/1219478541865144320.

402 Mission summary: WHO Field Visit to Wuhan, China 20-21 January 2020, WORLD HEALTH
ORGANIZATION [WHO], https://www.who.int/china/news/detail/22-01-2020-field-visit-wuhan-china-
jan-2020.

403 China delayed releasing coronavirus info, frustrating WHO, THE ASSOCIATED PRESS (Jun. 2, 2020),
https://apnews.com/article/united-nations-health-ap-top-news-virus-outbreak-public-health-
3c061794970661042b18d5aeaaed9fae.

404 Coronavirus: the first three months as it happened, NATURE (Apr. 22, 2020),
https://www.nature.com/articles/d41586-020-00154-w.

405 4p B (08/22/2022) 0 ([ RETFEH7] COVID-19 R¥F3e : 2K &M > BmFTHER? )
https://www.twreporter.org/a/2019-ncov-epidemic.

406 Coronavirus: the first three months as it happened, NATURE (Apr. 22, 2020),
https://www.nature.com/articles/d41586-020-00154-w.

407 Statement on the first meeting of the International Health Regulations (2005) Emergency Committee
regarding the outbreak of novel coronavirus (2019-nCoV), WORLD HEALTH ORGANIZATION [WHO] (Jan.
23, 2020), https://www.who.int/news/item/23-01-2020-statement-on-the-meeting-of-the-international-
health-regulations-(2005)-emergency-committee-regarding-the-outbreak-of-novel-coronavirus-(2019-
ncov).
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408 Statement on the second meeting of the International Health Regulations (2005) Emergency
Committee regarding the outbreak of novel coronavirus (2019-nCoV), WORLD HEALTH ORGANIZATION
[WHO] (Jan. 30, 2020), https://www.who.int/news/item/30-01-2020-statement-on-the-second-meeting-
of-the-international-health-regulations-(2005)-emergency-committee-regarding-the-outbreak-of-novel-
coronavirus-(2019-ncov).

409 WHO Director-General's remarks at the media briefing on 2019-nCoV on 11 February 2020, WORLD
HEALTH ORGANIZATION [WHO] (Feb. 11, 2020), https://www.who.int/director-
general/speeches/detail/who-director-general-s-remarks-at-the-media-briefing-on-2019-ncov-on-11-
february-2020.

419 World Health Organization [WHO], Report of the WHO-China Joint Mission on Coronavirus Disease
2019 (COVID-19), https://www.who.int/docs/default-source/coronaviruse/who-china-joint-mission-on-
covid-19-final-report.pdf (2020).

4l =a7 24 © World Health Organization [WHO], Critical preparedness, readiness and response actions
for COVID-19, https://apps.who.int/iris’handle/10665/331422 (2020); World Health Organization
[WHO], UNICEF, IFRC, Key Messages and Actions for COVID-19 Prevention and Control in Schools,
https://www.who.int/docs/default-source/coronaviruse/key-messages-and-actions-for-covid-19-
prevention-and-control-in-schools-march-2020.pdf?sfvrsn=baf81d52 4 (2020).

412 WHO Director-General's opening remarks at the media briefing on COVID-19 - 11 March 2020,
WORLD HEALTH ORGANIZATION [WHO], https://www.who.int/director-general/speeches/detail/who-
director-general-s-opening-remarks-at-the-media-briefing-on-covid-19---11-march-2020 (2020).

413 SERDAR YURTSEVER, COVID-19 AND A WORLD IN CHAOS, 1-2 (Mehmet Nesip Ogiin & Serdar
Yurtsever ed.) (2022).
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45 Statement on the second meeting of the International Health Regulations (2005) Emergency
Committee regarding the outbreak of novel coronavirus (2019-nCoV), WORLD HEALTH ORGANIZATION
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Here’s what can work, The Washington Post (Apr. 23, 2020),
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45 World Health Organization [WHO], Timeline of WHO'’s Response to COVID-19,
https://www.paho.org/en/news/2-7-2020-timeline-whos-response-covid-19 (last visited Mar. 27, 2023).
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426 In Depth: How Early Signs of a SARS-Like Virus Were Spotted, Spread, and Throttled, CAIXIN
GLOBAL (Feb. 29, 2020), https://www.caixinglobal.com/2020-02-29/in-depth-how-early-signs-of-a-
sars-like-virus-were-spotted-spread-and-throttled-101521745.html.

27 China delayed releasing coronavirus info, frustrating WHO, THE ASSOCIATED PRESS (Jun. 2, 2020),
https://apnews.com/article/united-nations-health-ap-top-news-virus-outbreak-public-health-
3c061794970661042b18d5aeaaed9fae.

428 China delayed releasing coronavirus info, frustrating WHO, THE ASSOCIATED PRESS (Jun. 2, 2020),
https://apnews.com/article/united-nations-health-ap-top-news-virus-outbreak-public-health-
3c061794970661042b18d5acaaed9fae.

429 China delayed releasing coronavirus info, frustrating WHO, THE ASSOCIATED PRESS (Jun. 2, 2020),
https://apnews.com/article/united-nations-health-ap-top-news-virus-outbreak-public-health-
3c061794970661042b18d5aeaaed9fae.

430 New Virus Discovered by Chinese Scientists Investigating Pneumonia Outbreak, THE WALL STREET
JOURNAL (Jan. 8, 2020), https://www.wsj.com/articles/new-virus-discovered-by-chinese-scientists-
investigating-pneumonia-outbreak-11578485668; China delayed releasing coronavirus info, frustrating
WHO, THE ASSOCIATED PRESS (Jun. 2, 2020), https://apnews.com/article/united-nations-health-ap-top-
news-virus-outbreak-public-health-3c061794970661042b18d5aeaaed9fae.
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1 China delayed releasing coronavirus info, frustrating WHO, THE ASSOCIATED PRESS (Jun. 2, 2020),
https://apnews.com/article/united-nations-health-ap-top-news-virus-outbreak-public-health-
3c061794970661042b18d5acaaed9fae.

42 China delayed releasing coronavirus info, frustrating WHO, THE ASSOCIATED PRESS (Jun. 2, 2020),
https://apnews.com/article/united-nations-health-ap-top-news-virus-outbreak-public-health-
3c061794970661042b18d5aeaaed9fae.

433 BEdward Gu & Lantian Li, Crippled community governance and suppressed scientific/professional
communities: a critical assessment of failed early warning for the COVID-19 outbreak in China, 5 J. OF
CHINESE GOVERNANCE 160, 165-166 (2020).

434 Emily Judd, Al Arabiya English, China, WHO ‘totally responsible’ for coronavirus pandemic: US-
China expert, ALARABIYA NEWS (Apr. 21, 2020),
https://english.alarabiya.net/features/2020/04/21/China-WHO-totally-responsible-for-coronavirus-
pandemic-US-China-expert.

3 H 4 (01/20/2020) > (H AT KR R KA RIRNE | SRR AARAREHBARRE)
http://www.xinhuanet.com/politics/2020-01/20/c_1125487200.htm °
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436 Statement on the first meeting of the International Health Regulations (2005) Emergency Committee
regarding the outbreak of novel coronavirus (2019-nCoV), WORLD HEALTH ORGANIZATION [WHO] (Jan.
23, 2020), https://www.who.int/news/item/23-01-2020-statement-on-the-meeting-of-the-international-
health-regulations-(2005)-emergency-committee-regarding-the-outbreak-of-novel-coronavirus-(2019-
ncov).

7 China delayed releasing coronavirus info, frustrating WHO, THE ASSOCIATED PRESS (Jun. 2, 2020),
https://apnews.com/article/united-nations-health-ap-top-news-virus-outbreak-public-health-
3c061794970661042b18d5aeaaed9fae.

438 China Refuses to Give WHO Raw Data on Early Covid-19 Cases, THE WALL STREET JOURNAL (Feb.
12, 2020), https://www.wsj.com/articles/china-refuses-to-give-who-raw-data-on-early-covid-19-cases-
11613150580.

49 Qun Li et al., Early Transmission Dynamics in Wuhan, China, of Novel Coronavirus—Infected
Pneumonia, 382(13) THE NEW ENGLAND J. OF MED. 1199, 1206 (2020).

40 China didn t warn public of likely pandemic for 6 key days, THE ASSOCIATED PRESS (Apr. 15, 2020),
https://apnews.com/article/virus-outbreak-health-ap-top-news-international-news-china-clamps-down-
68a9¢1b91dedffc166acd6012d82c219.

441 China didn 't warn public of likely pandemic for 6 key days, THE ASSOCIATED PRESS (Apr. 15, 2020),
https://apnews.com/article/virus-outbreak-health-ap-top-news-international-news-china-clamps-down-
68a9¢1b91dedffc166acd6012d82c219.

42 BEdward Gu & Lantian Li, Crippled community governance and suppressed scientific/professional
communities: a critical assessment of failed early warning for the COVID-19 outbreak in China, 5 J. OF
CHINESE GOVERNANCE 160, 168-169 (2020).
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443 Bdward Gu & Lantian Li, Crippled community governance and suppressed scientific/professional
communities: a critical assessment of failed early warning for the COVID-19 outbreak in China, 5 J. OF
CHINESE GOVERNANCE 160, 168-169 (2020).

444 World Health Organization [WHO], WHO Coronavirus Disease (COVID-19) Dashboard-China,
https://covid19.who.int/region/wpro/country/cn (last visit Mar. 24, 2023).

445 China's Wuhan raises coronavirus death toll by 50% citing early lapses, THE JAKARTA POST (Apr. 17,
2020), https://www.thejakartapost.com/news/2020/04/17/chinas-wuhan-raises-coronavirus-death-toll-
by-50-citing-early-lapses.html.

48 China Still Not Sharing Coronavirus Information, Experts Say, VOA (Feb. 13, 2020),
https://www.voanews.com/a/science-health coronavirus-outbreak china-still-not-sharing-coronavirus-

information-experts-say/6184238.html.

¥ U.S. Intelligence Officials Accuse China of Underreporting Coronavirus Cases and Death Toll,
Report Says, NEWSWEEK (Apr. 1, 2020), https://www.newsweek.com/us-intelligenceofficials-say-china-
underreported-coronavirus-cases-deaths-report-1495566; US intelligence: China hid scale of outbreak,
DW NEews (Apr. 2, 2020), https://www.dw.com/en/coronavirus-china-hid-scale-of-outbreak-us-
intelligence-report/a-52988929.
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448 Huaiyu Tian et al., An investigation of transmission control measures during the first 50 days of the
COVID-19 epidemic in China, 368 SCIENCE 638, 639 (2020).

449 Emily Judd, Al Arabiya English, China, WHO ‘totally responsible’ for coronavirus pandemic: US-
China expert, ALARABIYA NEWS (Apr. 21, 2020),
https://english.alarabiya.net/features/2020/04/21/China-WHO-totally-responsible-for-coronavirus-
pandemic-US-China-expert.

450 Shengjie Lai et al., Effect of non-pharmaceutical interventions for containing the COVID-19
outbreak in China, 585 NATURE 410, 414 (2020).

451 Shengjie Lai et al., Effect of non-pharmaceutical interventions for containing the COVID-19
outbreak in China, 585 NATURE 410, 414 (2020).
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453 Matthew Henderson et al., Coronavirus Compensation? Assessing China’s Potential Culpability and
Avenues  of  Legal  Response, = HENRY  JACKSON  SOCIETY  (Apr. 5, 2020),
https://henryjacksonsociety.org/publications/coronaviruscompensation/.
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