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Abstract

The advantages of the dual-class share structure are that it protects the founder’s
right to make decisions about the company’s operations while satisfying his need to raise
capital. However, the dual-class share structure increases the agency costs between the
controlling shareholder who holds the voting rights and the other shareholders leading to
the risk of undermining corporate governance. The interplay between the dual-class share
structure and corporate governance has been well discussed in comparative law. Recently,
several major international financial markets such as Hong Kong, Singapore, Shanghai
and London have been liberalizing their dual-class share structure listings, and these
markets have coincidentally adopted mandatory regulatory measures to mitigate the
potential negative effects of this structure. The sunset clause is one of the most hotly
debated regulatory measures in both academic and practical terms due to its diverse

design and popularity among institutional investors in the US.

In recent years, the Taiwanese government has been promoting innovation in the
domestic market by fostering companies that provide high-tech innovative products and
services, and these companies are also the largest potential users of the dual-class share
structure. However, after the amendment to the Companies Act in 2018, Taiwan still
prohibits public companies from issuing plural voting shares to create a dual-class share
structure, which separates Taiwan from other Asian jurisdictions such as Hong Kong and
Singapore that allow companies to adopt dual-class share structure when going public.
Should Taiwan’s legislators and policy makers provide the option for listed companies to
adopt dual-class share structure? Is the introduction of dual-class share structure suitable
for Taiwan’s capital market? As the introduction of a new legal scheme still needs to take
local factors into consideration, this article attempts to discuss these issues in terms of
different factors such as market, policies and corporate legal system, and attempts to
propose a regulatory model and legal design for the introduction of dual-class share

structure into Taiwan.

Keywords: dual-class share structure, sunset clause, plural voting rights, principle of

equality of shares, corporate governance
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R E 5640 Bk R R R0

M AT R M o @72 (Delaware General Corporate Law ) M%7 (7 & /A4 % e
TR LR WHF ISUE (a) 7T e @ g dey o' a8 i d § ARkt
FEE HFF22 U AR A2 ST E R R T R 2 Bk

PR RZ FRAUD & F &6 F2 502 TREHERES JFPDRREhE PR R

" NYSE Listed Company Manual §313 Voting Rights (B) Non-Voting Common Stock:

The Exchange’s voting rights policy permits the listing of the voting common stock of a
company which also has outstanding a non-voting common stock as well as the listing of non-
voting common stock. However, certain safeguards must be provided to holders of a listed non-
voting common stock:

(1) Any class of non-voting common stock that is listed on the Exchange must meet all original
listing standards. The rights of the holders of the non-voting common stock should, except for
voting rights, be substantially the same as those of the holders of the company's voting common
stock.

(2) Although the holders of shares of listed non-voting common stock are not entitled to vote
generally on matters submitted for shareholder action, holders of any listed non-voting common
stock must receive all communications, including proxy material, sent generally to the holders
of the voting securities of the listed company.

> Id. “The restriction against the issuance of super voting stock is primarily intended to apply to the
issuance of a new class of stock, and companies with existing dual class capital structures would generally
be permitted to issue additional shares of the existing super voting stock without conflict with this Policy.”
6 NASDAQ Listing Rule 5640 Voting Rights:

Voting rights of existing Shareholders of publicly traded common stock registered under
Section 12 of the Act cannot be disparately reduced or restricted through any corporate action
or issuance. Examples of such corporate action or issuance include, but are not limited to, the
adoption of time-phased voting plans, the adoption of capped voting rights plans, the issuance
of super-voting stock, or the issuance of stock with voting rights less than the per share voting
rights of the existing common stock through an exchange offer.
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AR Y F P AR Ao R R e 3%4R (class) &k 7Y (series) k& 7 kg AR 0
ZEFREIL CHELIIVNERBA 2T A PHF AT EHT | TR
10208 (a) ¥ 440" AT EA L TP 2P R A

B A g o X e P AT S IR E ] BT LR T

" DEL. CODE ANN. tit. 8, § 151(a):

Every corporation may issue 1 or more classes of stock or 1 or more series of stock within any
class thereof, any or all of which classes may be of stock with par value or stock without par
value and which classes or series may have such voting powers, full or limited, or no voting
powers, and such designations, preferences and relative, participating, optional or other special
rights, and qualifications, limitations or restrictions thereof, as shall be stated and expressed in
the certificate of incorporation or of any amendment thereto, or in the resolution or resolutions
providing for the issue of such stock adopted by the board of directors pursuant to authority
expressly vested in it by the provisions of its certificate of incorporation. Any of the voting
powers, designations, preferences, rights and qualifications, limitations or restrictions of any
such class or series of stock may be made dependent upon facts ascertainable outside the
certificate of incorporation or of any amendment thereto, or outside the resolution or resolutions
providing for the issue of such stock adopted by the board of directors pursuant to authority
expressly vested in it by its certificate of incorporation, provided that the manner in which such
facts shall operate upon the voting powers, designations, preferences, rights and qualifications,
limitations or restrictions of such class or series of stock is clearly and expressly set forth in the
certificate of incorporation or in the resolution or resolutions providing for the issue of such
stock adopted by the board of directors. The term "facts," as used in this subsection, includes,
but is not limited to, the occurrence of any event, including a determination or action by any
person or body, including the corporation.

8 Id. § 102(a):

The certificate of incorporation shall set forth: (4) If the corporation is to be authorized to issue
only 1 class of stock, the total number of shares of stock which the corporation shall have
authority to issue and the par value of each of such shares, or a statement that all such shares
are to be without par value. If the corporation is to be authorized to issue more than 1 class of
stock, the certificate of incorporation shall set forth the total number of shares of all classes of
stock which the corporation shall have authority to issue and the number of shares of each class
and shall specify each class the shares of which are to be without par value and each class the
shares of which are to have par value and the par value of the shares of each such class. The
certificate of incorporation shall also set forth a statement of the designations and the powers,
preferences and rights, and the qualifications, limitations or restrictions thereof, which are
permitted by § 151 of this title in respect of any class or classes of stock or any series of any
class of stock of the corporation and the fixing of which by the certificate of incorporation is
desired, and an express grant of such authority as it may then be desired to grant to the board
of directors to fix by resolution or resolutions any thereof that may be desired but which shall
not be fixed by the certificate of incorporation.
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" David J. Berger & Laurie Simon Hodrick, Are Dual-Class Companies Harmful to Stockholders? A
Preliminary Review of the Evidence, HARV. L. SCH. F. ON CORP. GOVERNANCE (Apr. 15, 2018),
https://corpgov.law.harvard.edu/2018/04/15/are-dual-class-companies-harmful-to-stockholders-a-preli
minary-review-of-the-evidence/.
8 Google Inc., Registration Statement (Amend. No. 9 to Form S-1) 1 (Aug. 18, 2004) (“While this structure
is unusual for technology companies, similar structures are common in the media business and has had a
profound importance there. The New York Times Company, The Washington Post Company and Dow Jones,
the publisher of The Wall Street Journal, all have similar dual class ownership structures.”)
81 Berger & Hodrick, supra note 79 (“Since 2010, there have been an increasing number of technology
companies going public with dual-class (or multi-class) share structures.”).
82 gnp [ (2018) (ATAIM & B AR S P L RBRE ) (BXEH 7)) 37 %
248 > F 40-
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8 Jay R. Ritter, Initial Public Offerings: Updated Statistics (Dec. 23, 2021), https://site.warrington.ufl.
edu/ritter/files/IPO-Statistics.pdf (tbl. 23: Dual Class IPOs, by Tech and Non-tech, 1980-2021). /i & 7
HoRitter PFHE RN e BEFEFH LS E AL HIPOA A FERFEEHER - HEF L
HPENAE - SPAFRFTEHEALREIT - RE R LEPEFE A AT
M2 A% CRSP (X § g ¢ ) t# gL (CRSP # 4 & AMEX » NYSE - NASDAQ !
B g L) o (“ADRs, unit offers, closed-end funds, REITs, natural resource limited partnerships, small best
efforts offers, banks and S&Ls, and stocks not listed on CRSP [the Center for Research in Security Prices]
(CRSP includes AMEX, NYSE, and NASDAQ stocks) were not included.”).
8 - L83 2 Hdpg A e
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87 See Michael C. Jensen & William H. Meckling, Theory of the Firm: Managerial Behavior, Agency Costs
and Ownership Structure, 3(4) J FIN. ECON. 305 (1976).
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100 Valentin Dimitrov & Prem C. Jain, Recapitalization of One Class of Common Stock into Dual-Class:

Growth and Long-Run Stock Returns, 12(2) J. CORP. FIN. 342, 342-66 (2006).

101 Paul A. Gompers et al., Extreme governance: An Analysis of Dual-Class Firms in the United States, 23
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105 Martijn Cremers et al., The Life-Cycle of Dual Class Firms 27 (Eur. Corp. Governance Inst., Finance
Working Paper No. 550, 2018); Hyunseob Kim & Roni Michaely, Sticking Around Too Long? Dynamics of
the Benefits of Dual Class Structures 19 (Eur. Corp. Governance Inst., Finance Working Paper No. 590,
2019).
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