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FeApE
What is “Health” ?

When we agree with the health system as an important public interest, and to justify
national restrictions on the basis of people's basic rights, then we must consider the
content of "health", in particular, what is its public nature, scope, extent and how to
position it, we even have to give further consideration to the basic health perspective. In
other words, we are faced with the controversy: "Whose" health? We may also ask, what
is the extent to which we protect the health? Apart from preventing negative violations,

should the State get involved in actively promoting health?

When the Grand Justice as the guardian of the Constitution engages in the task of
constitutional review, he/she often faces the conflict of two basic principles, one being
the protection of public interest and another one being the protection of fundamental
rights. In this context, it is worth scrutinizingshow Grand Justices handle the specific
principles involved in the confliét, how: they weigh. (public) health benefits against
fundamental rights of the individuél, and what specific normative content they give
health benefits. ' :

However, while dealing with issues of jé’éal principles, we inevitably touch upon
questions of values. Ideas, views and griguﬁjiénts of the .community and the judge's own
values all affect the decision. In-addition, today'é legal discussion often forgets that law
actually is an integral part of humanities and social sciences. Throughout Taiwan, legal
training, judicial practice, and the education of rule of law perceive and describe law
more and more as an entity separate from social reality. But the basic element of law is
the "language" we daily have to use. Thereby it becomes obvious that the meaning of
language depends upon implementing notions of value into common notions, whilst the
formation of social values may either be based on the role of power or direct it

conversely.

Therefore, this thesis applies language analysis in order to scrutinize the
characteristics that are hidden beneath the "health" interest in the Grand Justices
interpretation of the R.O.C Constitution. It engages in an analysis on the value level and
the power level in order to re-interpret apparent interests from different perspectives,

hoping to achieve an intensive and useful reflection of relevant norm content.

Keywords: Grand Justice Interpretation, Foucault, Language Analysis, Semiotics, New

Rhetoric, Discourse Field, Axiology of Law, Governmentality, Bio-Power, Bio-Politics
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263) ¢ A TE4E R bwwf$$$r %wﬁl& AT P L E kS

DORTE A R E AT 5 R eniEk S FEAE T e R FIR A E
£ SRR 5FT i*ﬁﬂ%%ﬁﬁiﬁoafiiaﬂﬂiP A
BFLORFIFE S FEIITAREN I PR TR P RRFIEESERE
2o P eni & a3 A4 Wk > FHFRFIFEFERZESTIEFTALE S H2Z
Mg o peeF i o FIRM R EE TS - A gRpT o

I Y %ﬁ:}imfﬁﬁ

e TRFEM G, Y RS BERRANERORLERE A ARFRN
ZEEPE L AP ERBAFL 2 RFENEFL 285 A TH G
R %, ¢ > Perelman ¥ Olbrechts-Tyteca 5233 H 2L 2 e P42 A8 > @ g & &
T AF ) (essence) & T ¢ & | (manifestations) B enE & 24 & o (Ibid.: 293)
A TAzHEL haw? REZPE > FIAEMEA PP PRI 2 >- Rkep
P P BB hELHNEFTRRAER DR A A2 40 TR L 5%

% | (argument from authority ) ~ ' fE. %5 &2 PUHF 2 HI (techniques of severance and
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restraint) £ #F BT 0 0L 40 H BLR 2 s K o

b T 2R A P - ﬁ"’j g M o5 it H SRS 0 A5
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"H#E &k &M %, (the double hierarchy argument) » 2% @& Kvi ® ~F L1
HETRFHM R 2 TR G AR RREY A TEEE R
PR AT T L B AR - (Ibid:339) @ Az EdHwme ol A g

e
B hd |2 2 G L AFISM Pk £ 490209
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BIFSER 2P AR LR EFOFIEM G doa (TR AL ozt
AT LT Al PR HWEF 2 F M GHE o - 4
# it Landowski (1989: 38) #fi 3k » £ 2L6ied B4R E R > 7 S EHEHIN
BoRIEHT IR L - RP L &0 BERRPHEIF RZT T a2

&5 AR B2 o

ik

$~ 229 tiiwmiE (The Relations Establishing the Structure of Reality )

LR D F BB R b E R
%i%* AT TR B Tk
§%%W§”$ﬁﬁﬁéﬁ%ﬁik

R 0 pEHE R : #%FFIJ Etaar | .’F_' #s Perelman ¥ Olbrechts-Tyteca

- BiEEFRE G * (Establishment Through the Particular case )

Perelman £ Olbrechts-Tyteca (Ibid.: 350) 355 # A& & ik 5 2 T35 d § 61
(example) K& L HfFPImE 2 2 FRRN G R L2 F5 - B
AibiER s - SEBEREFAZTHNE I L B TR BALARR V- 56
S AR P SRR At B I FTERZLpME » ¥ -3 aplid
- G2 AL G TR R T L 30 B A2 B e (Tbid.351)
BRELMR T SO FATEIRIENTIL TR ARES ERADLIRE

BRFEHEIRLAEZVIT ARG
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ZorH G gt REFAEGEY 2

i—ﬁ_‘gjujgﬁ’l‘;é_o '\rﬁ B # %f}ljl?tﬂfa-m-rv}g I r",.,‘bbétll%\ff' s K w#fﬂ-;—lﬁml% ]El

BRAERAK YT LR ORI A L O - R E»tqr P g i@
HY XL % LiF o 4o Perelman ¥ Olbrechts-Tyteca (Ibid.: 353) #rit : 7. P& i3

b} BB LRGBS ARBEE Y 0TRAY TR B RRE G o
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TSR E LIRS ATB=CiD it ATB b ¢ 45 xy&F 0 & C
D? ¥ BT Hpx Ly

“,% #° 5] *t > Perelman 2 Olbrechts-Tyteca & #% * "4 &, (illustration) & T -
# 1 (model) » % % 1 & chwt iy 5 g v e o g L2 kv (Ibid.: 357)
At E R g bl A PR R R AR T 5 ) (Tbid362) 0 A e 3 i 2
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3 B
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£2_ 7585 om T E & #0F  (anti-model) 7 7 F v it f & 02 G 2.7z

L HaRIiTL *mzE Az gk o
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“r3p T#gt | 1% Perelmani? Olbrechts-Tyteca (Ibid.: 372-3) z_ &z 5 :TA
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Ao DR A & ok w3t T @ a4 | (transfers of value) (Ibid.: 381) >

HiE TH | 2 hmBE o BR A VV@%J:@_E_J B TAE 2 BEESTE 2

@B EG AR E e ¥ ¢ > Perelman ¥2 Olbrechts-Tyteca (Ibid.: 398) 2%
"rge4 y (metaphor) 7 - BT im0 { SR E o TR - Bk
gt o H iR TR, 2 T“a?].é.ﬂ_g PLR ﬁn&b o, (Ibid.: 399) =3 %%
BT o TR A R Cag | 2 hm st RS > B9 o p 5
BEaE 1 5E r‘*“’ﬁJ 7 3 LH R EmE o BRa o P FER
B TG AIZFT R AR Y RAB

5P s Har—%4 4 3 (the dissociation of concepts)
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T ARG AP MR A ER TR A B L B s 1 H IR
Fet3) TEmEE s Brengs ) R R M e AT R > 2 A "$ ok il R R A e
Ao L FH R A Gl % o Perelman ¥ Olbrechts-Tyteca (Ibid.: 411-2) 322 "#%

EAM AT F P S R BB e B AR BB
FH2zag A2 5h B3 2p L T AR FRFELIPEHI2 5> ik
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2_F 4 e
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BE o Avent A3« A0l £ AT

PeRPE o 5 G oonk pFIHR S R AR A7 G B AT G 2 & P
%’ﬁér*%ﬁ @‘ﬂgﬂﬂf@%wéii£%W§ﬁ’ﬁ%{¢@a%
FoEFLIEpY , (Ibid:4139 Lﬁﬁg HEEETZ 0 R TR AGTELELE LY

T HREEA MR Perelman . | Olbrechts-Tyteca (Ibid.: 415) 35 &£ 7]
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e Dbz s o | G g %R ,@% [ mr . % (appearance) /4 % (reality)

A R AL ET AT appgar.an_}:e terml i
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gh‘i

- fREH e 0 BB 5
Term 1 # term 1 20 > 5 fa “5R § 27 Jp 4 24U 5 B ¥ > @115
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Perelman £ Olbrechts-Tyteca (Ibid.: 461) 45 ik ensd B4 1l -~ gk
G 2 s hENEH o ) FI AT RS SR A Rk 0 LA EER T
P2 R Aot A L A A Rk o AT BEE A R EAP- BE
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42 'fi’l' » | # % Perelman ¥ Olbrechts-Tyteca

(Ibid.: 57) i&— Hdpdi =T A m7,+ g«*rss}ﬁ_:! Fa % (me_m) - XM FE PR
PR il BB o | AT PEE A LBET BT AT Fant P 4R
Sl s BT B KT PR MG KRR RE
W?%W’E%ﬂ%@ﬁgﬁ@&»ﬁuﬁ%ﬁgﬁﬁ%%@ﬁﬁﬁ FEL P9

A GE T IRt L L FHNE D R E TG - AR
3 ? X ,ﬁ/}f@ﬁ; ﬁ‘ N —’ 7 %—r , K,% ,Jﬁ_],/_,'_lisg 3 %"‘ %;u 13 gq:mv% é-l ) b {@ 33
S R R N k221 T T RS Rt A

HE S {3 wmEzdag ~» » R Y F IR -

%= & M. Foucault 2 #Hit & 7

Fl2&- B2 Bk @a® s 5a® s 1ad e+ P i o o
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A 6T 1970 ERGE T 0 FRRR R B 2 (R ) Po v
E- K RBEATLN G k- 2 s wFHE L o F (archacology) B arm o
o ¥ - 26 WRAEE S A E (genealogy) 2 TR - BT U ¢ £ 5 A4

fho Re i3 pHEY TH4 | 244 o Foucault (1972:49) ‘3"3@?% T
hd fBEL (signs) #ri o e it A AR pEld ;}ﬂ,ﬁ-?s:)p» o H 7
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O Y RUEEAT 1968 F 5 7|V Esprit 1 ¥ 1T 57 850-874 F1» ATHIH 1T ¥ :Politics and the study
of discourse °
4 i{ )+ Archéologie du savoir > 45 £ © The Archaeology of Knowledge (Foucault: 1972) » {1
tfm%wwmﬁ@%1Ww~%gﬂ@%ﬁwﬁWﬂ?Jﬁ@4(W%O%’
E:t6)Fthﬂg§E%gtﬂ TR IR \F\IAI e KVBWW%TEAArChaeologyW—J il o (f; IFl
=y )
I EFILTP (R 1970 5 12 1] 2 F IR B ISR RSN /48 » LY €] Lordre du discours » fiif 5 #/3%
ER Y s {E53 e84 Untying the Text — 2= The Archaeology of Knowledge - ?};{/ e » 402
B BT (Untying the Text) f"ltr‘ibﬂ o
IR di=s %,lg?’lz‘”t‘njﬁéﬁ # o ([ Foucault IFETEE;T3?E}L‘F’|?‘§~ el R T F'Jﬂﬁliﬂﬂﬂf
]ﬂir Tl Fﬂuf}/#‘ﬁ"ﬂﬂ 1 g iﬁﬁiﬁﬁgﬁ*vf Za] rpﬁqu , ﬂ;fg['r [t ;:IHJ?;‘E’JE I[f[fy o
119 Cpies! - e G (1998 235 » 3 24) 245 b jﬁ 5. fﬁﬁ*'Foucauh¥ Eﬁ
lJ@ FJ Fﬁfﬁh[%w \tﬂjm @B}-{EHI F,TE e E j# E[H# %m:‘“ﬁlﬁ:ﬁij:\ = rﬁ";i ]
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%37 (language) & 3 3 (speech) o H #rdg 112 304 » T 2 A & F G & § it

2 fieo ;) M#FoucaultsnI@ sk » #-F AR AP 8- RT3 T R A B
I R Tl - A S

%- B M (statement)

Foucault (1972:28) 45 1 1T prit & - B F 2 (event) @ 2% & 3% 3 (language,
langue ) 2 & % (meaning)e> | M it ¥} Foucault @ 3 £ 5 #okengs = H [T 3 2t
o3~ BAES F T (speechact) Al 8 =~ > 7 7 304 57 Z 8 (material
object) ... F]pt ik I 2L H — f B 4f (structure) s @ & - 815 feh# it (function of
existence ) » AR FH A RGP P BAFIRENEEAITN D B FRTIEE
5.8 7% F & & ,(Ibid.: 86)° #x Foucault % » "t | 22 H ez 3 ~ B 5L 248
FHLBAPEE AT T P 2L e = &ﬁﬁ%?%$’ﬁrmﬁJ
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PaBcN S E s BFEIT e W o e
: '-a.wf-"*::.
Mt iF 5 Foucault #% %‘rmir.—\b ﬁ“ﬁ‘% Sk H 2 g 3B TR
TREEANTT L TR TR (rellatlon) m’%%{ s@Z 2 L FETH A M TE
T hofe RUE AT AT ER 0 BEF FELKPEFLE  RLAABENT

]
%*L%ﬁﬁ%iwﬁ%uﬁgﬁﬁu~%wm?1 PR BRIE LS FEET
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BEeARNRLE Y- )ik L0 @ Foucault “fi# it 2
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=
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-
5

SRR LR TRFERRT - KPP L LR 0
A ~EFEEf o LA Pﬁﬁﬂ«%ﬁ.ﬂﬂ% 3B (TR > 2 AR ATA AP R s T
It oL R i“r#:’-,';? ° ¥« Foucault #-fiit ¥ i+ ¥ jpt = &) kg

ot B ERAFAREESN G AE T E gt THIE R DB %

PR EZ M G E REEREET PR T2 % (Ibid:29)
F-F it

4ea #rit o Foucault g B2t ans it o L E TR i 8T M %

pal: HYASH 1 language = speech [T FIEEE Y R 1 langue = parole = 4" (Foucault, 1969: 67 ) >
[P APEEEf 2 Saussure FT;J?B‘" parole ~ language ~ langue = 57 VA4 - % Foucault ' Eﬂﬁ A
Saussure VZEI%E » o SgEE j’?*‘\uﬂr[w Pz (B SN G R EJB{“"' FTJ Sl
IEI J‘j‘id?}:r ’ %%#HIJ%E‘E 25 o 0.



B ARAMRE R F o a LA RF % Bk M AT 2 T
it | (discourse) — 3 > Conley £ O’Barr 325 2 5| M85 , 2 Tib g1

i,Laﬁ;ﬁmi,Lt’fﬁl}‘fr F3 g iﬁ"’”’f@'&’ﬂj‘«\;ﬁlﬁ Foucault e8> :K’

Mt | - AR S FIHCE 4F e % ik ¢ I % o (Conley & O’Barr, 2005: 6-7) =
L SRk PR 'Ya‘ﬂ%p;ﬁﬁﬁ%ﬁﬁ\-ﬁ/ A EHHmESF AT
FREAFREY FEDS NEG BRME TR RS R R e b A g

ﬁi@’g%agih’ngmq*ﬁ%m’TW%ﬁ*iﬁﬁﬁﬁ TEL
AL ArFLETERSBAD - Fa o Tihid 7 L LH B 2@ s v 47 R
N E S o A AR A A E G RE F 2B 5 AP AN % o F]2 Conley
O’Barr (Ibid.:7) 2 = Tk T4 edr e o |

Foucault (1981:52) R » 3 3p T hE - BALE P o Htand g_iF‘rs%f!Jj
SRR R E 8 e £ SRR T2 £ 4 RER B4 B A B
DR R T R e BT SR S ST el S
FLg P AP e R *iﬁg%ﬁﬁiﬁA%ﬁﬁﬁ%%gmMLns)
et a 3o Tt R BRET FRGRD S R e il g 2
£ 33 SR VR e
TR S > (V0 74 * PO
R L T L P TR
) Ao R s e AR R e R R 2 B R RPNt B 8 R

Jrirs T, 2 ReFFRAIR > 2 LG PN G-

5= F wmddE

Flpt Tt ) AR N E BRRE T C REAT L B apsa s &
m 2 f?%\ﬁ’a‘.#‘r 4 B Foucault i - ) B LA @ B 1 - Az B s —
T35 | (field,zone) > s ¥ #sg THAR ST LR3I BRI - hitd .7
EHteni M%7 - Wi avdhik g6 (discursive field) ... o #Hik. .. & - B3 &
(space ) > # ¢ 5 7A & 3 §—3 = ( subject-positions ) 14 2 3 §§ —# it
(subject-functions ) » | (Foucault, 1991a: 58) ¥ "#hit | = 3 £ 2L € & 4 it
L S AN A A EhE Ty A T B S5 | (practical field) (Ibid.:
61)oMihit i | ehp ¢ F 2 Foien 3 W HEZ - F L AT EFHIT 2D

o e E B A o BN o A B R R R R A R IR EfE e E
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Foucault (Ibid.: 59) & &7 Ham g end o 5 i ik g ez pl 0 @ 2B 0
ﬁﬁ’ﬂ%ﬁ%ﬁ%ﬂﬂﬁﬁﬁ%%QWﬁ@”%ﬁé’ﬁﬁ*iﬁﬁ%ﬁ%ﬁ
2252 o PIEEHET T ATHEFBPEFY R TR HIEFSTRE i
TSI R o 7S D H S SR o BT BT R » Foucaultf2 & IS4 S

s (Ibid.: 59-60) B T ASR AL L - BRIPFHE R T EE P > A 2

%—gi%ﬁ%m“’ﬂiiwiﬁa@éi

% ~ 73 (sayable) e 482550 1 AT H 7 P AR S B PR D
7~ %7 (conservation) '8 % 1 o fah Ak £AF A (BB RAEFE

KT W8 REE 2L ER )R

\\\?{r
v

22t (memory ) =FT|d AL AL {F o @ niﬁ'%ﬁi#kuﬁ: 7 &

m&mﬁﬁﬁﬁiﬁé:?@ﬁﬁ*&ﬁ@?*
a—3i!

# -~ 48 7% (reactivation ) rﬂ"’# kﬁ’”%%‘ ’;14 ],;w*n:i desbm > FRIE 2T HA?
[ 1

| VL
T ~ k95 (appropriation ) m“”rf: -k— A5 n?*l'ﬁé AR~ MR PE s R Y R
WA Y it it R 5!1.5'\ e .lf’ﬁﬁ&@%‘k}-?’ﬁ doie iy 4 2 3] A

FrE R~ ATE 2 it ?

Foobo BU 0T 60 M) S i s e HEg Tife Bow !

* Foucault 7 [l 7] T 2R pﬁ,zi, AR Eﬁﬂuﬁfﬁ T*%"ﬁ’fyqéj/j\# {IEEﬂU
i BT ]gugl&’{:f% IHj EE; ”L 185 PJ{ ?i]gugl&’!ﬁ ﬁﬁJIHP JTIJL 2 E*“E
Foucault (1972: 136-7) " F¥H 5 [r’ﬁﬁ)[ﬁF;%J UL PR - B rj ﬁm”
FEL T PER IS ELL S (the history 01f imperfect, ill- ased knowledge ) > P1— £% r%[bﬁﬁu R JE’F%;%E
wﬁwﬁﬁjlyﬁJEﬂEwﬂﬁ%?WW§ wm+@kwﬁﬁﬂn’mﬁ$ﬂﬁﬁﬁﬁ
A I P R 7+ﬁf m?f*fﬂ oI (8 R8T v e i i E S e
ﬁquyjrsr/ IJ ";&R{/ FE [/ , [ E HEzesE 4 éﬁf[ﬂ «;aféi_jj » SRIF=T FE ip%;amﬁ ﬁ[*,%;lg_ [Q:EA? ex(a?ﬁ
MW@NM@EwW H?w@¢Wmm%ﬁbu%ufwﬂﬁ%@’wwEﬁﬁ¢ TR
FEREERES Jﬁuﬁag«»lé‘ﬁa%u?alflﬂ”l BV O ”%Efe@hﬁ%mmﬁ ( Foucault, 1977:
140 FY VY BRI %"**‘7‘“4’ - (1992) MEEERF ) 2 H—F%f’;ﬁ?ﬁﬁllllﬂiw@xﬁﬁ

R > " SR R A R qi?’JFUT[ifl“ JEi_T F“?’[raa&[l[ £ WIF"‘H’F?T [N e
ﬁi%'l*j [H'ﬁﬁ:{iﬁ ’f’;ﬁl’ UJ*Hr oy Ei[pIEH E%T TR 1 l'Lﬂ—fJf G JQH* “'F?:T
Foucault ffP2V i iR ,ﬂj EI Iﬁlﬁpﬁﬁrmﬁj B Eﬁpr&?ﬁ QJIE@F' EEJJEEW?I:
Foucault (1977: 144 ) %{%f FE fj’ﬁx]};ﬁ[[ : [5E= [f ] r.JPﬂ\ﬁl J{Eh’ﬁ‘“l lf[ﬁ v B a:‘_[‘jf/\’?ﬂi
PRy #’%Llﬂ@ﬂ’“ﬁﬁ 9['3“‘ UGG ~ AP il = Jﬁﬁ'fﬁfv{ y e g
I8 ’wFiq" /fﬁ@lﬁﬂm

42



% ~ 4 ehiE & (the formation of objects) » ¥ & LMy fp @ 2L LMW A £
AR Az TEMIRaE | (surface of emergence) ~ ' i 2 4 e
= | (authorities of delimitation) £7 T % #8474 % % & | (grids of specification )

= f% » (Foucault, 1981:41-2) ;

i~ 18 % ihfg = (the formation of enunciative modalities ) » ¥ & 5 3 3% 4w Az )
T RA 5 it (whois speaking? ) |~ e i i | (institutional sites )
¥ TR WS E LM iz 8 (situation) ) = B & & (Ibid.:

50-2);

%~ LA rﬂfﬁ = (‘the formation of concepts ) » T & ARLPE A #7in i 2. F it i e
o2 Tigay s (form of succession )~ % %545 5% (form of coexistence )

g1 T2 442 K (procedure of intervene ) | = B353% (Ibid.: 56-8) ;

= G £ gy A (the formation of. strategles) » Foucault 3% 5 — it~ M R 22

g - TR WAz Fow § 5 RELMS LS A LTSS

" s (Ibid.:64) fﬁ&y
11 .-t

Foucault#-} it v o f]e-; ? Fm 11 3 /T#”HI (the rules of formation ) (Ibid.:
38) H 1T &t ehiF W]Lbéf r”,ﬁtﬁtﬂ JRFA T B R i do e )
REGFE T3 2 AL § P - G P ELE Y A E T2 R
Pl 5 G THAEMORER  AMOT R s X BB NE R e T E
A ende B (Ibid.: 108-9 ) » FRtiE ¥ 2 B 45 R & ~RELHM - HZL AR
MG AFF P AT o &A PUE T2 i S CRE-EER/BURE | RS SN
s s HREEF RS o Ra o it FE AR 2 T f 5 (T
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