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The topic of this thesis is “The Discussion on the Practice in Authority to Prior
Restraint Scrutiny of Trademark Registrations from the Freedom of Speech Protection.
“This topic relates to the field of Constitution, Administrative Law, and Trademark Act.
The objects are the proprietor of a registered trademark, the administrations, and the
consumers. However, the issue is the limitation caused by the administrative measures
to peoples’ fundamental rights: what is the reasonable line of the authority under
Constitution; what are the rationale to achieve clear basis? Those are the research
questions for this thesis.

This thesis focuses on the reasonable balance between the authority of prior
restraint scrutiny of trademark registrations and freedom of speech. The approach is
looking into the materials from Taiwan and other foreign courtiers. The methodology
is comparative research. Using Constitutional laws in other democracy countries as
basis, to understand how different regulations and stare decisis—especially the cases
on trademark and freedom of speech. This thesis would like to raise the awareness of
the true questions and to find the solutions in order to assist the political and economic

development of our country.

Keywords : Prior Restraint Scrutiny, Freedom of Speech, Freedom of Expression,
Principle of Proportionality, Reproduction of Trademark, First to Register, Due Process,

Stare Decisis
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O FEA 2 AR ERINELER (FEREIR AR EAE ) - [RIATE: 35 -
88 See Elianna Spitzer, What Is Prior Restraint? Definition and Examples, THOUGHTCO. (June 30,
2019), https : //www.thoughtco.com/prior-restraint-definition-4688890 (last visited Nov. 20, 2020).

89 Near v. State of Minnesota ex rel. Olson, 283 U.S. 697 (1931).
O Efig%s% HE ST The government cannot restrict publication prior to the release date, even if the

material being published might be illegal.
"' Brandenburg v. Ohio, 395 U.S. 444 (1969).
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2 Ef$EHRE ST ¢ In order to restrict speech for inciting violence, the government must provide a
compelling argument to show intent, imminence, and likelihood to incite.
3 New York Times Co. v. United States, 403 U.S. 713 (1971).

"4 Nebraska Press Ass'n v. Stuart, 427 U.S. 539 (1976).

5 Efi$EHRE T ¢ The court argued that restricting media coverage did little to help ensure a fair trial
and allowed rumors to overcome factual reporting. The press should not be hindered except in
situations where there is a "clear and present danger"” that the media will disrupt the trial, Justice
Burger wrote. The court listed ways that a fair trial could be ensured without the use of a gag order.
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80 See generally, Emerson, Thomas 1., The Doctrine of Prior Restraint, 20 LAW & CONTEMP. PROBS.
(1995).
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(- ) Bad Frog Brewery, Inc. v. New York State Liquor Auth.%!

g —

1 Tif# 4t (Bad Frog Brewery) 7 #
B % % /& : Ashley Brandt (Libation Law Blog)
T ERe TR BRI FaE L It Do g T e EAE S
B EBEE o FIARRTE T2 B A TERF R R AR
WO p W P E =4 (New York State Liquor Authority ) 77 1%¢ 3 o

Ff

7 FARIUGERF FRBMANFEEHBIEL S 1 FE N THAd 2 THIE D
"EFRF A 0 BH o d EFRE Vi B & %2 K (Thehighest court) » T % =
wie b 2% o (the Second Circuit, the Court of Appeals ) *| Z3% A 2 i 8 & °

moES Fm iR

81 See Bad Frog Brewery, Inc. v. New York State Liquor Auth., 134 F.3d 87 (2d Cir. 1998).

82 See Ashley Brandt, Beer and the First Amendment — how Santa’s Butt, a Bad Frog, and a Raging
Bitch have helped free expression in liquor labeling and advertising, LIBATION LAW BLOG (Oct.16,
2018), https://libationlawblog.com/2018/10/16/beer-and-the-first-amendment-how-santas-butt-a-bad-

frog-and-a-raging-bitch-have-helped-free-expression-in-liquor-labeling-and-advertising/ (last visted
Nov. 20, 2020).
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(= ) Flying Dog Brewery, LLLP v. Michigan Liquor Control Comm'n®

2 & e 5 (Raging Bitch) 7 %

Bl % %% : Ashley Brandt (Libation Law Blog)

AR E R 2 e 2 e 2012 & % 6] > 2 K99 Fpi (Flying Dog
Brewery ) er7f #" 1 # e0# Jy (the “Raging Bitch” )> 3% iF1¥ #2414 £ ¢ (Liquor
Control Commission) 12 § B4 & e 4 ~ fi*%31 & ~ PugREL 28 2R JIF %
84

B o FEHRY S RERPUNEF THA D P aS

7

8 Flying Dog Brewery, LLLP v. Michigan Liquor Control Comm'n, 870 F. Supp. 2d 477 (W.D. Mich.
2012), rev'd and remanded, 597 F. App'x 342 (6th Cir. 2015).

8 See Ashley Brandt,An End to the “Raging Bitch” Suit or the Beginning of New Challenges to State
Censorship in Labeling — Liquor Commissioners Have Immunity From Some Damages, LIBATION LAW
BLOG (July 2, 2012), https : //libationlawblog.com/2012/07/02/201272an-end-to-the-raging-bitch-suit-

or-the-beginning-of-new-chal-html/ (last visted Nov. 20, 2020).
47
doi:10.6342/NTU202100185



( = ) Matal v. Tam®

3 #MFE 4 Tiz B (THE SLANTS)

B ¥ &k : David L. Hudson Jr. (The First Amendment Encyclopedia)
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(= ) Iancu v. Bruneti®’

fuct

4 The FUCT 7 &

B & &k : Dennis Crouch (Patently0)

8 Matal v. Tam, [E]FijEF 1.

8 See David L. Hudson Jr., Matal v. Tam (2017), The First Amendment Encyclopedia, https :
/lwww.mtsu.edu/first-amendment/article/1528/matal-v-tam (last visited Nov. 20, 2020).

8 Jancu v. Brunetti, 139 S. Ct. 2294 (2019).
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8 See Dennis Crouch, Is the Limiting of Scandalous Marks a Viewpoint Neutral Government Activity?,
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Nov. 20, 2020).
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9 See Emerson (1995), supra note 58, at 654. €fi$£J5E 2 * But in practice, the system was bound to
operate as a serious prior restraint. Punishment could be summarily dispensed by a single official,
without jury trial or the other protections of criminal procedure, for infraction of a loose and illusive
mandate. Under such circumstances, any publisher seeking to avoid prison would, in sheer self-
protection, have to clear in advance any doubtful matter with the official wielding such direct,
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9 See Sullivan & Gunther, supra note 13, at 339-340.

10 LAEE (2005) - [FIFTEE 18 - H 36

101 See Emerson (1995), supra note 58, at 649. Efi$%[E 2 : But the doctrine of prior restraint has a
more far-reaching importance. We are witnessing today a tremendous and ominous expansion of
preventive law in the area of civil liberties. More and more, our controls are being devised not as
punishment for actual wrongful conduct, but with a view to preventing future evils by a series of
restrictions and qualifications that seriously jeopardize freedom of expression.
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198 See generally, Annett, Meaghan, When Trademark Law Met Constitutional Law: How a
Commercial Speech Theory Can Save the Lanham Act, 61 B.C. L. REV. 253, 255 (2020).

109 See Cohen v. California, 403 U.S. 15 (1971).

10 See Betsy Gomez, 40 Years On, One Man’s Vulgarity Is Still Another’s Lyric, COMIC BOOK LEGAL
DEFENSE FUND (June 7, 2011), http://cbldf.org/2011/06/40-years-on-one-mans-vulgarity-is-still-
anothers-lyric/ (last visited Nov. 20, 2020).
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116 See City of Lakewood v. Plain Dealer Publ'g Co., 480 U.S. 904 (1987).

117 See Barron & Dienes, supra note 2, at 47. €fi$%]5 3 : The overbreadth doctrine has been used
extensively in reviewing broad grants of discretion to administrators. Thus in City of Lakewood v.
Plain Dealer Publishing Co. (1988), the Court invalidated an Ohio ordinance which vested unguided
discretion in the mayor to deny permits to coin-operated newspaper machines on city sidewalks: “A
facial challenge lies whenever a licensing law gives a government official or agency substantial power
to discriminate based on the content or viewpoint of speech by suppressing disfavored speech of
disliked speakers.” The facial challenge succeeded even though the administrator had not in fact
discriminated based on content or viewpoint.

118 See Sullivan & Gunther (1999), supra note 13, at 336. €fi§%/5 X : Justice Brennan’s opinion for
the Court allowed a facial challenge to the ordinance: “We have identified two major First Amendment
risks associated with unbridled licensing schemes: self-censorship by speakers in order to avoid being
denied a license to speaker; and the difficulty of effectively detecting, reviewing, and correcting
content-based censorship ‘as applied’ without standards by which to measure the licensor’s action. It is
when statutes threaten these risks to a significant degree that courts must entertain an immediate facial
attack on the law. Therefore, a facial challenge lies whenever a licensing law gives a government
official or agency substantial power to discriminate based on the content or viewpoint of speech by
suppressing disfavored speech or disliked speakers.”
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