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ABSTRACT

In light of the fact that more and more shareholders are submitting proposals to their
companies while controversies concerning the shareholder proposal right still exist among
academics, this Thesis seeks to contribute to a comprehensive improvement on the shareholder

proposal right in Taiwan.

First, this Thesis takes a look at the status quo of the shareholder proposals for public
companies in Taiwan during recent years. It finds out that the eligibility standards are too high,
some proposals are interfering with the usual shareholder meetings, and that the scope of
proposals in Taiwanese current rules can generally guide the board. However, some proposals
that are out of sharcholder’s power are being included whilst others within shareholder’s power
are wrongfully excluded; this Thesis therefore examines how the board should address the issue

or how shareholders could seek remedies in those situations.

This Thesis proceeds to conduct a comparative study on the U.S. shareholder proposal
regime, and reviews current regime of Taiwan and its procedural remedies. Regarding the
substantive rules, this Thesis suggests that the eligibility thresholds be lowered and the scope
of proposals be interpreted more broadly based on shareholder proposals’ ability to increase
communications with companies and to promote shareholder democracy. On the other hand,
the restrictions on and the disclosure of the form of proposals and the proponent’s attendance
requirement should be strictly regulated. Besides, this Thesis also suggests adding new
provisions that would allow companies to exclude proposals to address with Taiwanese

practices.

As for the remedies for shareholders, this Thesis examines the government agency’s
power to intervene and the judicial practice under Taiwanese current law. It points out the
insufficient ex-ante remedies and questions the jurisprudence in determining the application of
preliminary injunctions, especially when the board illegally excludes the proposals. After
observing the U.S. ex-ante remedies, this Thesis suggests that the FSC review the proposals
through administrative guidance as the first layer of shareholders’ remedies and that, when
determining the application of preliminary injunctions, the courts should focus on the
likelihood of plaintiff prevailing on merits in order to improve the efficiency of judicial review.

KEYwoRDs: Corporate governance, Shareholder democracy, Shareholder proposals,

Remedies for shareholder proposals, Preliminary Injunction
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% John Armour, Henry Hansmann & Reiner Kraakman, Agency Problems, Legal Strategies and
Enforcement 4 (Oxford Legal Studies Research Paper No. 21; Yale Law, Economics & Public Policy
Research Paper No. 388; Harvard Law and Economics Research Paper Series No. 644; European
Corporate Governance Institute - Law Working Paper No. 135, 2009), available at
https://ssrn.com/abstract=1436555.
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20 John Armour et al., supra note 19, at 1-5; see also John Armour, Luca Enriques, Henry Hansmann &
Reiner Kraakman, The Basic Governance Structure: The Interests of Shareholders as a Class 2
(European Corporate Governance Institute - Law Working Paper No. 337; Oxford Legal Studies
Research Paper No. 11, 2017), available at https://ssrn.com/abstract=2901416.
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Managers and Owners, 94 DENV. L. Rev. ONLINE 300, 309-311 (2017).
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40 See Margaret V. Sachs, Social Proposals under Rule 14a-8: A Fall-back Remedy in an Era of
Congressional Inaction, 2(3) UC IRVINE L. Rev. 931, 937-939 (2012).

4l See Bonnie Buchanan, Jeffry M. Netter & Tina Yang, Are Shareholder Proposals an Important
Corporate Governance Device? Evidence from US and UK Shareholder Proposals 5-6 (Mar. 2, 2010),
available at https://ssrn.com/abstract=1572016; see also Luc Renneboog & Peter G. Szilagyi, The Role
of Shareholder Proposals in Corporate Governance, 17(1) J. CORP. FINANCE 167, 168 (2011).

42 See Paul Rose, Shareholder Proposals in the Market for Corporate Influence, 66(6) FLA. L. REv. 2179,
2195-2197 (2014).

43 See generally Virginia Harper Ho, From Public Policy to Materiality: Non-Financial Reporting,
Shareholder Engagement, & Rule 14a-8’s Ordinary Business Exception, 76(3) WASH. & LEE L. REV. 3
(2019). g+ *k > 7 F K £4trcio 0 (political spending) 2 Fiudh @ o L RB R A F K ATE
Z PG TEEP A EmEE L 2R TR E E o See Lucian A. Bebchuk,
Robert J. Jr. Jackson, James D. Nelson & Roberto Tallarita, The Untenable Case for Keeping Investors
in the Dark, 10(1) HARV. Bus. L. Rev. 1, 24-34 (2020).

13
doi:10.6342/NTU202001433


https://ssrn.com/abstract=1572016

SRR O REF LA N FRAEN P FEE FTAL AT
PLG & Al k2 i B B Ak RER
2 EE PRI T AZFERR et - Rk A FRKRRRA e

bo

B BTOREL R REETR SR TR A HhoD HA 97 R4 T

EMo TR Bhla T o FoP AEERAREIRBBAMBTR > T HEFE =
WAE RS- 2ZBEERE S MFRAF S PHRBEZ BT TR BT
RTEZHIFEFLFAFT R F AR EROL L APM R R IR E F RS

FoE 2R I2ZESTE
Y -Eundippisz e

w%&iﬁﬁﬁﬂ@’d%wwiﬁigﬁ%ﬁﬁ(é%%&iﬁﬁﬁﬁi

oAk d ) HHAEM A A EED 7§ “WY A RERAHTE
(free rider) 2. B3 > % > Fl/ %L 3 4 é BRES A &R Gk
AEHFM P NS L L S, A T NIRRT o LRt - AT W F
EERBAPEFEFLFTREPpaZNELERS -

Bolm 3 o ¥ Lanigitz - o FRfE oMt R FREL RLAL

L)
Bt b2 pAart JIT Mok Rl AT REFERLE G
HWHREPP2ZAE I FEOREFRLAJT 2P FD
ZLBESTE P P 2 R AT D RERAR T AL - gy
RRA L FRFEERFEREPNF 0 LARFAPTIRC R bl kP &2 3
B2 F| AT Rt P 2 FF R F LA AT Bl
R RE L RFURARRE R A ST 2 TR FERFRA
BASANHEFRETEEFLAIE > TRZRFTH o) KA FHAIE
WO R Fli Y

‘1‘

4 See Xiao Li, Jeffrey Ng, & Hong Wu, Uncertainty, Information, and Shareholder Democracy: Evidence
from  Voting on  Shareholder Proposals 1-7 (Jun. 9, 2019), available at
https://ssrn.com/abstract=3066006.

4 See Eric A. Welter, Shareholder Proposal Rule: A Change to Certainty, 60(6) GEO. WASH. L. REV. 1980,
1995-1996 (1992).

46 See id. at 2014-2015.
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PROXY AND COMPENSATION RULES 1, 5 (Amy L. Goodman et al. eds., 6th ed. 2019).

97 See Securities and Exchange Commission Division of Corporate Finance, Staff Report on Corporate
Accountability: A Re-examination of Rules Relating to Shareholders Communications, Shareholder
Participation in the Corporate Electoral Process, and Corporate Governance Generally, 96th Cong., 2d
Sess., 140-141 (Comm. Print 1980) [hereinafter “Staff Report”]; see also Arthur H. Dean, Non-
Compliance with Proxy Regulations Effect on Ability of Corporation to Hold Valid Meeting, 24(4)
CORNELL L. Q. 483, 490 (1938).

% H.R. Rep. No. 1383, 73rd Cong., 2d Sess., 13-14 (1934).
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% H.R. Rep. No. 1455, 73rd Cong., 2d Sess., 77 (1934).

100 Julian Velasco, Taking Shareholder Rights Seriously, 41(2) U.C. DAvIs L. REv. 605, 614 (2007).

101 staff Report, supra note 97, at 144.

102 See Louis Loss, JOEL SELIGMAN & TROY PAREDES, FUNDAMENTALS OF SECURITIES REGULATION, 707
(6th ed. 2011); see also Donald E. Schwartz & Elliott J. Weiss, An Assessment of the SEC Shareholder
Proposal Rule, 65(2) GEo. L. J. 635, 638 (1977).

103 See Exchange Act Release No. 378, 1935 SEC LEXIS 378 (Sep. 24, 1935).

104 See Exchange Act Release No. 1823, 1938 SEC LEXIS 678 (Aug. 11, 1938).

105 Staff Report, supra note 97, at 144,

106 See Dean, supra note 97, at 503-504; see also FRANKLIN A. GEVURTZ, CORPORATION LAW, 264 (2000).

107 See Timothy L. Feagans, SEC Rule 14a-8: New Restrictions on Corporate Democracy, 33(1) BUFF. L.
REV. 225, 235 (1984).
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108 See Securities and Exchange Comm 'n Proxy Rules: Hearings on H.R. 1493, H.R. 1821, and H.R. 2019
before the H. Comm. on Interstate and Foreign Commerce, 78th Cong., 1st Sess., 169-170 (1943)
[hereinafter “Proxy Hearings”].

109 Exchange Act Release No. 2376, 1940 SEC LEXIS 39 (Jan. 12, 1940).

110 staff Report, supra note 97, at 145; see also Séan Patrick O’Brien, The 1983 Amendments to SEC Rule
14a-8: Upsetting a Precarious Balance, 9(1) VAL. U. L. REv. 221, 227 (1984).

111 See J. Raobert Jr. Brown, The Proxy Rules and Restrictions on Shareholder Voting Rights, 47(1) SETON
HALL L. Rev. 45, 49-51 (2016); Gumbs & Ising, supra note 96, at 135-136.

112 See Note, Proxy Rule 14a-8: Omission of Shareholder Proposals, 84 HARv. L. REv. 700, 702-703
(1971); Proxy Hearings, supra note 108, at 172 (testimony of former SEC Chairman Purcell) (The rights
that we are endeavoring to assure to the stockholders are those rights that he has traditionally had
under State law, to appear at the meeting; to make a proposal; to speak on that proposal at appropriate
length; and to have his proposal voted on); see also O’Brien, supra note 110, at 239 & n. 32.
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113 See J. Robert Jr. Brown, The SEC, Corporate Governance, and Shareholder Access to the Board Room,
2008(4) UTAH L. ReV. 1339, 1344-1345 (2008).

114 See Proxy Hearings, supra note 108, at 18.

115 See J. Robert Jr. Brown, The Evolving Role of Rule 14a-8 in the Corporate Governance Process, 93
DENvV. L. REV. ONLINE 151, 153 (2016).
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Amendments to Proxy Rules, Exchange Act Release No. 4185, 1948 SEC LEXIS 401 (Nov. 5, 1948)
[hereinafter “1948 Adoption Release”]; Amendment of Proxy Rules, Exchange Act Release No. 4775,
1952 SEC LEXIS 121 (Dec. 11, 1952); Notice of Proposals to Amend Proxy Rules, Exchange Act
Release No. 4668, 1952 SEC LEXIS 43, (Jan. 31, 1952); Adoption of Amendments to Proxy Rules,
Exchange Act Release No. 4979, 1954 SEC LEXIS 38 (Jan. 6, 1954).

120 | oSS ET AL, supra note 102, at 708.
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45, at 1987.
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FERAL, d AR R T A LT AR > f SEC KPEA fi A2 5 A
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B #5504 (economic relevance ) i £:212 o

204 See SLB 14G.

205 Gee SLB 14 & SLB 14B.

206 Staff Report, supra note 97, at 146-147.

20717 C.F.R. § 240.14a-8(i)(4).

208 See Proposed Amendments to Rule 14a-8 under the Securities Exchange Act of 1934 Relating to
Proposals by Security Holders, Exchange Act Release No. 34-19135, 1982 SEC LEXIS 691 (Oct. 14,
1982) [hereinafter “1982 Release™].

209 Gumbs & Ising, supra note 96, at 117.

210 See SLB 14.

21117 C.F.R. § 240.14a-8(i)(5).

212 See SLB 141.
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e % A t&*+ 1985 & 2 Lovenheim v. Iroquois Brands, Ltd. %2%¢ » iz § 3t %2
WP RS R RR 0 B R RIS S TR gL R F Y AP
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213 See 1976 Release.

214 See 1983 Release.

215 |_ovenheim v. Iroquois Brands, Ltd., 618 F.Supp. 554 (D.D.C. 1985).

o nk? AT A BRI SPDFT A 4 LR~ 12 0.05% -

217 Lovenheim, 618 F.Supp. at 561 (“The Court therefore holds that in light of the ethical and social
significance of plaintiff's proposal and the fact that it implicates significant levels of sales, plaintiff has
shown a likelihood of prevailing on the merits...”).

218 See SLB 141.

W yopidr G2 AAMIR KR HERRAE TSR AEARF ERHSELLF AT AR
% > see, e.g., Bob Evans Farms, Inc., SEC No-Action Letter, 2011 SEC No-Act. LEXIS 410 (June 6,
2011); Coach Inc., SEC No-Action Letter, 2010 SEC No-Act. LEXIS 483 (Aug. 19, 2010); 4+ ¢ {22
ﬁﬁ’é%iﬁﬁiﬁi@%gb&éﬁaéﬁﬁii\ﬁﬁgﬁﬁxliiii’%em%
ET AL, supra note 102, at 735-736 -
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220 See SLB 141.

221 See id.

222 See 1982 Release.

223 See SLB 141.

22417 C.F.R. § 240.14a-8(i)(6).

225 See, e.g., McDonnell Doulas Corp., SEC No-Action Letter, 1997 SEC No-Act. LEXIS 346 (Feb. 19,
1997).

226 See, e.g., Metrocare, Inc., SEC No-Action Letter, 1977 SEC No-Act. LEXIS 1540 (May 31, 1977).

227 See SLB 14C (June 28, 2005) (“As such, when a proposal is drafted in a manner that would require a
director to maintain his or her independence at all times, we permit the company to exclude the
proposal under rule 14a-8(i)(6) on the basis that the proposal does not provide the board with an
opportunity or mechanism to cure a violation of the standard requested in the proposal.”). - % 4

Rozoorrigepeptgix 0 2 & 150 & 1034 #3 <j% Section 10A (m) 2 # 7] Rule 10A-3 -
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NP ARG EF PR ERES S 5 A2 22 o Seeid.

228 New York City Employees' Retirement System [hereinafter “NYCERS”] v. Brunswick Corporation,
789 F.Supp. 144, 146-147 (S.D.N.Y. 1992).

229 See Stephen M. Bainbridge, Revitalizing SEC Rule 14a-8°s Ordinary Business Exclusion: Preventing
Shareholder Micromanagement by Proposal, 85(2) FORDHAM L. REV. 705, 720 (2016).

230 See 1976 Release.

231 See id.

232 See SLB 14E (Oct. 27, 2009).

233 See Bainbridge, supra note 229, at 722-724.
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240

o

234 Cracker Barrel Old Country Store, Inc., SEC No-Action Letter, 1992 SEC No-Act. LEXIS 984 (Oct. 13,
1992).

23 See Amalgamated Clothing and Textile Workers Union [hereinafter “ACTWU”] v. Wal-Mart Stores,
Inc., 821 F.Supp. 877 (S.D.N.Y. 1993); NYCERS v. SEC, 45 F.3d 7 (2d Cir. 1995). % % ¢ d ++ SEC
KPEA R LR {87 - » FZARE & Zﬁiﬁﬂ\SEC 22 B HAF 7 m:}*“%f AE AR
*ARRE AR R K R PRy T ITAR A i ke Cracker Barrel & £ 3% 3502 scd o 2 PRk (SN
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236 Trinity Wall Street v. Wal-Mart Stores, Inc., 792 F.3d 323 (3d Cir. 2015).

237 See Bainbridge, supra note 229, at 726.

238 See id. at 726.

239 See SLB 14H (Oct. 22, 2015).

290 See, e.g., Tosdal v. NorthWestern Corp., F.Supp. 3d, 2020 U.S. Dist. LEXIS 32215 (D. Mont. 2020).
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Rule 14a-8 (i) (8) » {# 4 = 5#”% o

‘W

241 See Gumbs & Ising, supra note 96, at 63-95.

24217 C.F.R. § 240.14a-8(i)(8).

243 See Proposed Amendments to Rule 14a-8 under the Securities Exchange Act of 1934 Relating to
Proposals by Security Holders, Exchange Act Release No. 12598, Public Utility Holding Company Act
Release No. 19602, Investment Company Act Release No. 9343, 1976 SEC LEXIS 1290 (July 7, 1976).

244 3ee Jena Martin Amerson, The SEC and Shareholder Empowerment—Analyzing the New Proxy Regime
and Its Impact on Corporate Governance, 30(2) BANKING & FIN. SERVICES POL’Y REP. 8, 11 (2011).

245 See, e.g., Archer-Daniels-Midland Corporation, SEC No-Action Letter, 2001 SEC No-Act. LEXIS 691
(Aug. 10, 2001); Exxon Mobil Corporation, SEC No-Action Letter, 2005 SEC No-Act. LEXIS 437 (Mar.
21, 2005); First Mariner Bancorp, SEC No-Action Letter, 2004 SEC No-Act. LEXIS 309 (Feb.11, 2004).

246 See, e.g., McDonald’s Corp., SEC No-Action Letter, 2011 SEC No-Act. LEXIS 285 (Mar. 15, 2011).

247 Rauchman v. Mobil Corp., 739 F.2d 205 (6th Cir. 1984).
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248 American Federation of State County and Municipal Employees, Employees Pension Plan v. American
International Group, Inc., 462 F. 3d 121 (2d Cir. 2006) [“AFSCME v. AIG”].

249 Business Roundtable and Chamber of Commerce v. Securities and Exchange Commission, 647 F.3d
1144 (D.C. Cir. 2011).

250 See Facilitating Shareholder Director Nominations, Exchange Act Release No. 34-65343, 2011 SEC
LEXIS 3212 (Sept. 15, 2011).

251 See Gumbs & Ising, supra note 96, at 105.

2217 C.F.R. § 240.14a-8(i)(9) & Note to paragraph (i)(9).

23817 C.F.R. § 240.14a-6(a) & Note 3 to paragraph (a); see also SLB 14H (“we believe that it was intended
to prevent shareholders from using Rule 14a-8 to circumvent the proxy rules governing
solicitations.”).
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254 See SLB 14H.

255 See SLB 14H.

2% 17 C.F.R. § 240.14a-8(i)(10).

257 See, e.g., Wal-Mart Stores, Inc., SEC No-Action Letter, 2008 SEC No-Act. LEXIS 344 (Mar. 10, 2008).
28 See, e.g., Intel Corporation, SEC No-Action Letter, 2005 SEC No-Act. LEXIS 215 (Feb. 14, 2005).
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25917 C.F.R. § 240.14a-8(i)(11).

260 See, e.g., Pacific Gas & Electric Company, SEC No-Action Letter, 1993 SEC No-Act. LEXIS 140 (Feb.
1, 1993).

261 See, e.g., WellPoint, Inc., SEC No-Action Letter, 2012 SEC No-Act. LEXIS 186 (Feb. 24, 2012).

262 See, e.g., CVS Caremark Corporation, SEC No-Action Letter, 2013 SEC No-Act. LEXIS 316 (Mar. 15,
2013); Allstate Corporation, SEC No-Action Letter, 2014 SEC No-Act. LEXIS 287 (Mar. 12, 2014).

26317 C.F.R. § 240.14a-8(i)(12).
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264 See 1948 Adoption Release.

265 See 1982 Release.

266 See Gumbs & Ising, supra note 96, at 129-130.

267 United Church Bd. for World Ministries v. SEC, 617 F.Supp. 837 (D.D.C. 1985).

268 See Amendments to Rules on Shareholder Proposals, Exchange Act Release No. 34-40018, 1998 SEC
LEXIS 1001 (May 21, 1998).

269 See generally Press Release, SEC Proposes Amendments to Modernize Shareholder Proposal Rule, U.S.
SECURITIES AND  EXCHANGE CoMmMmISsION  [hereinafter  “SEC”] (Nov. 5, 2019),
https://www.sec.gov/news/press-release/2019-232; see also Procedural Requirements and Resubmission
Thresholds under Exchange Act Rule 14a-8, Exchange Act Release No. 34-87458, 2019 SEC LEXIS
4509, *1, *63-*88 (Nov. 5, 2019) [hereinafter “2019 Release™].

20 E g., 8 Del. C. 1953, §170(a).

21117 C.F.R. § 240.14a-8(i)(13).

212 See 1976 Release.

54
doi:10.6342/NTU202001433


https://www.sec.gov/news/press-release/2019-232

% % Rulelda-8 (i) (7) » 'gie o @2 FAL KPR IHELAEBEILE >
w SEAL R EERATEATPY YT T AL A
SR ST SN S B ST

F&?*“”’f oL PE R o RPEAf L A RARH T R ERF LR 5
‘BEMF WA s e E s R g F o~ S E 2 Rl g
RS NP i E#E%i?l]ﬂ?’: 7R ?#%7 Bmpl e A 228 £202 4
IR S B EOR 2 F v R 0 F 2B ORI R e

> i
-

~

Frik 27 R 2L ER

M

¥-P IR L L

FPOFWARARTEZA BRI E LT RRTHEFE 2P L2 P
i e d et 2 n A 1 E REN AT RIEAFEY  F AL
GRS E S PNy LS L SRR EE-2 EE T S

SEC Lyt Bini I N 7B 547 W aitF Rulelda8 (i) (3) 2%

GIREAL S 2P RML A RAERERALAMTR > R B

HEHMEF 2 AR B AV EREN - BT REZTN 0 LAk
o

forks 2P EELEE TR AP AR ORI AR R R F
F238d > RN TR ERFEL IR RBARAEFL L A2

PATALEE I L D FREBRARS AP LIHES TR G 4

273 See Gumbs & Ising, supra note 96, at 134.

274 See, e.g., ITT Corporation, SEC No-Action Letter, 2016 SEC No-Act. LEXIS 36 (Jan. 12, 2016).

27517 C.F.R. § 240.14a-8(a).

276 See, e.g., General Electric Co., SEC No-Action Letter, 2007 SEC No-Act. LEXIS 160 (Feb. 7, 2007).
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21117 C.F.R. § 240.14a-8(l).

27817 C.F.R. § 240.14a-8(m)(1) & (2).
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2L A~ p (7832 > ¥ %8 Eugene F. Soltes, Suraj Srinivasan & Rajesh Vijayaraghavan, What Else Do
Shareholders Want? Shareholder Proposals Contested by Firm Management 40 (Harvard Business

School  Accounting & Management Unit Working Paper, 2017), available at
https://ssrn.com/abstract=2771114.
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22 Electronic  Data  Gathering,  Analysis, and Retrieval (EDGAR)  system,
https://www.sec.gov/edgar/searchedgar/companysearch.html. g § 2% @2 o B TR 2k o

293 See, e.g., SEC, SIXTEENTH ANNUAL REPORT OF THE U.S. SECURITIES AND EXCHANGE COMMISSION 42
(1950), https://www.sec.gov/about/annual_report/1950.pdf.

2% See, e.g., SEC, 22ND ANNUAL REPORT OF THE U.S. SECURITIES AND EXCHANGE COMMISSION 103 (1956),
https://www.sec.gov/about/annual_report/1956.pdf; SEC, 26TH ANNUAL REPORT OF THE U.S. SECU-
RITIES AND EXCHANGE COMMISSION, 87 (1960), https://www.sec.gov/about/annual _report/1960.pdf.

2% See, e.g., SEC, 35TH ANNUAL REPORT OF THE U.S. SECURITIES AND EXCHANGE COMMISSION 47 (1969),
https://www.sec.gov/about/annual_report/1969.pdf. 173 i 31| » ¥2 48 i+ 3 “,!rt v - X221 o

2% See Brown, supra note 115, at 157-161.
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29 See Kosmas Papadopoulos, The Long View: The Role of Shareholder Proposals in Shaping U.S.
Corporate Governance (2000-2018), HARVARD LAW ScHOOL FORUM ON CORPORATE GOVERNANCE
(Feb. 6, 2019), https://corpgov.law.harvard.edu/2019/02/06/the-long-view-the-role-of-shareholder-
proposals-in-shaping-u-s-corporate-governance-2000-2018/; see also Stuart L. Gillan & Laura T. Starks,
The Evolution of Shareholder Activism in the United States, 19(1) J. ArPL. CORP. FINANCE 55, 57-58
(2007).

WAL - LR A A mERRL > TR TP it 5 (Corporate gadfly) - & pF 3 1
<AL PR RN PR #ééﬁl%ﬁﬁi#&%i"‘ FREGPES P p L B - See
James R. Copland, SEC Rule 14a-8: Ripe for Reform, Statement to the House Committee on Financial
Services Subcommittee on Capital Markets and Government Sponsored Enterprises, Hearing on
Corporate Governance: Fostering a System that Promotes Capital Formation and Maximizes Shareholder
Value, September 21, 2016, at 8, https://media4.manhattan-institute.org/sites/default/files/T-JC-

0916.pdf ; B **+ Chevedden 2. % § f 4 > see Ross Kerber, Special Report: Economy-class Activist
Investor Crashes the Corporate Party, REUTERS, October 23, 2013, https://www.reuters.com/article/us-
activist-chevedden-special-report/special-report-economy-class-activist-investor-crashes-the-corporate-
party-idUSBRE99MOL E20131023.

300 See Marc Trevifio, 2019 Proxy Season Review: Part 1—Rule 14a-8 Shareholder Proposals, HARVARD
LAw ScHooL FORUM ON CORPORATE GOVERNANCE (July 26, 2019),
https://corpgov.law.harvard.edu/2019/07/26/2019-proxy-season-review-part-1-rule-14a-8-shareholder-
proposals/; see also Gibson Dunn, Shareholder Proposal Developments During the 2018 Proxy Season
(July 12, 2018), https://www.gibsondunn.com/wp-content/uploads/2018/07/shareholder-proposal-
developments-during-the-2018-proxy-season.pdf; Gibson Dunn, Shareholder Proposal Developments
During the 2016 Proxy Season (June 28, 2016), https://www.gibsondunn.com/wp-
content/uploads/documents/publications/Shareholder-Proposal-Developments-2016-Proxy-Season.pdf.
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301 See Papadopoulos, supra note 298.

%02 'yaron Nili, Beyond the Numbers: Substantive Gender Diversity in Boardrooms, 94(1) IND. L. J. 145,
197-200 (2019).

303 Matheson & Nicolet, supra note 16, at 1650.

304 See Adam M. Kanzer, The Use of Shareholder Proposals to Address Corporate Human Rights
Performance, in FINANCE FOR A BETTER WORLD: THE SHIFT TOWARD SUSTAINABILITY 71, 80-82 (Henri
Claude de Bettignies & Frangoisc Lépineux eds., 2009).

305 See Gibson Dunn, supra note 300; Gibson Dunn, Shareholder Proposal Developments During the 2017
Proxy Season, (June 29, 2017), https://www.gibsondunn.com/shareholder-proposal-developments-
during-the-2017-proxy-season/#_ftn5; see also Thomas Singer, Environmental and Social Proposals in
the 2017 Proxy Season, HARVARD LAW SCHoOOL FORUM ON CORPORATE GOVERNANCE (Oct. 29, 2017),
https://corpgov.law.harvard.edu/2017/10/26/environmental-and-social-proposals-in-the-2017-proxy-
season/.

306 Randall S. Thomas & James F. Cotter, Shareholder Proposals in the New Millenium: Shareholder
Support, Board Response, and Market Reaction, 13(2-3) J. Corp. FIN. 368, 389 (2007); see also James
R. Copland, Proxy Monitor 2011: A Report on Corporate Governance and Shareholder Activism, THE
MANHATTAN INSTITUTE 1, 3 (2011), https://www.proxymonitor.org/Reports/Proxy Monitor 2011.pdf.
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307 Lucian Bebchuk & Scott Hirst, Index Funds and the Future of Corporate Governance: Theory, Evidence,
and Policy, 119(8) CoLuMm. L. Rev. 2029, 2101-2102 (2019).

308 See Matheson & Nicolet, supra note 303, at 1660-1666; see also Papadopoulos, supra note 301.

309 See Lisa M. Fairfax, From Apathy to Activism: The Emergence, Impact, and Future of Shareholder
Activism as the New Corporate Governance Form, 99(3) B. U. L. Rev. 1301, 1309 & 1320 (2019); see
also Brown, supra note 36, at 300-305.

310 See Brown, supra note 36, at 303.

811 See Trevifo, supra note 300; Gibson Dunn, supra note 300.

312 Brown, supra note 36, at 305-309.

313 See Ho, supra note 43, at 8-12.

314 See Yaron Nili, Horizontal Directors, 114(5) Nw. U. L. REv. 1179, 1249 (2020); see also Kobi Kastiel
& Yaron Nili, In Search of the Absent Shareholders: A New Solution to Retail Investors” Apathy, 41(1)
DEL. J. Corp. L. 55, 76 (2016).
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315 See generally Yonca Ertimur, Fabrizio Ferri & Stephen R. Stubben, Board of Directors' Responsiveness
to Shareholders: Evidence from Shareholder Proposals, 16 J. COrp. FIN. 53 (2010).

316 See Fairfax, supra note 309, at 1328-1329; see also Brown, supra note 115, atn. 194. &]4c1 € ¥ % 4|
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Maggie Foley, Richard Cebula, Chulhee Jun & Robert Boylan, An Analysis of Withdrawn Shareholder
Proposals, 15(4) CORPORATE GOVERNANCE 546 (2015); see also JAMES D. CoX & THOMAS LEE HAZEN,
CORPORATIONS, 367 (2d. ed. 2003).

317 See Brown, supra note 36, at 303.

318 See id. at 303-304.
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319 See SEC Proposes Amendments to Modernize Shareholder Proposal Rule, U.S. SECURITIES AND
EXCHANGE COMMISSION, https://www.sec.gov/news/press-release/2019-232 (last visited Feb. 18, 2020);
see also 2019 Release.

320 See D. Gordon Smith, Matthew Wright & Marcus Kai Hintze, Private Ordering with Shareholder
Bylaws, 80 FORDHAM L. REV. 125, 185-187 (2011).

321 See Bainbridge, supra note 229, at 737-742 & n. 231-232.

322 See Kevin W. Waite, The Ordinary Business Operations Exception to the Shareholder Proposal Rule:
A Return to Predictability, 64(3) FORDHAM L. REV. 1253, 1273-1276 (1995).
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467 Donna M. Nagy, Judicial Reliance on Regulatory Interpretations in SEC No-Action Letters: Current
Problems and a Proposed Framework, 83(4) CORNELL L. REv. 921, 939 (1998).

WKL R TR E Y R ’??—i#”,ﬁiﬂﬁ SRR RIS R S J AN
See Division of Corporation Finance Informal Procedures Regarding Shareholder Proposals, U.S.
SECURITIES AND EXCHANGE COMMISSION, https://www.sec.gov/corpfin/informal-procedures-regarding-
shareholder-proposals (last visited Dec. 19 2019).
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46917 C.F.R. § 240.14a-8(m)(3)(i).

470 See Thompson, supra note 197, at 780 (The agency’s response comes in a letter sent by a SEC member
to the parties; the issue never gets to the five commissioners ...).

471 See Thomas P. Lemke, The SEC No-Action Letter Process, 42(4) Bus. LAw. 1019, 1020-1023 (1986).

472 5ee 17 C.F.R. § 202.1(d) (“... While opinions expressed by members of the staff do not constitute an
official expression of the Commission's views, they represent the views of persons who are
continuously working with the provisions of the statute involved.”).

473 Nagy, supra note 467, at 939.

474 Note, The SEC and “No-Action” Decisions under Proxy Rules 14a-8: The Case for Direct Judicial
Review, 84(1) HARV. L. REV. 835, 840 (1971).

475 1d. at 43.

MR 2F R 0a NEgREmpF o Kyst BHF @ % 23 o4 T There appears to be some
basis for your view that the Company may exclude the Proposal under rule 14a-8(i)(3). ... Accordingly,
we will not recommend enforcement action to the Commission if the Company omits the Proposal
from its proxy materials in reliance on rule 14a-8(i)(3) | See, e.g., Apple Inc., SEC No-Action Letter,
2019 SEC NO-ACT. LEXIS 451 (Dec. 6, 2019). ¥ 2 =% F & = @ & L 24 ¢ TWe are unable

to concur in your view that the Company may exclude the Proposal under rules 14a-8(b) and 14a-
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8(f). ... - See, e.q., Wheeler Real Estate Investment Trust, Inc., SEC No-Action Letter, 2019 SEC NO-
ACT. LEXIS 447 (Dec. 3, 2019).

477 SLB 14.

478 See, e.g., Electronic Arts Inc., SEC No-Action Letter, 2008 SEC No-Act. LEXIS 473 (May 23, 2008)
(“We note that litigation is pending in the United States District Court for the Southern District of New
York with respect to EA’s intention to omit the proposal from EA’s proxy materials. ... Accordingly,
we express no view with respect to EA’s intention to omit the instant proposal ...”); see also Gibson
Dunn, SEC Staff Announces Significant Changes to Shareholder Proposal No-Action Letter Process,
(Sept. 9, 2019), https://www.gibsondunn.com/sec-staff-announces-significant-changes-to-shareholder-
proposal-no-action-letter-process/# ednref10.

479 3@ i Gibson Dunn, supra note 478; Gibson Dunn, supra note 305; Gibson Dunn, supra note 300;
Gibson Dunn, Shareholder Proposal Developments During the 2015 Proxy Season, (July 15, 2015),
https://www.qibsondunn com/shareholder- proposal—developments-durinq—the—2015-proxv—season/.
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482 See generally John G. Matsusaka, Oguzhan Ozbas & lIrene Yi, Can Shareholder Proposals Hurt
Shareholders? Evidence from SEC No-Action Letter Decisions (USC CLASS Research Paper No.
CLASS17-4; Marshall School of Business Working Paper No. 17-7, 2019), available at
https://ssrn.com/abstract=2881408.

483 See Announcement Regarding Rule 14a-8 No-Action Requests, U.S. SECURITIES AND EXCHANGE

COMMISSION, https://www.sec.gov/corpfin/announcement/announcement-rule-14a-8-no-action-
requests (last visited Dec. 19, 2019).

484g+4), SEFENF e‘§;7ﬁ_ﬂpg‘&d, |v1;7§4?€#&§7‘r}vfr£i’ggf__SEC7‘ b OE @ B
2019 # 11 % 21 p z {8 » H #exh M & $2 3 ;X & 3 - See 2019-2020 Shareholder Proposal No-
Action Responses, U.S. SECURITIES AND EXCHANGE COMMISSION,

https://www.sec.gov/divisions/corpfin/shareholder-proposals-2019-2020.pdf (last visited Dec. 19, 2019).
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485 17 C.F.R. § 202.1(d) (“... The staff, upon request or on its own motion, will generally present questions
to the Commission which involve matters of substantial importance and where the issues are novel or
highly complex, although the granting of a request for an informal statement by the Commission is
entirely within its discretion.”).

486 Nagy, supra note 467, at 943 & n.104.

487 1d. at 943-944.

488 1d, at 944.

489 See J. Robert Jr. Brown, Shareholder Proposals and the Limits of Encrypted Interpretations, 63(1) VILL.
L. REv. 35, 71 (2018).

116
doi:10.6342/NTU202001433



by

AR §;i#&u$g@ WA A PR FET R A TEL o 2 AR R

RATLE S RE ALY BRI A sk .

$oF PR ER

-

Kan k- T s T BARFFABHEBEINE g0 230 0
e i B d R BApEOTE BRS 2L BicE

8 it kAT IR é%ﬁmé@ﬂ?ﬁﬁl$ﬁ$%&& tpgRtif i SEC 2
APRIAEABCFFEP-FE£% v Ldprdrvitmkty
FE PR AIMIRE FR2ZEFRFEYTTFRA > 07 R AQAEZELLY § 2
o AT g2 L FARS L sAF# Rip2 ™ » SEC Ayft B Plad §
LEa R R (TR L) TP RAEERIZAERCd 2T s

B2 ALARER T BB RS > @ f BRI IR 3R

R EML A o P # 0 ik Rule 14a-

fu

g

$- ¢ > Rule 14a-8 7 AP~ o 4p b 2 B {140 34 F R st F v iF
1934 # % 2% ~ (TICALR 2 NN E 2 R o 0T &2 Rule 14a-8 7 B 2
FEFAR Y o A AR L B8 L oy 0 B4 5 T BRI
Aulh td SECAz 2 @ v d SECw P L VB i2F N2 AR d 3%
A 2743w SECd X2 d4er @ i d 2 P4 %nd o

$- %4 SECaethad

F 27 3k SECAEA B AT e 2 fl2 L2 (772 22 & B ka)
B B RA|} R TR M gﬁﬁugﬁﬁfgii}%, GRS G 3 P =555 d

£ FHRIT 5 L@ PEFE K SECE - 7 a0 SEC i H % 1 Un 5
g 3 R F RAE A4 fA e et fEd SEC 1T R 242372 P 2 261k 5
FRo tRulelda-8 &z 57~ L &2 fd 4 ¢ » i3 SECv. Transamerica*®-

490 See id. at 74-76.
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492 See id. at 7.

493 Gumbs & Ising, supra note 96, at 43.

494 See Note, supra note 474, at 849.

495 SEC, 163 F.2d 511.
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4% SEC, 163 F.2d at 513.

497 Del. Const. Art. 4, §11(8) (“The Supreme Court shall have jurisdiction as follows: (8) To hear and
determine questions of law certified to it by ... the United States Securities and Exchange
Commission ...,where it appears to the Supreme Court that there are important and urgent reasons for an
immediate determination of such questions by it. The Supreme Court may, by rules, define generally the
conditions under which questions may be certified to it and prescribe methods of certification.”).

4% Junis L. Baldon, Taking a Backseat: How Delaware Can Alter the Role of the SEC in Evaluating
Shareholder Proposals, 4(1) ENTREPRENEURIAL Bus. L. J. 101, 110 (2009).

49 CA, Inc., 953 A.2d 227.
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P ERART 2 F R0 B R R B m e 2 2 5% 7 & 1934
% Section 25 (a) (1) z Rz > %] SEC 2. & ¥ ii-%_, (final order)
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5§ F5SEC%# A - 2SECIESRFAAB RS PIWHE LML R NE 2R
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500 See Baldon, supra note 498, at 112.

S5U.S.CA 8§702&8704. 2 ¢ Section 704 & 7 & F H #if § 2 /2 afods & > 40182 APA
FA=373 » (Agency action made reviewable by statute and final agency action for which there is no
other adequate remedy in a court are subject to judicial review.)

50228 U.S.C.A. § 1391 (e).

%315 U.S.C.A. § 78y (a) (1).
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504 Medical Comm. for Human Rights v. SEC, 432 F.2d 659 (D.C.Cir.1970), vacated as moot, 404 U.S.
403 (1972).

505 Kixmiller v. SEC, 492 F.2d 641 (D.C. Cir. 1974).

506 See id. at 644-645; see also Peter J. Jr. Skalaban, Borak Breathes: Implying A Private Right of Action to
Enforce SEC Rule 14a-8, 61(5) GEO. WASH. L. REv. 1514, 1516 (1993).

07 ACTWU, 15 F.3d at 257.

508 Missud v. S.E.C., Not Reported in F.Supp.2d, 2012 WL 1225858, at *3 (N.D. Cal. 2012).

509 United Church Bd. for World Ministries, 617 F.Supp. 837.

S10See NYCERS, 45 F.3d 7. A %2 ¢ & 3ns » 2 h2 %y 3 &
= APA & 75t A3 > @ B4 & 7 245 Rule 14a-8 » 2
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P HATTFI 0 e d 30 1934 F % 2% Section 14 (a) % Rule 14a-8 # 354 P ~ pi A

ok Az 2 4 A 377 (cause of action) > FIP A A B F FiRM A B e O 7 A
F 4 3 (privateaction) > FF F T EZRP 2 AR o 72 A X F L L
AFRFIEE G e BAEE 0 B P 5 4 1950 £ N % 1060 £ L 5 H > T R L
PRACEF AR B RS AFIRL TR AT BT 0 A BILE
A 2% F]2 3% 0 ]4e Peck v. Greyhound Corp. %512 ~ Curtin v. Am. Tel. & Tel. Co. %
5137 2 Brooks v. Standard Oil Co. %% 2 B %= B2 6 ¥ > A 3 % 5 PR

LA R

511 See Nagy, supra note 467, at 946.

512 peck v. Greyhound Corp., 97 F.Supp. 679 (S.D.N.Y. 1951). st 5 "% L $f = P A f L A P B % 2
% ] - See also Skalaban, supra note 506, at 1538; Note, supra note 494, at 844.

13 Curtin v. Am. Tel. & Tel. Co., 124 F.Supp. 197 (S.D.N.Y. 1954), aff'd per curiam (2d Cir. 1954)
(unreported).

514 Brooks v. Standard Oil Co., 308 F.Supp. 810 (S.D.N.Y. 1969)

Peck k¢ o EIRini RE G ABE FRRRRET Ay A orm o P RE AR EHEE A
PABFI L ARG 27 w245 > Ft B v H Hg- o See Peck, 97 F.Supp. at 680-681. | % Fu¥t
ORIl o i p 2 N B X 2= o See Edward Ross Aranow & Herbert A. Einhorn,
Corporate Proxy Contests: Enforcement of SEC Proxy Rules by the Commission and Private Parties,
31(5) N.Y.U. L. Rev. 875, 886 (1956).

Curtin % ¢ » A FiR: P - WePR 4 o h2bg £408d o 3R @ okl AT&T 42+
RSP 2R EFTn FHPRLE DT 2L FAFF -~ ER 0P H e RA2ZBFLFAHE - 7
B8 R o2 #4145 #s5 o See Curtin, 124 F.Supp. at 197-198.

Brooks % ¢ - 2R E £ SEC: RE RETAGFREL I L "RI AL R EF DG
% & 3% - See Brooks, 308 F.Supp. at 814.
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@ 1964 # 1], |. Case Co. v. Borak %°1°7 » B2t 3 2 Fag S Fgind Ak

7 i 5 Section 14 (a) 7R+ 2 "8 7 # * 37 F] (implied right of action) # 4= 4
oo Ak R4 Borak Ak Fih- HBEMYE > GF P i peRkpFE
Rule 14a-9 2 # \ G isdca Aok L § 1 W iB3% 43k > P10t k45 1934 # 522 %
27 iEAxre Rl ik L ¢ i3k (rescission) 2 4F T 27 (damages) - F=NE 3
E Pl s o d 3t Section 14 (a) 2 272 P enfz 5 MR A L2 £33 T
p

2

ARG FILTREY AP RS P AR R AE SR D
W E3n Section 14 (a) £ F "B 2 AT FpF 2P mF 1934 #H 2
Section14 (a) ™ % Rulel4a-9 2 # ' - ikiim feRkEd 23 pF > A T¥ ki
B 27 AR RHATFR s R R K AR AT T R o b A R A
A A TF e B Rulelda-9 o A ERE T ELA R B B Section14 (a)
FRRAOLAEZ 2 AT H b & s P A esna Section 14 (a)
u£RMl%@E?%%ﬁﬂiﬁ%ﬁ%ﬁmoﬁBm%%%%£i£@i?%
F % & F Rule 14a-9 2. 384 > & ﬁ‘*i&i@ﬁ Rule 14a-8 z. £ 3+ 3 pe iz 5 >
CE gl o
2t > fvF 3 v K x4k Rule 14a-8 $2 PAz3v2 % 6] 28 0 2Pt
LR P REYIFERLAL G LA AT At R R d o B
Medical Committee for Human Rights % # > £ Feid s » R 2 L % 2318 A miy =
S P kAP A PR o U E 3R BE 32 aran®? ;) Rauchman v. Mobil
Corp. %°¢ » ik ¥  Rule14a-8 H Z BRI £ FIRe RFHFT LR » 2 d 2
Borak %z 8.8 > % i 4i& F Rule 14a-8 ¥ » Section 14 (a) v B3 3L § &

B

516 J.1. Case Co. v. Borak, 377 U.S. 426 (1964).

1715 US.C. 8783 (2010). £ ¢+ » AR T A2 - A P2 % > 1 & {L*&%'iﬁ 1934 & %
R EPE2 AR R ’T'zééﬁ%ﬁffﬁéﬁﬁi v AEZEIRPIAS AR T B3RS 0 HAR TR
G OBEIREIRE R FEY & A B4 - See J.l. Case Co., 377 U.S. at 433-434.

S8 R > w4H3r 6 0 F 200 - See also Skalaban, supra note 506, at 1521-1522.

519 See J.1. Case Co., 377 U.S. at 430-431; see also Skalaban, supra note 506, at n. 46.

520 See, e.g., Mills v. Electric Auto-Lite Co., 396 U.S. 375 (1970); TSC Industries, Inc. v. Northway, Inc.,
426 U.S. 438 (1976); Rauchman v. Mobil Corp., 739 F.2d 205 (6th Cir.1984).

521 Medical Comm. for Human Rights, 432 F.2d at 671-672 (“There is no doubt that the Medical Committee
could obtain a judicial determination of the legitimacy of its claim through a private action against Dow
Chemical in the district court.”).
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% 37 %122 ; NYCERS v. American Brands, Inc.% # » % B £ 2+ Borak % 1 % iF

2 BRI R FZ R B0 A R LA # 4 FPB 5 12 Mougios v. W. R.

Grace & Co0.%5%* ~ Lovenheim v. Iroquois Brands, Ltd.% %% 2 Grimes v. Centerior

Energy Corp. 2 °2°p] 8_% $3p% " $ A TA LR AHE B o iea Ay

TRAIEEAL L R B RN U RFLFERELF

RURS AL o d 3% 247 194 > Borak %8225 ¥ K ¥ 42592 ] Rule 14a-8 £ 7 g2+ #
AR GRAL > R EFR S L LA F LI A P A TR AA

® 5] 1992 # 2z Roosevelt v. E. I. Du Pont de Nemours & Co.%5% » & 5 &7 4%
T B R b e defri TRule 14a-8 | BRSO LA CE SR F] o AR E P SiE
% ' 2 %4 Roosevelt 5 d — 7k lR—_E_'_aFL« Fpzkz % | A4 & Ruleld4a-8 w4 2 Du
Pont = 7 3% 7134 % > Du Pont = P43t 1991 # 3 A % € 2 £33 ek FpLw ki
GHREIDERTOREAR Y F2B AL AL N E R R RS RAE
Roosevelt ¥ & ¥t & £ 3% 5 B3 SEC F & 7 MDA I 204 3 2t & P A ¥ gy

rpE ) 4 ﬂ%ﬂkhJW&“”&%@%Wﬂﬁﬁiﬁ%%ﬁiggﬁ%
wEFIS 2 BT AR RS RIS GRS LRI E 2P ERR RS
B e oo RA LK Fpt A b oo i P oRiE ks FlR A £ R § 3 1092 & %

A 2 Aot R T A BB E > AR EFHAFIE I A FL

522 Rauchman, 739 F.2d at 207-208 (“We observe initially that we have substantial reservations concerning
the existence of an implied private cause of action based upon a violation of rule 14a-8. ...... We
therefore assume for the purposes of this decision that an implied private cause of action exists under
section 14(a), even when it is premised upon an alleged violation of rule 14a—8 rather than 14a-9.”).

52 NYCERS v. American Brands, Inc., 634 F.Supp. 1382, 1384-1386 (S.D.N.Y.1986) (“In light of Borak,
and the decisions of this court vindicating a private right of action brought to contest the exclusion of
shareholder proposals, we conclude that NYCERS can seek an interpretation of Rule 14a-8 as applied
to its particular proposal in this court.”).

524 Mougios v. W. R. Grace & Co., Not Reported in F.Supp., 1971 WL 263 (S.D.N.Y. 1971).

525 |_ovenheim v. Iroquois Brands, Ltd., 618 F.Supp. 554 (D.D.C. 1985).

526 Grimes v. Centerior Energy Corp., 909 F.2d 529 (D.C.Cir.1990), cert. denied, 498 U.S. 1073 (1991).

527 Roosevelt v. E.I. Du Pont de Nemours & Co., 958 F.2d 416 (D.C. Cir. 1992).

528 |d. at 417.

29 0d. at 418. F B S w # 4|4 By md o EANE 2 Euin i 0 T Du Pont o P AN E_p Y

(1991 i 3 118 p ) FHF A R4 %K Roosevelt $# %2 £ 23 ek Tl L E A ML A

B 2P kR A4 24P 2R AN E N FF T AR R LA L= BT AL - See
also Roosevelt v. E.I. Du Pont de Nemours and Co., Not Reported in F.Supp., 1991 WL 332260, at *1
(D.D.C. 1991).
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HERHRIO T - FYESHAAIEG MRARZ AN LT R A
FAFFIZRFIE > REFIRE ST PR F R e PR A AT o B2
REFFFFIRULF TR L FFROLATRALFL > B AR LR
R A L AN Y RORIRY % R

PRiE P R A PR Fl I d ARt X 3| Borak k2 B2 5 o # -Rule 14a-8 #7
BRSO A e R L I g s - f&d Section 14 (a) #7474 41
T AE > ¢ Rule 14a-8 #7 iffi % A 413 Fr2- T I4E » &2 Rulelda-9 #7 i fi 2k & $3%

Gk

T REFT A ET ﬁiﬁfljé 3 4B %52 © ¥ 43R Section 14 (a) 5 @ B k2
BB ERALfES & U}Mf Rule 14a-8 z_ # 4 3 ]°33» F]3 Section 14 (a) #f>t 4
% Jn 4 Roosevelt § 4 37 F]2 £ 3 » T 7 I;*> Borak % ¥ "R ¥ %% R & F A 37

Flzo L PRAZRE TR T T4 2T Borak % '~HLr|5Eﬁ,FJ:75:h;
BARZRAACTRZ ] BB A O TS plek s bR A SEC e k2§
Fivg gL W SECAGRE #riF 2 A WL Py g4odd > ddpdiizm
JEBEFRENINE FAR S 2 FHET TR G SRR KL FART]
AL FRBBRLRAN 2 PEEN LT T R R T RACAR

¥ & #4423 (declaratory and injunctive relief) 5% o

FAarr o BT A2 RN L R ERL 0 A 1993 £ 2 United
Paperworkers International Union v. International Paper Co.% 577 » = @ zr# LR F

AT AR E TG RERAL A HL 8 AT - mARE AP

5% Roosevelt, 958 F.2d at 418.

531 d. at 419.

532 See id. at 420; see also Skalaban, supra note 506, at 1536-1537.

53 Roosevelt, 958 F.2d at 422.

534 See id. at 421 (“... first, section 14(a) supports Roosevelt's right of action no less than it supports the
right recognized in Borak; second, “it would be demonstrably inequitable to [shareholders] with claims
comparable to those previously recognized” to deny the right to sue asserted here, ...”).

5% 1d. at 423-425. SEC = 4 4% ¢ — 4 ;% > see supra note 468.

5% See Roosevelt, 958 F.2d at 425.

537 United Paperworkers International Union v. International Paper Co., 985 F.2d 1190 (2d Cir. 1993).
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Rz L 32t Rule 14a-8 A23% o 2 13k 7 A IR 2R RO
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STRRG R 3 P FI AR R SRR £ 4o Roosevelt % 77 3L Rule 14a-8 7 i 3
MR NT R A R AR e AR - F 0 A AR R R RILP
M tardnd o FHEEREY RY A RFELA RURERAT R
BT fehiE e r g 2R ARG R A R EZT 0 T R
#-4r - United Paperworkers International Union % » 3% %38 % 3\.%5?;}2?—’51;‘_' o

ECEFVES S ELER S EE

- P MY BB

B REARR 2 AR Y o D LIRS R A S P AR
FEFAGHE T LR T F B HkE T3 E 55 2w Rule 14a-
8 B A 4 4 ¥ Roosevelt % %~ % » j€_ 1951 # 2 Peck %31 1992 & 2
Roosevelt % 5 1t » 3 - = % ; f 1992 # 2 Roosevelt %% 5 Rl 4 &>
Hd oo Eifz 2016 & 3 2020 EAp4-T > R 2019 & G A il 4 - i
SEE A0, 2020 2 3 p A A P

fjﬁ}gg;;,a,f;ﬁ\—%‘i TR TF A R ZR IR - R AP ARARKL 0 k- L e 81950
EF N 1080 £ AP Hpz A FZEFDE AL P AR L A2 ¥ od 3t 1084 &
' Rule 14a-8 $3 % L 2 #9058 £ A § BB A G @ U > FP B 7 L

—&%iu%gﬁﬁ?ﬁjﬁﬁﬁ?’ﬁ?ﬁlﬁﬁ”i TR FET Y

538 1d. at 1198.

5% B £ % 511946 & SEC v. Transamerica Corp. %42 % 5 > F ML K X2 2 RFn g5 50 # »
HP g 31 S Py e

540 See NYCERS v. Transdigm Group, Inc., 18 Civ. 11344 (KPF) (S.D.N.Y. 2019).
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LEi- tREGASPIESA LT TR IRAL ) HAm2 18 P gt
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¥4 4 (preliminary order) - & gft 8 4 414 b Az~ Rorm > &S

L \:&

541 See, e.g., Peck, 97 F.Supp. at 680 (plaintiff holding three shares of stock of the defendant corporation);
Curtin, 124 F.Supp. at 197 (plaintiff being the owner of a single share of defendant’s corporate stock);
Brooks, 308 F.Supp. at 810 (plaintiff being the holder of record of ten shares of defendant’s common
stock).

%42 Brooks, 308 F.Supp. at 810.

543 Bebchuk v. CA, Inc., 902 A.2d 737 (Del. Ch. 2006); Bebchuk v. Electronic Arts, Inc., Not Reported in
F.Supp.2d, 2013 WL 1777222 (S.D.N.Y. 2013).

544 peck, 97 F.Supp. at 680 (S.D.N.Y. 1951); Lovenheim, 618 F.Supp. 554.

545 See, e.g., NYCERS, 634 F.Supp. 1382; NYCERS, 789 F.Supp. 144; NYCERS v. Dole Food Company,
Inc., 969 F. 2d 1430 (2d Cir. 1992); AFSCME, 462 F. 3d 121; JANA Master Fund, Ltd. v. CNET
Networks, Inc., 954 A.2d 335 (Del. Ch. 2008); Gwyn R. Hartman Revocable Living Trust v. Southern
Michigan Bancorp, Inc., 780 F.3d 724 (6th Cir. 2015); Doris Behr 2012 Irrevocable Trust v. Johnson &
Johnson, 2019 WL 1519026 (D.N.J. 2019); NYCERS, 18 Civ. 11344,

546 See, e.g., Austin v. Consolidated Edison Co. of New York, Inc., 788 F.Supp. 192 (S.D.N.Y. 1992);
Roosevelt, 958 F.2d 416; United Paperworkers International Union, 985 F.2d 1190; ACTWU, 821
F.Supp. 877; Silberstein v. Aetna, Inc., Not Reported in F.Supp.3d, 2015 WL 1424058 (S.D.N.Y. 2015);
Trinity Wall Street v. Wal-Mart Stores, Inc., 792 F.3d 323 (3d Cir. 2015).

126
doi:10.6342/NTU202001433



®OR R R po# e # 40 4 (temporary restraining order ) & & A # 4 £

(permanent order) Fe PF4k 4= A %373 5 A Z R 2 AR5 5 A2 35 o 5 3%
FrRZp o RRFR AL ALGFRP RS ARSI THRERRAY §2

3
31 S T TINCERE NIEE SRS S S 1P M

AR EREF LT TR B L 2P LA AR R LBRLEEE

T4

RN CSUI N BT e S L ANl

2P REFLEEN LG R R

9;@#&%&%%’w%iﬂéﬁiﬁi?%?¥ﬂW”ﬁﬁ%ﬁﬁﬁﬁﬁw
o FHETRF

A
%
RUEAFRFIALELZ 2Ry 2300 bRka ™ AL ARELR

AR R 5 0 RN F DRERL e P2

RERLMAAED T F iEF Rule 14a-

WA PR s Rk R EF R RF2md D

2 REBBLZAZFRARRN G T

FOREADLF PRSI L hEERFRG S LR RE S F LA
A A EARKARE > AV Sy 2L RFLEE B EM LA R 2R
BA| L 2 HETER E o F|P A BV IRA o p B2 2 &R DB A\QJ;T;LH;&
FRBBR L2 RAERE > UE B L2 HEREANG > ALET R B2
WET G 2H T

(-) #Hngn

*+»~I‘

RHERE 225 552 e w5 Bz %1883k (case-or-

controversy requirement) 4~ 1 * 2 d e H A 702 oA @ B ERE B AR G%

34

547 See, e.g., Grimes v. Ohio Edison Co., 992 F.2d 455 (2d Cir. 1993); Hall v. Tyco Intern. Ltd., 223 F.R.D
219 (M.D.N.C. 2004).
548 See Grimes, 909 F.2d at 533; Grimes, 992 F.2d at 458. 8 7% & NYCERS v. American Brands, Inc. %

VAR R GO ER L AT TR AR RANZ A REM LT TRETE i'/
P2 T & & Grimes #rfkdzz ot = k¢ > BREPHRERIDGZHEFRE T AR
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%49 United Paperworkers Intern. Union, 801 F.Supp. 1134.

5%0 See Silberstein, Not Reported in F.Supp.3d, 2015 WL 1424058. 3% 2. » > @ 2R3 R L H 2 &
Fom w2014 E R A TR oF o AR M T o R L AR TIG eEa R
FEFEL AL T e

%1 U.S.C.A. Const. Art. 111 § 2.
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e L f2 o )4 > Trinity Wall Street v. Wal-Mart Stores %5%¢¢ » & 2 iz § +* 2014 #
ZHRFEPREE > H T 20148 2 Pk 7L RATRRFVEAAEF L
prd 3t HEE 2015 # R X HE DRk E o Fptoru @ 2015 2 TREP PR T
PRk PR AL L AP BIEES S A A i kL R G R T
MR B A B L S R RE R T %HE B E B (mere intent) %
2015 #feAcqplr i3 3k > TP A (likely) g4 2 F e 2014 £ 4pfe 2 12 d
:P”‘Js‘ v F]pt 5 B 2015ﬂ#”$#t‘§%~ TRGANT R EF A2 mT AKRE R

3 R 2 2015 # 12 s

N,

HEFTREL ERAIPL I 27 T FF R F

(\x.

552 Trinity Wall Street v. Wal-Mart Stores, Inc., 75 F.Supp.3d 617, 624-625 (D. Del. 2014).

553 See Bell Atl. Corp. v. MFS Commc'ns Co., Inc., 901 F.Supp. 835, 842 (D.Del.1995) (“The ripeness
doctrine attempts to define when an otherwise proper party may bring an action.”).

554 Abbott Laboratories v. Gardner, 387 U.S. 136, 149 (1967).

555 Bebchuk, 902 A.2d at 740.

5% Trinity Wall Street, 75 F.Supp.3d at 617.
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557 1d. at 628-629.

58 Trinity Wall Street v. Wal-Mart Stores, Inc., 792 F.3d 323, 334 (3d Cir. 2015). See also Lindner v.
American Exp. Co., Not Reported in F.Supp.2d, 2011 WL 2581745, at *1 (S.D.N.Y. 2011); ACTWU,
821 F.Supp. at 879 & n. 2.

559 Hall, 223 F.R.D at 247.

560 Bebchuk, 902 A.2d at 737.

%61 See infra note 616.
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Bebchuk, 902 A.2d at 742.

563 Cnty. of L.A. v. Davis, 440 U.S. 625, 631 (1979) (“When the issues presented in a case are no longer
‘live’ or the parties lack a legally cognizable interest in the outcome, the case becomes moot™); Knox
v. Serv. Emps. Int'l Union, Local 1000, 567 U.S. 298, 132 S.Ct. 2277, 2287 (2012) (“A case becomes
moot only when it is impossible for a court to grant any effectual relief whatever to the prevailing
party”).

564 SEC, 404 U.S. at 406.

565 Murphy v. Hunt, 455 U.S. 478, 481 (1982) (“The ‘capable of repetition, yet evading review’ doctrine is
limited to the situation where two elements are combined: (1) the challenged action was in its duration
too short to be fully litigated prior to its cessation or expiration, and (2) there was a reasonable
expectation that the same complaining party would be subjected to the same action again.”). * = & it
TEFAALEER - EALKLP -

%66 Mougios v. W. R. Grace & Co., 52 F.R.D. 576, 577 (5.D.N.Y.1971).
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567 Lindner, Not Reported in F.Supp.2d, 2011 WL 2581745, at *5.
568 Trinity Wall Street, 75 F.Supp.3d at 627-629.

569 NYCERS, 969 F. 2d at 1432.

570 Ott v. Boston Edison Co., 413 Mass. 680 (Mass. 1992).
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(1) BP#£R

HEATR A AP ARR BT S PR RTRZ A N6 R OF

¥ io 1 (likelihood) F# %4, g % § geozn i E "€ 4 7 & | (substantial

51 David E. Shipley, The Preliminary Injunction Standard in Diversity: A Typical Unguided Erie Choice,
50(4) GA. L. Rev. 1169, 1171 (2016). 7 & # T = (2019) - T ATPE K B s #1R ST AR F 132
EH MafEFRLELP ) > MR AF2EFREER KL% 0 F 1700

TERTRRRME ik TR RGBT LR LAY JIEFER DL AIE A R
Bt AF e i* L& %34 H B s+ (burden of persuasion) » ~@iz s K HE P z- 2% - 2k
e ELF L Q% DA TsE s SRR 5TL | OL77 0 SR 300 0| th2b Ry A2 % B
ER A R AE R R 24T - See, e.g., Lovenheim, 618 F.Supp. 554 (granting relief); Austin, 788
F.Supp. 192; Silberstein v. Aetna, Inc., Not Reported in F.Supp.3d, 2014 WL 1388790 (S.D.N.Y. 2014);
Doris Behr 2012 Irrevocable Trust, 2019 WL 1519026, n. 5; Tosdal, F.Supp. 3d, 2020 U.S. Dist. LEXIS
32215 (denying relief).

MATF L I EEETNEBEMEZ G AV ALENREF TUHESFMNEE 2 AVl
B3 > E AR EEY L o Lth T 54535710 F 180 - See, e.g., NYCERS v. Dole Food
Company, Inc., 795 F.Supp. 95 (S.D.N.Y. 1992); NYCERS, 634 F.Supp. 1382 (granting relief).

574 Lovenheim, 618 F.Supp. at 561.
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FH A IR BRI R AN L RS2 - RARRE A T T
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Pl e B ARR & B R AP F 2 F kg B R AR RIS E

575 See, e.g., Austin, 788 F.Supp. at 194; NYCERS, 789 F.Supp. at 146; NYCERS, 795 F.Supp. at 99.
576 NYCERS, 634 F.Supp. at 1382.

377 Silberstein, Not Reported in F.Supp.3d, 2014 WL 1388790, at *2. e % k82§ £ 7 A %2535 7 i {2
2 EBPAER LBAFAFITRPRIFTARIALIRAAT 2 0 F)y Ll"%?’ CE S N 1
FORR PR EA

578 Note, supra note 474, at 855.

579 See, e.g., Peck, 97 F.Supp. 679; United Mine Workers of America v. Pittson Co., Not Reported in
F.Supp., 1989 WL 201060 (D.D.C. 1989).

580 See, e.g., Brooks, 308 F.Supp. 810; NYCERS, 789 F.Supp. 144.
581 Nagy, supra note 467, at 982.

582 See, e.g., Medical Comm. for Human Rights, 432 F.2d 659; see also Nagy, supra note 467, at 979.

583 See, e.g., Austin, 788 F.Supp. 192 (deferring to position expressed in more than fifty no-action letters

over ten years that proposals relating to pension plans may be excluded as related to “ordinary course of
business).
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FP-4p 02 L jiEH & 5 1986 # 2 NYCERS % %88 . 1992 & 2. NYCERS %°%¢ Austin

%84 See, e.g., NYCERS, 795 F.Supp. 95 (deference to no-action letter less warranted when SEC shifted
rationales for excluding proposals on national health insurance).

585 See, e.9., ACTWU, 821 F.Supp. at 886 (“In determining whether to defer to a position drawn from a
series of no-action letters, courts must recognize that a change in SEC position does not necessarily
reveal capricious action by the agency; ... Thus, an SEC departure from a prior position must be
considered in light of changing public and shareholder concerns.”).

586 See, e.g., NYCERS, 634 F.Supp. 1382; Roosevelt, 958 F.2d 416; ACTWU v. SEC, 15 F.3d 254 (2d Cir.
1994); NYCERS, 45 F.3d 7; Apache Corp. v. NYCERS, 621 F.Supp.2d 444 (S.D. Tex. 2008); Lindner,
Not Reported in F.Supp.2d, 2011 WL 2581745, at *1; Tosdal, F.Supp. 3d, 2020 U.S. Dist. LEXIS 32215.

587 Lovenheim, 618 F.Supp. at 561 (“Absent a preliminary injunction, plaintiff will suffer irreparable harm
by losing the opportunity to communicate his concern with those shareholders not attending the
upcoming shareholder meeting.”).

8 NYCERS, 634 F.Supp. at 1388. & % [23n %
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59 Austin, 788 F.Supp. at 196.

%9 Trinity Wall Street, 75 F.Supp.3d at 634. {1 jn & % L35+ 35 % ¥ 2 & g-fopess o

592 See, e.g., Peck, 97 F.Supp. at 681; Mougios, Not Reported in F.Supp., 1971 WL 263, at*1.

593 See Curtin, 124 F.Supp. at 198. {2 A v 3% » HZ M AL FE %52 2 A5 ~ A5 4 P9k 4
F2fIE YR 0 R 2 E 1 2 2

59 See Roosevelt, Not Reported in F.Supp., 1991 WL 332260, at *1.

5% Doris Behr 2012 Irrevocable Trust, 2019 WL 1519026.
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5% Curtin, 124 F.Supp. 197.

%97 United Paperworkers Intern. Union, 801 F.Supp. at 1135.
% NYCERS, 634 F.Supp. at 1389.

59 L ovenheim, 618 F.Supp. at 561-562
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600 Trinity Wall Street, 75 F.Supp.3d at 634.

601 |_ovenheim, 618 F.Supp. at 562.

802 Trinity Wall Street, 75 F.Supp.3d at 634.

603 Bolier & Co., LLC v. Decca Furniture (USA), Inc., Not Reported in S.E.2d, 2015 WL 3413247, at *10
(N.C.B.C. 2015) (citing Aoude v. Mobil Oil Corp., 862 F.2d 890, 896 (1st Cir.1988)) (“posting of a bond
is not a jurisdictional prerequisite to the validity of a preliminary injunction”); Clarkson Co., Ltd.
v. Shaheen, 544 F.2d 624, 632 (2nd Cir.1976) (“[B]ecause, under Fed. R. Civ. P. 65, the amount of any
bond to be given upon the issuance of a preliminary injunction rests within the sound discretion of the
trial court, the district court may dispense with the filing of a bond.” (citations omitted)).
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604 Mills, 396 U.S. at 393-394.

605 Boeing Co. v. Van Gemert, 444 U.S. 472, 478 (1980).

608 Mills, 396 U.S. at 396.

807 ACTWU v. Wal-Mart Stores, Inc., 54 F.3d. 69 (2d. Cir. 1995).
608 KBR v. Chevedden, 478 Fed. Appx. 213 (5th Cir. 2012).
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610 “Corporate gadflies”, see James R. Copland, SEC Rule 14a-8: Ripe for Reform, Statement to the House
Committee on Financial Services Subcommittee on Capital Markets and Government Sponsored
Enterprises, Hearing on Corporate Governance: Fostering a System that Promotes Capital Formation and
Maximizes Shareholder Value, September 21, 2016, at 8, https://media4.manhattan-
institute.org/sites/default/files/T-JC-0916.pdf.

611 pg >+ Chevedden z_ % & #§ /i - See Ross Kerber, Special Report: Economy-class Activist Investor
Crashes the Corporate Party, REUTERS (Oct. 23, 2013), https://www.reuters.com/article/us-activist-
chevedden-special-report/special-report-economy-class-activist-investor-crashes-the-corporate-party-
idUSBRE99IMOLE20131023.

612 See, e.g., Ashford Inc. v. Unite Here., Not Reported in F.Supp.3d, 2015 WL 11121019 (N.D. Tex. 2015).
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