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Abstract

Titled “Advertisement, Premium, Sweepstakes and Competition Law,” this study
positions the definition of “competition,” examining whether existing competition laws
which regulate marketing campaigns are appropriate or not. Due to space limitations,

this paper emphasize on advertisement, premium and sweepstakes.

First of all, this study elucidates the due image of competition. From the relation
between restrictive competition and unfair competition, it’s better that defining
competition as constructing a competitive market which could accept diverse and free
means instead of performance-based competition as Taiwan Fair Trade Act does. In
addition, this paper introduce and analyze the regulations on advertisement, premium
and sweepstakes under the competition laws of the United States, Japan and Taiwan
respectively. The U.S. competition law adopts a decentralized legislative model, and its
regulation of false advertisements is scattered in federal statutes, state laws, and
common law which cumulative judgment principles on deception. The conduct of
premium is considered to be part of free competition in the market, only regulated for
misleading conduct in safety, mailing, and labeling, while the conduct of sweepstakes
is prohibited regardless of the amount of the prize. In Japan, advertisement, premium
and sweepstakes are mainly regulated in Act against Unjustifiable Premiums and
Misleading Representations, and the competent authority, the Consumer Affairs Agency,
issues complicated and detailed administrative rules to explain the various elements.
Besides, the Fair Trade Law of Taiwan stipulates the two behaviors in Article 21 and

Article 23.

Whether a marketing practice is unfair competition or not should be determined

by “the effect of the practice on consumers”. If the positive effect on consumers is

v

doi:10.6342/NTU202202879



greater than the negative effect, then there is no need to regulate. Therefore, we propose
to delete the provision of premium and sweepstakes from Article 23 of the Fair Trade
Law, and the regulation of advertisement should focus on the function of information
communication. It is also suggested that whether an advertisement constitutes
deception should be determined after establishing the image of the relevant consumers
in the case. Finally, it is recommended that behavioral economics should be introduced
into the field of competition law and consumer education should be strengthened, and
the enforcement model and direction should be adjusted to assist and strengthen

consumers' ability to make consumer choices.

Keywords: Fair Trade Act ~ Unfair Competitions * False Advertisement > Premium *

Sweepstakes
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By i RBR AL HE JE 3 Ao ] P B T B A 3L ©

AR T ARSI M 255 5 LA E AR T B 2 T EAR R F AR A

BHEARR ~ RREZIR > AL A BRT AAE B L F P aRiE K ey 4% B ARTFAE -

BHAEE GIEEFHA) £33 AT4H3E 200 A 3435 BF kA ATHE 120 A 68
”“%ﬁ(mm)<&%ﬁ%@mﬂ%$(i%» R 67-75 > 3% BB M A R d -

30 R, Frederic M. Scherer (1980), Industrial Market Structure and Economic Performance, Rand
McNally College Publishing Company, at 42.
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PR A B F TG ET AR R F AN BRI AXRA

FRAE—HFHA - B3R A b T E R 2 F I -
F—B BFERETHIEER

ABENTEE R F 0 Y KB EFZH Baumol & & &S Panzer fv
Willig * 4% & 5% 5 1£ 7 35 (contestable markets) 34t & » 32 A 3 & 2R R F L
ZEULEMACAFRRE BEFLHEREGEPHRI RATIHE R E

BT R FERME -

GEUBAFEAGRETHOPE N RAHRZRETHREE LUK
A (sunk cost) 2H%E %5 > BIMRBFHRTY > LEBRGETH LML TEES > ]
A BF AT G S RS BB BF A AN BRAT T 3 S A T AR SAAT BP
BERA T 0 A8 A "7 88 (hitandrun) #4] 0 BA LB F4 > 44T 555

FHEUBRS  FAEERFRED -

BFWT GO KRR DRF T IHZAMEAE - B EAR EFAE - £
ERANE B LHEEGERNERERR FRALSHEESHERRAR T A BEL
MFLEEATHZHEFRE R S BB EIRRA > T LRLTAEES

SR

31" & Baumol, William J, Panzar, John C and Willig, Robert D. (1988). Contestable Markets and the
Theory of Industry Structure: Harcourt College Pub. ; William J Baumol (1986), Contestable markets:
an uprising in the theory of industry structure, MICROTHEORY: APPLICATIONS AND ORIGINS.
2 PRILARAAIEE E R BBY > SBEANECRERAZIRAMT
P A (1998) CGRFM AR BE BRI B R ) (X FRHFF) 6 5 18 B 19°
MAEARES 0 ATIB3E 330 B 19-20 ¢
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R F TR A IR A 3T 0 T 8 D E LR A AR
% B WIS B A A TN A B A B AL AT IR W5 R ER
Bt ~ &% 2 3% Shepherd (1984 ) 38 A B f& 3 S AX A 1 35734 & 4 BR 5 09 LR AR

A0 RFMT IR EHF T —RAT LHE R -

B2 AT mFATA

AT RFEFEECHEATAEARE B2 2T~ IR F F ]
RHT o FMAHARTRAEGHLE XS - A RFONART AL -LHS
NEBRHFEDERT BERFAZRNZ HATEFAEE L ERFITA @™
HEHNHF B & T ARSI AT R F BT 287 R PRI b2 8 e

AR G2 AP 0 B R B B R AR R AR
AR IFAT A RAF KT A28 EAT HE R B K A2 42 dh AR F A
FREHY > ZEMTHRG T RN > MBTHT ARG oA B H] > TR

FEERB A LB IR TS R LR B TR s By

35 See Marius Schwartz & Robert J Reynolds (1983), Contestable markets: An uprising in the theory of
industry structure: Comment, 73 THE AMERICAN ECONOMIC REVIEW 3 ; Marius Schwartz (1986), The
nature and scope of contestability theory, 38 OXFORD ECONOMIC PAPERS, 37-57 5 William G Shepherd
(1984), " Contestability" vs. Competition, 74 THE AMERICAN ECONOMIC REVIEW 4, 572-587 ; M. L.
Weitzman (1983), Contestable markets: An uprising in the theory of industry structure: Comment, 73
AMERICAN ECONOMIC REVIEW 3.#H4it3¥ 2 B JE 7 A William J BaumolJohn C Panzar & Robert D
Willig (1983), Contestable markets: An uprising in the theory of industry structure: Reply, 73 THE
AMERICAN ECONOMIC REVIEW 3.

36 Shepherd(1984), " CONTESTABILITY" VS. COMPETITION.

TBRS  AABES > A 13-

S B ALORMEA D BESEAG BLSEAMAXSAE AR ERAAMZ —

S RREEF (1993) (BBRERERNFRHE) MR A6 2T ZRK -

Mk4EF > ATHIE38 A S

40 Anselm Kamperman Sanders, Unfair competition law, Clarendon Press: Oxford University Pres, 1997,

at 22 468 > AT4E3E 100 A 16 °

ERAT (2007) AN FRHE ) ZhR R23 LT Ak AR  ATHES B 12,531 ¢
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S48 B R OB kM % % Baumbach & Hefermehl 4§ & 2-F 35 547 A4 2
HREENA T A REERBEE - R EME ¥ - MR ARSE - URE LA

BF F BRI AR A o
$—18 ERBEGE

Hymd TERBERE > GIEEFTRTRA T ARUKE ~ 5§ ~ R
AN MR RFFOFEER B RRERGEAM T L AR TIREEZ T

EMEY > BRA—REREEMLS  eRAGRMAZ B E MEZ Y

Prel ket F o A I F R R AR B E oL A B H AR BT
DR & A EHMRRAEZ T EFRBIFEERHHE? - £ZRFUET > 218
FEMMARFYRINFERIRER  RILE KL eBE EH0F 50
%@470

Feob o R BT AF A AR ER 4Bk 4B B R B HR e F4® (performance-

Pz o ATABIEY 0 B S BIRTHE 0 ATBIE 100 B 92-93 5 MRISE 0 ATHEE 10> A9
BLBkok4k 0 ATIB3E 11 > B 73 ° Kraft » Bartholomeyczik 424 % » 1973 » S.396 5 GRUR 1980 - S.
967 ff. (#3])-

MBSk AR > ATAB3E 110 B 59-60 °

YR KB ATIBIE S B S31; KEERFH 0 ATIHE 38 A 23 -

OBEF (1992) (AFR Gz kB ey k5 - F %228 (2 FX5FF)0
H0#> A2

YE B E S RAGE007), B AR EBWEMIG /AREY, FBEEZE > B 198-199 (P EHH H

WaAE # 1 R).
B AXXBRTAFER T EGERF TR
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based competition®® » 4% 3L : Leistungswettbewerb ) % € & #1343 ©

#& B %% H.C. Nipperdey * #i8 %23 E ey AN &y F (performance-
based competition, Leistungswettbewerb ) #I [ #¢ %% ¥ (impediment competition ,
Behinderungswettbewerb ) 4T & 9% > AT H L5 F B & 50 H RIFIRIE AL NG £

S EHRRRI AT A > B RAE B AN TR F A RIS 04T A

o

BRAMBBERZEUAZ_FEHALH - REMEHRF (performance-
based competition) #)JR B > M SHEER A 09 BN & Bk F (performance-based
competition, Leistungswettbewerb ) > 4 L R AE A T R AP35 | A by hw A 22 0k 6 5%
FITh LoBELE BFREXRREARGI R ESEASHAHHEELLR
B3| N ZAT Ry 0 R BAIFEAR R R MO AT AN G AT AT X
Ae B B MBPRBERFHFMA S K B ERITIBER T B IR AN
MZATA? - LI RT > A EAFEAMN - BB E s TS EEARIM
M FFR AEMERESL RALE KRB EFORGEE > CAERRNARE

BRLEMAESEZHERFHREN -

<,

BB R R F AT AR RF R F B L L ( Gesetz gegen
Wettbewerbsbeschrinkungen, GWB) 3 » R 2-F 5 547 & Rl & R £ § 5t F 5 hl %

(Gesetz gegen den unlauteren Wettbewerb, UWG) .88 ° 3L AE 3L 2 & R A fE R

Y XK FAR BT (effective competition ) ©

50" James S. Venit (2008), Cooperation, Initiative and Regulation — A Cross Cultural Inquiry, in
EUROPEAN COMPETITION LAW ANNUAL 2007: A REFORMED APPROACH TO ARTICLE 82 EC, 8-9, (Claus-
Dieter Ehlermann & Mel Marquis eds.).

ke RAGEARAZ M > A EHEm L L

52 John Kallaugher & Brian Sher (2004), Rebates revisited: Anti-competitive effects and exclusionary
abuse under Article 82, 25 EUROPEAN COMPETITION LAW REVIEW 5, 269-270.

B R RAT ARG BF BRI RBIBF LR 2015 FRMEFE AFRHEE @R

https://www.ftc.gov.tw/upload/c589d208-d2fc-4e62-b618-37¢656652fd4.pdf ( & #% % ¥ 8 #

2021/10/16) ©

SOPEAT ARG BT BBIREE HF AL 2017 FRMEE 2017 F8 A A FRHEE
& #3 > https://www.ftc.gov.tw/upload/8b3644db-c28e-4434-8da7-69cce807b5c3.pdf (&% %% B

#1 1 2021/10/16) «

14

doi:10.6342/NTU202202879



ARIEERFHREER B FFLBERB S SR L5 H R KR FAE
Heth s BRI S AE AR B L ~ BT SR F M T o {2 N IR
BA LR HMIFLE B RAIBIERT - A FRIRBAE B F T AN TR 55 17 1k
EREB T HMERSAERFRIEZATAR TAERF ) TR ZIRH

BF Py LR LSS o

— B imdh A F

BE A E R AEAE SR A A AL~ o H AR B F Ik

MAREHH R BRIEARFZFHAFRRY > BPB Tirdhse s, o

WMREAA G BAERFZIATAEBRANFRFMILEL? FEHRHE

RAB R AT HAZ B4 B B9 B F B &R G HIET M IR AR A A A AR~ B g

-

Su B R AN F IR G B RAR R EE T kT AR NPT o KRR A

U BB ~ B H - MBI T KEARFZFERRGRE. -
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BHRANFRGES BT hEHREGEF G BREAS EXE 5 e
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AREREE S HAEIEB S - R HEEA BT AAT?

B T 5 b AR B P9 A AR A 01 gk O B A 35 e PR T A
QMBS AN BERANY  BAFEAHERARARE X HELEA
DT i A e R A (RRREAFAS REZH D)~ fosh A

SEFRAREY - FEhHR= - FEIEZ (1983) (H - RAELBS| FiL) > B 4971 F#HE
FRHAL o
CBRY o A4EES > A 531
SIEEAS > ATHHIE4] > A 23 -
BB EBAR (1991 ) (R ERB EFBATEH A NFR Gk ) (BRESFR) F 448 B 9-56°
9 Lina M Khan (2016), Amazon's antitrust paradox, 126 YALE LJ, 737.
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WX AR T F A R HUE ~ BRI RE st 0 B W Rk R
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F47h ML EEA EX B
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SRR 0 BT P HEIPERA THFMG D ERBRARFZAY
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EHA) F o ATHHIE200 A4
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HZUSNXETAHIENTELRERZ NS c PHELLNTFRHEE 83 MNE L6018 & Rk
FAF R 5 Z A4 0 hitps://www.ftc.gov.tw/upload/ac0b0f88-b2d9-4ede-8cca-799810967356.pdf (&
1% BE B HR 2021/10/17) 0 B 2 e
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B FhofEB ~ 28 T RAXARFILEAERE  ETRIRHRFEZ
kAT %03 B AT RBAR 2 S F BAL AAT ke iB B IR BB F 0k F 19 B A X BT
ZATHPE2BE2HRRAT TAHERZHBEBRER HEMS > KiaEET EA K
MFTHETHRGEAF  RAGRES4HRT "HRIELAFRLELEd
FRAIRFELS A — ¥R T H PR @48 R A 3ok ey 4 PR E B 5
RARA > A HZAE R A L35 TF 35T 5 B B L AT o B8 0 S4B R 7T At 4 IR 3%
T3 B E A R ET e o T FIE AR B R B AT R e F B R A A RS

(effective competition ) °

BEBF AL RO EEAR I FR G ERBIRFIBFATAHETR NP
MFAT A PPRS ) L3RS — Lk stk AT B A~ BRI ALK 0 £
BRIy F Lk XA XA PR E » BB F AR A 5 F - RBRNS —AEAT
BHh—RE AR FLRERATNIER —RE 7 FTUH FEBEZLZRFL?

TR AT 2 SR T AT = 0 B )~ F AR R
F47 B0 B B SRR T AR IR T RSB R 2R E TS
BUSERBE BRTHEARHREZRFAGL  AABARREES
WA (LABERFE) XA GRS THORLMRG RAFRE MER

MFZFBRAFERTHE - TAHARAFRERT EMRE -

ALERBDRFITAZRR L BEENTHATEA BAESRTA - &5 L

ZARE EE AT A BAGE S MAFBEE TG E T I E AR B

OOAk R HE o BBRAIBF LA 2015 FRMNEF 2P LR ARMEN R 90
https://www.ftc.gov.tw/upload/c589d208-d2fc-4€62-b68-37¢656652fd4.pdf ( & #% % % 8 #
2021/10/16)

7 3532 % T refuses to supply another undertaking with such a good or commercial service for adequate
consideration, in particular to grant it access to data, networks or other infrastructure facilities, and if the
supply or the granting of access is objectively necessary in order to operate on an upstream or
downstream market and the refusal threatens to eliminate effective competition on that market, unless
there is an objective justification for the refusal ; >  https:// www.gesetze-im-
internet.de/englisch gwb/englisch gwb.html#p0062 (F 4 %% B 45 : 2021/10/16) °
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76 Hovenkamp(2009), UNITED STATES COMPETITION POLICY IN CRISIS: 1890-1955, 320-321.
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77 JANE C. GINSBURGJESSICA LITMAN & MARY L. KEVLIN(2007), TRADEMARK AND UNFAIR
COMPETITION LAW : CASES AND MATERIALS 1-2  (Foundation Press 4th ed.).

RS > ATIRIE6T > A S e

Y OHBATHRFRIEZ AR E R AN AN B2 R UFERYBGFAER 0 @
P RRERS] © 2B &% > AT R 12°

80 DUNNE (2015), Competition law and economic regulation : making and managing markets, 27.

81 Robert H. Bork (1967), The Goals of Antitrust Policy, 57 THE AMERICAN ECONOMIC REVIEW 2, 251-
252.
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25 15 US.C. §§ 52-55» #FT L nFRXHhH B @4 R  https://www.ftc.gov.tw/upload/2ad8329e-
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RSTHBRTZ AR - EMBERT - HHBORSSARL - MR FRF

XEFRABEBEHLHBITTRL -

AN BRFETFESBL2ENRE LT T U LB XF B E R4F
REZFT EEARAEBHLAEGHEFT (THAE Fhasd(h—FKEbE))
EABATHBENGES - Fhatd T XWBEETZANE L ENRBEH L AR
REWHAECIE ARG A 582 6y b1 o v b 53 91 A8 EL F BT 71 3%

1& > P CASCAG K SLAE RS 88 77 ko DA 2R AR 201
% wIE HACE LR 4o

EHATEE (BE) I TR e RBEB AT H wABEE S F
AN BZABETFEER/L TR AT NGRS ATAH — A EEREE S
FRMRFETR2 A9 REITERBEB S AWM FRACAEHNER L~ BATAH
HMEED 3 R YR LR BB EOWBATEANET -

F=Z% BAEBHRAETHLEEITAHEZIEEN

BB LB R RIEM 1962 F3TIL % 2013 B (AR HHE €A

BEBRBHBEEER) ZHEFNCAHBEFRHITYT > AL IES T 2014

POtk ~ B EF > AT483E 1920 B 98 °

22 gk e RT3 A E DRI T AEREDHR (BA52453 A1 BALERS A8 4

EFESF) o

PHMEICE T B FSADRBICHET 5 FHADH R (PR 10454 A 10 B AERFEBA5F

#5%) -

D T B AR RBAORBEICH T A FRADHR (PR 4 F2A 12 BAERIEEA SR

#3%) -

PRPEEITET H—MEEHITHTHRBEORBICHT HFADOHR (FR 9 £ 4 A 25

BAERGEZBAETS 3T 5) o

TERREESFK  EAREXACHIRENKITBT 5FHMORMITHT 5 FRADH R

(FARIE8 A BAERIZRAEFRS 545) -

VIRIEZE ~ FPRE ~ HFRL 0 ATAH3E 159 0 R 115-117 5 1963 F £ 1991 FX # 3t T £ EAHE ~ #t
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FE 2021 BB S EASTIESUEE

F—38 HEEBEN 2014 FF 2021 FhBE S ETEZHGEE R

-

o Fom A EEMMAN 2014 FRFRRANANFRHGEBE CRAHELR
HNERB DR TERTAHZFE KRB DETRS THEP HEHRE (R &
REH23GE 1A BEREFNHRRBETHELR) FHETE "HES
S LR BEERBRZATA  BRAFRBITHEEG SR FHE%F

¥R BM BT 458 | 29

ho F &A1 PR T A WA R S LA B R S A B A 4300
BAEFTE T RHHE BETES (RELE - BTIEFEAFTRIIA
BRZET) BEEHH A ZMERLERIH S > T AH EL R SR
ra B EF R P EoREM

—ot (1994) > ( B AHE AR TR ) (A FRHEF) H2 5% 280 A 76-825 2007
F2Z HYURER T BB > AT4B3E 120 B 113-114 ¢

MR EATERE TR TAMREREIS s FOFORTITEHHMEL IFHEUIHELED
RAIERT HITADNDHEZI - SZFEHITHU - ZDFADELDEL LIZZFDITAD
BOFONDE ZEZBIET 57D ELFRAIIIINSDERIZHIET 507 T Dbl &
BERLHTHIENTED - (P NHLAEXE > HERFOBRRFINLZRE BT Z
FEOFMIFLERATE ABLEABEERATAZLEF IR A THRAMIAE L L 2F
B FEHFEEL) o

299 B JHHE 5 ATHBIE 1590 B 278 ¢

O ESARFEEFRHFLEERB A TEY BB LFERTH %i??ﬁ&é&%&%
TREFHEFEA AR EARRZATHA Y - BABEANTIR SR E a2 "HReG4L %

FAAE  ERRABLERE o
OIHF LR R AT  AEAATEEF AT - LHYE > T8 159 B 278 -
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12014 2 2021 FH EEREF B EOTIEZINER R

FE B FHHEEaLS/AEE | FovFEMS
(B 5/ — %~/ ¥ | [HESL/HT]
#3457 ) ]

2014 (FA& 26 F) 32 | 0/19 (9/11/0) 31/283

2015 (Fm& 27 F) 308 1 0/28 (15/12/1) 14/154

2016 (F7x 28 ) 3% | 0/11 (6/5/0) 28/132

2017 (P 29 ) 3% | 0/14 (9/5/0) 51/168

2018 (5% 30 ) 3% | 0/23 (14/9/0) 56/203

OCHEHRE PR 26 FEICBIT AR BETEOERRARAF R TEFDOBEAADRE * R 3-
4> https://www.caa.go.jp/policies/policy/representation/fair labeling/pdf/150618premiums 3.pdf( F& 4%
% B 2021/4/8) °
O EHERE T TR 2T FEILBIT D FRETEDERIRARV AT FEDBEAADIRE | DA
& iz . L T ’ A 4 ’
https://www.caa.go.jp/policies/policy/representation/fair_labeling/pdf/160617premiums_1.pdf ( #& 14 %]
% B H 0 2021/4/8)
HEER T PR 28 FEICBIT D FRRTEOEARAAS AR FDBEILNDRE ;DN
E iz ®, 0 T ’ A 4-5 ’
https://www.caa.go.jp/policies/policy/representation/fair _labeling/pdf/fair labeling 170630 0001.pdf
(RA&BI% B 1 2021/4/8) -
OSEEHE TR 29 FEICHT B FBERTEDERIRALRN T EDBEALANDIRE | DR
E iz ®, 0 T ’ A 4-6 ’
https://www.caa.go.jp/policies/policy/representation/fair _labeling/pdf/fair labeling 180615 0002.pdf
(A& BIE B 1 2021/4/8) -
008 FHME T TR 30 FEICHIT B FHERTEDERIRALRN &R EDBEALANDIRE | DR
E b e L T ’ A 5 '
https://www.caa.go.jp/policies/policy/representation/fair labeling/information_other/2019/pdf/informat
ion_other 2019 190625 0003.pdf ( F& % %% B #7 : 2021/4/8) °
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2019 (A ) 307 0/18 (3/15/0) 42/196

2020 (AFn 2 ) 308 0/11 (7/3/1) 34/167
2021 (4 #a 3 &) 309 0/14 (8/6/0) 41/163
A3t 0/113 (56/57/1) 222/1136

%18 B HEN 2014 FF 2021 FHESETEIIEE L

M Sn e o B H B S AR APUE AN R S A OROR 3345 % 11 8
BB R TIEMATASIOE 2345 A EUF (BN E) A FTERE LA
ToEH BATHIET R ER 2 MR o

@apstho TR 1 ToAE HERE T s Tk R & R Rk MEATH R 0 i
A% BERZRAZRTEMN #2014 £ 2 2021 1% 4 4438 R B o0 FRH] T A 2
Hedr A > B3R w3 B RIRRPT 4 0 AT B E R ST RE A4 T8 5 M &

ju

(EHBITE AP LAIRE) A2 BEHL3.

HEER T ARAFRIBIT D FRETHEOERRAASE R EFDBEANDRE ) DN
&IZDWWT B 5-6 https://www.caa.go.jp/notice/assets/representation_200626 02.pdf ( F 14 & &
#1 1 2021/4/8)
S HEER T AR 2 FRICBT SR SEATHROERIRNAV £ T EDBIEANDRE | D
NFRIZDWT 0 A 5-6  https://www.caa.go.jp/notice/assets/representation 210721 01.pdf ( 14 %1
%8 # ©2022/6/10) °
0 HEER T AR 3 FREICBIT SR SEATHROERIRNAV £ T EDBIEANDRE | D
%(b’)blf B 5-6  https://www.caa.go.jp/notice/assets/representation_220526 01.pdf ( 14 %l
%8 # ©2022/6/10) °
SORLF SRR Y F T L EETES (PR 2 FHLFE 2185 ) A F A T RUFLMA
URLERFHILEE+ R E—BRUVERDOREI L HIERDEAEICEIT 58 %
SV B IR 0 ATH83E 305 (P A 29 3% ) R 50-51; AT483E 306 (F R 30 F3k4E ) R 52-54
LoFo LR > ATHH3E 3070 B 6,48-53 ¢
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B 1: FE ST BT EN

BB R E R E ar S e TIE]
16
14
12
10

o N B O

k264 jﬁﬁﬂfﬁ $EJZZSEE J?ESZZ%E SERB0ME SRITTAE SFI24E SRI34E
M v RoREF

F =R NP BRFRAHE

RENRERTATARREH L BERITARFENRETH L LA
BAEERS BEEAEEFMARRE > LA P RRMFTATEAM M AT - R
BRBI LR RS > SRR ER 4F (B 3LERT) RELXERFROFE
330 A ¥ RARIER B A TR ZAE 0 MABH S RIRAE T ER G ERA - ZM
AT EE T AN REERMIULFEF 2 LR UREEA B
SR TREZREN BB FRAOZATAHIRE & 2 bk @A (& &kwEF 31

BES5IE)-

3124‘!%@4’?%‘@ HEE RS EF R RN RERRERIT AT BRRR PR 2 FF

CHEHR > ATAB3E302 0 R 5 PR 27T FEM > ATE3E 3030 B 45 PR 28 FAM 0 ATHE
323040 A 5-65 FA29 FEA  AT4HE 305 R 6, 50-51 5 F Ak 30 FE M > ATHHE 3060 B 6,
52-54 5 AFu U EH 0 ATAB3E 307 0 B 6,48-53 AAu 2 FEHH > ATHHE 308 B 7,50-54 5 Sw
34 FM 0 ATdB3E309 0 A 8,52-53 ¢
S3Z)I 3SR~ WAMMA S > ATBE 183 B 307 HEHE > L b d Rk kL AEMR
FME (FR30F3 AUT) R10°
Ml R HF R WO 0 AN IE R FER O NEKREZ SN T DL EHE
https://www.caa.go.jp/policies/policy/representation/fair_labeling/fair_competition_code/industries/( &
% BI% 8 # 12021/4/20) °
SSHBRA T ANIT AR AFEHEEE AR FERADAAWATERBEEE ™
KRBT HE © SRR > ATHE3E 193 0 R 140-141 5 3BT AT > AT483£ 89 R 171 °
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B KRR 31 R | SRR K B B ARAE Y BT A R
MR LBEREATHMFR SLERXRERAATFRHFZBEGRTHR  FAH L
FEFNFEE G EH B XS EFRERFLEMOTFRF MGE W E IR

o BB HRL T - -

BE20205F6 A24 B A EH 24N FRFROFEL RPN RE
EATEROCM MARERLEANEITH (S 14 EET AL 194)

317 o

S B ARAER EEHARMREH LR AT HORG BB AN G ETHK
B4 X ATEOR R AR R A MG ERRE T A B F QB A €8 R R R 8 4

B2 R kbl dh RS LA -

EEHPITLE B 2014 FF 2021 ik > AR BB AT LM REITA AR
R R SRR S AT A ATE R A A S (STEUR ) £ 3Ty BUR UK
A EFBARELE RERBEBLHETAZIREATTHEABEX? Rtrd
R AFEME Gy oA F P B AR LA R L R EAMR T AT o4
FHAMARRG > WRABEEREGHEREMMWBED > HAHFLERE -

WE=Z+—% FEHFXFFEFHARL AEFL ’C/t&)é%: AT LD ~FmBEBEXLETIC
BT 2FBICONT " NEHLERERVAERIZEEDRELEZITT FRYLBEDH %
Bak L~ — I EHIC J:%Eiéﬁb!’)/\iiéﬁ@k?ﬁﬁUg‘%%Fﬂ@’\iﬁﬁi%%ﬁ{%@“ét
DO ERIMEO FEL ~XEHRTEHIENTEL ChEZRELLOETEHEEE F
FEd5 -

WO R EF R MW N ERFARNHNEKREINT D ERE
https://www.caa.go.jp/policies/policy/representation/fair labeling/fair competition code/industries/( F&

1% IBE B ¢ 2021/4/20) o
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T2 2 %)

g
/
AN

%8 EBE LW E R n At

Bk

EFBELHNFRNFRFATH FAERAHEAE —SEPIETHR OGN G E
TEAFRHFRECERTE  MAERS ERE - FRTERMETES
IR S T 2B X 5 & B €% (Federal Trade Commission Act) ¥ B »A-48 7%
#2 7% (Lanham Trade-Mark Act ; Lanham Act) ; M k44— % B X 5 /7 &%

( Uniform Deceptive Trade Practice Act) % -

Hb o UBHARHEEES 545 (a) BEAXZEREFRNFRFITHZIR

CREARR (1) R T BE LR B ER LR ALRE T ERRAT - K

o &

TR REAT > RAEZRE . > MRARETHERR NP RFTAGBAXIHEE

Q)

mE>

s ERE (FEMER (2) %) -

B R 5 & Bk 30k B )R T 3 P B F MR BOH B A A B B
AL ENE -MIARXHEBEGIHRELL  FRALNFAREATAHARTFEREZRL
A R G RAD AR ANER AT E A Z RN FAT AR TF RN F R

FRESTHE-EELALZRFRS

AANFHRFFELSABEREAERRICHIER T~ ERRICPITE 2 5L
REF - EREBABZATHETARERERBIARFEZE R TZ NHE
BR300 g RN R G R B @R R T RAEMIE  MENE - ERE L

318 & X % : Unfair methods of competition in or affecting commerce, and unfair or deceptive acts or

practices in or affecting commerce, are hereby declared unlawful. # 3£ £ 4% (331 X4 ) K5

#e~ HERS (BR) (1994) 0 (IR 36 BATdo kM ARE) » B S £UT ATHRAFRS

ZRAENT—FEAERATEN -

W N R BEZAREH R 0 @R REAR T F 23 F M 4% 0 » FTC v. RF. Keppel Bro.,

Inc. 291 U.S. 304(1934) % & 1938 4 Wheeler-Lea & E £ 1% » #R A RNH &£ 173 - L4tk

5> ATIHIE 120 B 48-50 «

208170 (1995) (ABBARHZ R GEFEALGIAR) (AXBRBEGHEET)  £T5F
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( Sherman Antitrust Act ) 321 & 5 & &% (Clayton Act) 3222 48 B M. -

Bk EBEKEHRE SRR T A2

AW

Hay

ERKEHRESATAZ LB BRAREE AR A S B X R®A A

%
¢

EmEamEAe RMEBRFHAMS S LZIRETIHWBEGFRE 8
W B TRIFELE AUNERELEERLERSHEHEBAP - NG
BOLRMEATA ERELATNAEZERESHE N B HAEGBR R AT

B 8 hF TR EIREIRAT R

FRBIFRGEB G EREMN M EERBELZE HFEH  BRET LY

3 (Y2
$—B MBLxd

HMAREAZHOB L LRI AN > LARHESZ2E A€ (The
Consumer Products Safety Commission ) # 7 &b 2 3% 31354248 L3% A 45 7] R4 > 4o

HIERBUBEZEG - BRFE -

18 B 165-169 °
2115 U.S.C. §§1-7.
22 15 U.S.C. §§12-27.
SBER AW > AT4B3E 148 © A 19-20 ° OECD (1977) > Premium Offers and Similar Marketing
Practices.
SRR > ATHBIE 120 R 59 -
325 16 C.FR. <section>251. X T $ATHIR AN F R HZ R & » N+ —FELMAE TN 0 I TH
SR ER IR RE 83 44 A 0 B 14-15 MRS & &4 &b IR R E R H T o
AR R A M TR EEREEL BUM AN SRR T EAES T £
B 2t B AT BB RO AT EEBAZE LEEIRT ~ S4BT
ST R EEBAT B2 E R TR o
326 16 C.F.R. <section> 1500.18.
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=8 #HFEHPY

BN EEI FAE AL BNFEN DR BT FFRGITEL A

BBFIRAR

# U.S. v. Deer Creek Products, Inc.’?®*— % ¥ » Deer Creek Products 7 3] 44 3%

FAFEEME > BAASHEHRETERRK  BREFEH -
#=8 " &E&, ARTRH

WEETER "2 &  JBEMZIRE  BHRIBEHFZEEP - ATH L
HEER T RE L RAMEE g L R BEWREFR LA
ERERBZER ARERE KRS R EACIS BRI ERILF 2 M eA MR A IR
] 45 1330

BHRXHERE 1971 £ TR % & (Free)—# RIAM AR~ H 15 &
(Guide Concerning Use of the Word “Free” and Similar Representations)®®!' | » & K %,
BXRTHRAT -8 RRRMTELERMZANBRGNS - ERHNBLRME
BHMZBE > MWL R DR T ARG TRAH -

327 16 C.F.R. <section> 435.2.

328 United States v. Deer Creek Products, Inc., No. 03-61592-CIV (S.D. Fla. Aug. 19, 2003).

329 Kristina ShampanierNina Mazar & Dan Ariely (2007), Zero as a special price: The true value of
free products, 26 ZERO AS A SPECIAL PRICE: THE TRUE VALUE OF FREE PRODUCTS 6.4T & 42752 F LU E
BB AT GHHEXTRAEADE AR T 2% BB AEH RIFRE
EER SE VR Y SR

330 16 C.F.R. Part 251 - GUIDE CONCERNING USE OF THE WORD “FREE” AND SIMILAR
REPRESENTATIONS.

31 Guide Concerning Use of the Word “Free” and Similar Representations, 16 C.F.R. Part 251,
available at: https://www.ftc.gov/legal-library/browse/rules/guide-concerning-use-word-free-similar-
representations .(last visited on 2022/3/14)
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FhHF @ FRAE (LABFREUREN MK ) 2k i fu AB
i7443% (lottery ) * 4£ American Broadcasting Company — %332 47 #E 31 7 4435 pg 31
Z=ZFFK  BARS (prize) $9EIFHARIZE RABK AT (by chance) H A %

1& 454 (consideration) B > Bpik 33 & A0 F4T £33 o

AP BRTHRAEMABEZY > O4RE R BIT B BEEZHA
AR T 22 KA KA L E AR R AR B R LR MIRIE S o
ZHBIFHESL mAEE LR REL BAB—RHE RN s bad
Yo B R E AT B EE > £ &N A AR E A2 K S BRI A SR AT Ao
UNELHEEREDGEEHEEEEPO HEER KA T hwNEE TSR AR

AT AR & R 2 -

WMEE XK A2 EH 0 T A RF Keppel & Bros., Inc. v. FTC — £33 » K%
F » Keppel & Bros., Inc A# R~ 38 » RAMBAFER F A — T FREH B 2 BRF
BRI RRBE S XTI > FEBMARH KB €30 A Keppel &
Bros., Inc. Z R & H ik A A B RBAM eI B R ERECHERNLHI R ™
RN BH B LG L AN AEF SN B LRI ALEITA SERFEA
TFEMERFLENS S RAERFHATHRIFRF MEHRMERZET X R

332 FCC v. American Broadcasting Co., Inc., 347 U.S. 284 (1954).

333 18 U.S. Code §1301-1306.

34IRAENS > AT483E 120 A 62 ° Richard J. Wegener, Product Distribution and Marketing: Promotion
Law Primer, SK068 ALI-ABA 1305 (2005) , at 1310.

335 Seattle Times Co. v. Tielsch, 495 P.2d 1366, at1369 ( Wash. 1972) .

336 R. M. Weddle, Promotion schemes of retail stores as criminal offense under antigambling laws, 29
A.L.R.3d 888, <section>2[a].

337 CUDD ET AL v. ASCHENBRENNER, 377 P.2d 150 Or. 272 (1962).

3% FTC v. R. F. Keppel & Bro., Inc., 291 U.S. 304 (1934).
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F =8 ERKIR R B BAEAT AL T S A LA 7k BF R & X B Wk
MRBFEXE BT AL & B REHEHRERF N ERF Tk RS

jn

KRR ABFIRAER LEFIFEZIRF N AR SRR NEZ R FY -

$—8B HMEAFEIME

I

B AR S AT IR (A L R Z R 5 ) A XM m T4 o
JE £ BAREEEAT A W ¥ LS 3T R A BRAF B sh 2 3t F (contest; Games
of chance) I LA ¥HME A BAF 88 sh AT 3 AR F 2 % B 40 88 (sweepstakes ) B X M
BARsy -

WwE R FH R L2 RIF AL ERARKLT LB N E A2 BB A RS
RZ LR EE B R A FIAR > HILEAE 0 ZEON R X B A BURSRIE AR R
(Predominance Test)** » # 3% A2 4% 7& By AT 82 Ju 5 AE R A% 75 B &% M & 0 35 2
EREEY AL RZAARE -

Wk B2 £ > 4w 1971 SF Reader’s Digest sweepstakes promotion®*! —
FoRE XML BB EH TR LAMEE ISR EFARET R % BXH
FRB2 2 L BT T AL T LT (simulated checks) ~ 4%
BAEE ¥ £33 % (simulated 'New Car Certificates') ¥ R T LB~ BE K X%

WA R 5 & B aRTEK -

MEFAZLEREAR L EHRTY ARBRAH - FEFAREREA TS
MUAREE  w B RPNV E S PREEE S TR 28T ¥ FHHME
HELEFURAER 2 Bpome > 2RI EE € 1969 584 T

WEGE GIEEHF) mAM - R (X)) ArddE 318 A 1516 °

340 See Las Vegas Hacienda, Inc. v. Gibson, 77 Nev. 25, 359 P.2d 85, 86-87 (1961).

341 United States v. Reader's Digest Ass'n, Inc., 662 F.2d 955 (3d Cir. 1981).

28 =3k (1995) (B EZFEICBIT L2 FHRICONT (FRRAFORAL L 5HBDF A<
FE>)) (A ERF]) > 536 810 R 16-17 °
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FTERELRLEZERNR BT ¥ Y 5 4 MA (Trade Regulation Rule
Relating to Games of Chance in the Food Retailing and Gasoline Industries ) ; ¥ > %

RELBE/MAE B SR H AR B 4533 o

HERM AERZLE SZRAMLTAGTHEORFZI—F ERNLs

G BAR T LR EAT B AT RS MBS AT A (RETA) AR st x 48R

MM LR ITE  EREAUNERREERFAZLZRER @

o

FRETE R B B A S AT A AAF MM L

343 EARL W. KINTNER(1971), A PRIMER ON THE LAW OF DECEPTIVE PRACTICES : A GUIDE FOR BUSINESS /
EARL W. KINTNER. 201-223  (Macmillan.).
MARAELS > ATHRIE 12 B 78 -
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]

%A F RE R FEER RS B SR 8
VRN )

Mo_FHREBRFETHNELE RN LS RAITAHAZ ARG AT
IRAHE R B B F BN TR G ko TR S RS LB AT A BT A ¥

ZEER X K -

NERGEHNFERLEZRORENRED 21 15> Wmahie Lag 4547 4R

MERE 2345 S ERRELE=ZF TR NFHRF, 2F -

&
&

Fe R B R B RBLF L C M RAIBFAT A BR NP HFAT Ao R B R A

Bz d s RAZ I HAAT &Y SR T RS R 5 54T AR 2 AR
K5 Ve YRS ~
B8 SR SRR

BUENTFZ X GHF  RETIHZAGE > LBAERSERFITAZARH
AR RV ARREERFITHZAG HEHRFZIREALRS > AHR
PR FATATUREH MAEERFITAZILEE  FREFGHE LI A

SR AT By AT

SR FEZIIEEE o KRBT ARk fo— LA R LR =48>

it

$—2 SRk

<

P3R5 B 3Lk AR 3R AL SR LR LA IRABIR FA4T AR AP FITH=—F

SRR A o kofE B - BAR - HBRF o

<, <

BB R H R F AT A F N RH R F B kL ( Gesetz gegen

WHIRITSE > ATIHE 10 A 85 ¢
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Wettbewerbsbeschrinkungen, GWB ) % #4172 78 38 ¥ ¥ 7R JE FAa5¢ ~ FR 4| 42 oh it 5
RT3 F AT A R SR B E 3 F B 417k (Gesetz gegen den unlauteren Wettbewerb,
UWG) #fs - £ REFRFHHET RO RFIBURI LT (1)
HRFHRITIHG  BEEHBATA (2) BT H B S RIRFEZATA
(3) RABEHEZERA T HLAERHREZREUR H4T8 ~(4) 3IA
HRZRXPTH(5) REEZBRE (L8R FRZLE - FRE KRB #

ZH LR g ) (6) REEZJAE ~ B3k -

A EBA AEERGEERERANER 2 ikE (B EEEE) RE
AR FATA > AERFHIEARE " RNFHF 0 BUKES 2 AHATH
"ARRNFHRFATE ) AR R A 15 RITABE S AXRATHEZL 15 4T
BEEIBATINA (1) WERFEIBERBIBELE (2) XX FF
BEF A RBERFHZEERE (3) #A A A b AZ B M RA] F &
RAEZEHXRZEERABTRE - BXAPUTZATA (4) BT R EH 5 248
FALB G EREAER RBME BEBRRLEZTE (5) BARRBZIT

A (6) BERFELCELERAZAITA -
ol ~
B 3Lk

Ry TG B F B RFIIN IR A AR RARF AP BHEFAAL
FEEANRFATHNELS KEBBBRF A PRF REFEGEFROZI

}‘{_;@%346 o

Ju 3L 7K B8 A5 bR TR B AT A LR ATt FAT AR AR — SRR R s
LA HRB AT R G ik da st R 1980 S 4F L 4 ik Ao g Kot F 75( The Competition

Act) ~ i X = " By ok RIE & 3t F Ao B B #5305 (the Suppression of Unfair

305k sk 4k (1988) > ( MM By L FRAFI B F ke AR A ) KE (RZLEXRHIXE (—)) &
354 ZRZE ; #hiksk > AT4B3E 110 B 55-86 °
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Competition and Monopolistic Agreement ) | ~ SA R &) F #] T 2 1k RN 9 3547 & fn
& #1] %t ¥ 7% ( Act on The Prohibition of Unfair Marketing and Resitrictiv of

Compeition ) ; 347 o

B LBREBRRE EHEMEATSELSBAR CE HEZHNELETH
AT B HLE 0 AT 3R AE B IR F 05 R B FA BN B H R ke B 348
BRI AROR G &30k (Rlaik ) B2 F L X B8 i AW 5 E IR E
BprR Pk M EMY e K KRG EMITILRFE  FRFRF AL
T ROH B H R R RSN 350 .

BREANFRHEEBRREEUR FEDNZFRGRSL BAEARNTHF
AT A SR B AT A R TR i ¥UB ZBRAT ARRA TS — iR e AR A3 Rk

23 5

&
27

T
ok

R~ TR E £ TR B R o

N

B =2 ok

IR B AT B BR AT RFAT AA RN — R P10 2 5 3EAREEL R
BARAMERAHEH -

EFRZMFEREELTAR 1914 FHE 2B AR5 K B €% (Federal Trade

Commission Act) 32 ~ 1890 “#| € 2tk 2 RitH #’% (Sherman Antitrust Law )

347 &) FF A1 1990 #15€ (£ b AR 2 F 1 35 4T A % ) ( The Prohibition Against Unfair Marketing Act ) »
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