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Abstract

After the amendment of marital property law in 2002, joint property system has
become history. The feminist legal reform has achieved some positive results, and the
concept of “wages for housework™ has been put into practice in marital property law.
However, are housework division and economic condition equal based on marital status
especially for women? This thesis focuses on how the law remolds marital economic
subordination, and how gender and class are interweaved into and affect it. To break
through the limit of current legal doctrinal study of marital property in family law, I
also discuss the related social welfare law, tax law issues, and Judicial Yuan
Interpretations (made by the Taiwan Constitution Court). In light of substantial equality
and intersectionality theory, this study aims to revalue the gender-neutral legal reforms,
present the interior differences of women, and introspect the ideal-family image of the

middle-class.

In the first period (1945-1985), I analyze legal discourses and social-economic
contexts before the legal change in 1985. The joint property regime, as the default
institution, constituted the economic subordination of wives, but gender equality was
not the main force to amend the law. Because of hard cases of marital debts, the
judiciary expressed support for the amendment for reasons of transaction security.
Furthermore, I found the contradictions of judicial judgments between debt cases of
marital property and overdue bill. In spite of the pressure from feminists and society,
the legal elites were still for the new version of joint property. However, with limited
progress, the legal amendment actually reinforced the male privileges and traditional

division of housework.

The dilemma of the second period (1985-2002) was whether women’s economic
independence could be enhanced or not, conflicting with living together. First, I chose
the following three issues, the abolishment of the bill penalty, controversies of tax law,
and the leading case of marital property advocacy, to analyze the interior impacts within
marriage. Second, in the context of divorce and marital property intertwined in the
legislature agenda, I used three main issues of marital property to indicate the limits of
the legal reform in 2002, failing to improve married women’s economic dependence.
That was one of the reasons why the advocacy of no-fault divorce failed. Third, to

understand the entangled discriminations upon single mothers, I examined social

v
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welfare laws and found unfavorable review standards and conflicts between

motherhood and self-reliance.

In the third period (2002-2019), after the abolishment of joint property, the legal
doctrine of coverture is not dead but still exists in another way. I compare with the two
kinds of cases of marital property debts, and suggest the dominant structure turn from
“legal forces” into “personal choices.” The default of “free choice” in rights and
contracts hides inequality of class and gender. Still, many women sue for divorce and
show their partial agency. On the other side, the feminist legal reform has brought some
changes. In selected court decisions, it is found that the contribution of housework has

been recognized and the courts have broadened the interpretations of marriage equality.

There were reforms in social security for married and divorced women but with
limited progress. In 2008, the government started to practice the national pension
system for unemployed people especially housewives. However, there is still a gap
between the national pension and the employment insurance. The new civil servant law
permits the claim for ex-spouse’s social security benefits, challenging the range of
marital property, but on the other hand, the gender-neutral right puts the career women
at a disadvantage in the reality. Besides, married couples have to report their income
jointly by tax law, and in most cases, tax advantages are centered on the husbands as
main earners, not the wives. Since “The Enforcement Act for Judicial Yuan No.748”

(BIEREESE 748 9RfEREE1T)5 ) became effective on May 24, 2019, same-sex
couples have gotten certain access to the substantive legal consequences of marriage.
Examining the discourses of social movement and legislative debates, the division of
housework was not one of the top issues. Same-sex Marriage proponents fought for the

same rights of heterosexual marriage, but neglected the dimension of spouse privileges.

What are the changes marriage has been through? This study found that the
gender-neutral legal reform of marriage property has made part of male economic
privileges loosed. However, the pattern of dominance caused by unfair division of

household affairs still reproduces itself and has class impacts on women.

Keywords: feminist legal history, wages for housework, marital property, marital

debts, law and society studies, legal mobilization
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"R LM o Crenshaw HEFPARETEARHIIRFIER » BAUAWERETERHEE IS - KB RHER
A ERGRZLTOAT RS - EARET BB MR AR B A THE AR B AL A EE D
BAE S B TAVEEAIIR(K » EEEELIZASET EZEHYEOR -
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YRR e~ ERERAD o USRS E ] (2009 ) MTERE 0 BB TR E S SOB IR
HEJEERESE - 191 HH > B 5-22 > (2011 45 ) 5 8O > (B EEERERRIASE 1018k 1 H
HHEESY S e » SESHT - 67 % 8HE > B 1-25 (2016 ££) -

U OB SEEEAN LI ERIABSE - DREMER B > PIERENEEET] > 21 #
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G R B TE R » BT > 20 # - H 103-150 (1995 ) 5 ZET740 » #5422 e B P ]
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T 2 T ZEAEME R EBURERVIFERERIL - B Hie /7 & FHF R A
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worker) > AZREGVERISAT TR 2 - [RA_E RSV B AR &L - SR
AT AP RFRFR AN - (B AR ABRESE w3ty A VE R » S i
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TCHR - H 55-80 (2002 4F) - M iEES - BIEM @ dn < BRSO RE B (5 — L*%%UF@BE?U%E&?E
E{E? - HERpEEMSE - 178 > H 19-38 (2007 52) 5 340 )£$)\§F'ﬁ ? REBRFEBMNE
g o PIEREOAER > 10 B > H 41-83 (2003 4F)  ZEITAN - ARSI 5 E B 6
HAR#HL - 2AES G 0 48 & 3 1] > H 967-1021 (2019 ££)
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KORIIFHIAT - W E S ERTARER L > P RRE - TISHEE =%
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T Tan s LM BIRE BRI 5 2 A - JRERN ST - B8 A A R A a7 A VR AL
FERGRAIRE - [FIRHE Bt A I B AR B &1y Al gE - IMTBFI5H 7 THIRAM:
RIEREREEN - 508 LR ERIE - BASENEESIRAAN S - E2eiitt

BIRETIRR(RAE H Toh PR D 2B A - T 20 EFREIFEEE Ry - bR TR A
B 2 NIRRT > BEERLRRE RO AIAE ~ EH (valorize ) 5085558 > [N Fy
FEZE 2 TR 5 TR EI BB R e R B SRR FN R RE T E
YAz

WH5EE B (5205 o7 L VA BTl APRIN 2¢E 7% > P40 Katharine Silbaugh
BZWERRES ~ Z8E ~ Bk~ tHEEALE - ®RAIES - IUAREIN R B EH
aHE B > R RFHAG IR 2 255 Ry B B H T PRORH SO E R
SRR (5 57 5 55 B s P I L AT 52580  Joan Williams A5 E557 i
TEBLES BN TR RIS TR T e 5 AR i B R e A P 2 o B 4 e Bk 4 T 5 2L
MRS BN (H B o s S5 B SRt Ay - S5 S5 B (R EEELUEIS B E - E LS5 E)
A 57 5 BRI R B S UUAERR o TR AESS TR A e S S Ak

'8 Katharine Silbaugh, Turning Labor into Love: Housework and the Law, 91 NW. U.L. REV. 1,86 (1996-
1997).

" JOAN WILLIAMS, UNBENDING GENDER: WHY FAMILY AND WORK CONFLICT AND WHAT TO DO ABOUT
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BRIESN » [FREEN ~ /N B R 5 5 BB 35 (R0 S 125 TN AV SRS #
i o A Williams $24 T ZRERRRAE . (Family Responsibility Discrimination,
FReD) {E Ryt SEIARARTFZASERY > B M B> « ARSI FE A 3%
TE AR I P Ry oy > NERAMASS B - BTS2 PRI T BRS - PSR 4l
RIEEHRE » A 2 LB A DR AR - G R IR A AT AR A o] [ 3 S B 2
MERrE RSB aHE - R R E R B M E ST -

IR - RIS ARSI DR RS S BSOS B - (HHE
RIE R » MR RO 1 BB RSS MR AR L B
o TERR ) RIEFHEE R (TR - RS SRS T TE R
B TEA L BT - AR E AR - B R MR A 7 S A B8
FEMARIESR T » BB PEFREA OREE RIS A 0VEREE - #hMaybseE
BA R 1980 LM EFRIEERN 2 BBV SRR - KRS EEE
%L (real difference) EE{EE > WAFJE 1990 G A P 5w DL & TE 22
MR F R (difference theory ) » P2 SIEG M — i AR -
TAFELoR FE 2RI ST G et B e 1450 95%% ) (from gender difference
to gender disadvantage™ ) > HETHER] » Bl 2k 22 BAY AR AR 2o M R A 52

A2 B T AR 995, o DTSRRI B A5 P M Ay £ AR -

IT (2002).

*% Joan Williams and Stephanie Bornstein, The Revolution of “FReD”: Family Responsibilities

Discrimination and Developments in the Law of Stereotyping and Implicit Bias, 59 HASTINGS L.J.
1311,1313-1315(2009).

2 JoaN WILLIAMS, RESHAPING THE WORK-FAMILY DEBATE: WHY MEN AND CLASS MATTER 109-150
(2010).

2B R R A R AR E S DR 2o R SR ST % ] > see DEBORAH L. CORNELL,
JUSTICE AND GENDER: SEX DISCRIMINATION AND THE LAW 2 (1989).
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R ek T oRtRE  ERESA T HHEERE ) - Joan Williams fEHI L E
EERAFE (coverture ) FYRESREEAY » JEAHA 7E A ZE A28 L o BO 2 (e A R i E i
AR - JEE R LR SR REHY R T S 2 25 N B A45 5 A M
PRI AR A AVEB S BCAR R (I AR 2 AE DA ST T & R T fiE
ARSI > LV ERIR G IRACTT 935> o MDA MBI R TR I E
RERD ML - BN APV AIPLEEDEFR SR - (BT DUgsT 4 5
HEIRAVEEREE - S DI ILFERREEE - GELEEBEASMHEE -

Reva Siegel 78 AWH5E 19 tH401& - S5 B4 1515 30 & 7 ZERE A (joint property
right) *NEESLE R > ARIN L EmEEEIE " HBAM , 2 R ENEE -
e B R S B R AR UL 22 177 - WhE Hide 1 DU SRR SRR Ry (B - DA
AR ISR B S Ry S R IS IR B S R B R E B S W 2 T rRAT RN
RIMFEEHRAEIND o EEUAE LTI HEE G EBARE A > {2 Siegel BffA 7 1E
TE A AT st R B LUK A B A IR A SR 898 2 i 5T A Ty 3 A SR ARl » BT
EEEERE 1990 FRBBREEERZEN E LB E RS -

FE S 2 T {SE S ZE A 2 7 B RE R B S s R » R (EE SR 22 s B e A 2 1 Y
KOF 2 = AR » HHFYBEAS S 20 i 2R SR B T2 B R B - Al
BB/ NEIRES - BERR S 2 M R A B R S B R S p S, -
PRI LA Or P S A RS ISR ) H B E R B R E A IR A 2 UIAHR -

# Joan Williams, Is Coverture Dead? Beyond A New Theory of Alimony, 82 GEO. L.J. 2227, 2227-2230
(1994).

LIS FENE 2 P Ry R SRS SL R AT BRI A AR - BRI GR I 2 43 I 55 5K
fE -

* Reva Siegel, Home as Work: The First Woman's Rights Claims Concerning Wives' Household Labor,
1850-1880, 103(5) YALEL.J. 1073,1215-1217. (1994).
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WEECTHRIE™ - (/D B E AT BV IS IR e & D RS IR T R I A4S - %
SIS ZCMEN L R Lot ] E5RETHORT I B (AR FE W AR A DRIRER] -
N2 Bt e bbi B E e (alimony ) HYFHL 52 Ry A RS L MBS IR
it - BUYE TS SRR RS A 2 MR B N2 R RO e - B R ZE A oy
FCE R BESAY R 2 > BHE R B ML ~ EERAVEEE AR R A - Lenore .
Weitzman RS 1985 52 B35 (HEAE Sy © SRR B BRI R E G 40K
) o PR 1970 FEASERITEII MBS B AU - (B IAR &
BUBEARAE Rl 28 > DU MR I S AR PRI b T 20 B N SR
BT o 2RI Weitzman FoAR [ {5 EMEBAHEE ~ UE T ) > 505 A R E R (B 4T
TBERIE > SRR RS FEEE - AR AT BB ENRCE & E
(careerassets ) ** o Bt 2Rt T IRIE AN SY ECHIE > (EATEREUY 20F S8 2 7%
B DL TP, BIER 25 FEBEGMERN D T2 X E R > 5 EH
“mPeyBCR R AR RER M A2 > PR LM ER RGN 2 R - SREUA [RJERRAH YRR (7
M EFKE S Martha Fineman - L 5 2% 32 8 & 77 BC BT = & 0V 485 1 B K
( contribution ) & 45 ¥t & K W 20 M A5 48 40 o 510 B 45 12 4K R HY I HE iR B

X FEEBIIRSS - NSRBI RS BECCEME ST R TA L EE R EE -
*7 LENORE J. WEITZMAN, THE DIVORCE REVOLUTION: THE UNEXPECTED SOCIAL AND ECONOMIC
CONSEQUENCES FOR WOMEN AND CHILDREN IN AMERICA(1985).

B Id at 387-388.
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(dependency) » ffii {RIBEL V- S AT — [ HH X P S BRT 2087 « B 2 Sy e
AL SRR TRSK IR BAE (BB T R L e -

LI 3FEIFE - Katharine Silbaugh #§37 » BES(REAVEEF AT HEL S &
E{fit (contribution) - [iFEFER (need) >  BEAS LI HIRGHTAE PSRN AE R B
15 B TR - WA EIRERIREALS S M HREA SR BIEERE
B SMHHES B RIS RSB REIE RS K2 TR HIRBYE
NIESFRREEIHED) S8 R MBS R E R 2 - Joan Williams H#5H»
S SRR E AR W08 IE FERR A 2 B8 R R AR IR A E SR e A 7
HIRERI I RSB SR T b DU IS THEEE L BT ABREE R
LS R St SR ATHEARSS TR > T ARISEEIT Y - o E TR 7 Sy B Stk
AYRAESS T T4 ASEEIfA 2 (the joint property proposal ) - fitEREAS ARERE S
F TSR B (B P 7 R R R A M KB SR

6 RS T oL 5 B A B 2 A O (A o T S B - 053 T
EROEEEA T (0 B R RIS R 2R - VERISY T4 55y
ZEE AR TUIBIER - A BRERSI > 1 - SOBTIRHR AL - SR
A o BRI G 57 T EE S aTIE - (AR T A AR IS 4
(B8 Bt S EEE L E RS A TSERE : AlESNTEE(L? 68

¥ Martha Fineman, Societal Factors Affecting the Creation of Legal Rules for Distribution of Property
at Divorce, 23 FAM. L.Q. 279, 289-290 (1989).

30 MARTHA FINEMAN, THE ILLUSION OF EQUALITY: THE RHETORIC AND REALITY OF DIVORCE REFORM
46 (1994).

3! Silbaugh, supra note 18, at 59-60.

2 EEIEAIREE T o RO T IR B BS th At AR (R - S B s oM R A A0 e
SRE AR R EFH SR Rt EEEEENFE - ZEIAE LR HER DEIE AR
FEE AT EOVE AN S B4R R4S - RILR F mE EEEE > M Williams AIf5H
[EHEA 25 RS B 2 S B &5 8 LRSS B E % o Williams, supra note 23, at 2227-2228.
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R B HENGBA > A S B RS 5E 2 S Eim P S ER
PRE/INZEEDIL - A RS IEE TEREL AT P S — A E -

F=IH R TS

FER BT A MRS - X5 B M E R PSR R IE LR aTsaE - PESE

ST S BAE RN S5 BRI  [i3 A 55 b Y B A 45 Ta i 7 5 ALl S Y o

i+ L e BB B 28 T R RIS AR 55 - 75 SR FIECRIRGE T -
SR B A SRR Ry 1R S B B Y - OB R S B B A
SRR RAN > NSRRI TE F R B BE R A TS 4 ~ (m= (LA
el Qg MBI AR R - RS EITARSS - 1990 FEARIARITH:
TEAETEmBAAE I AE BIEURS  $1 3 5 2 MR IE BB TAER I L ARE &R
ST DIRGR(E - BPRASE Ze st St B AR AT L pE & - fe e
ENTEM - TR S EEREEE - ¢ T B AE R ERER IR
RIS G ESRIESAE TEFME ) EIE > DD BTSSRI R bR -

31990 £ o HH 2 B U B 46 45 51 T B2 40 DU R 45 45 ks - SEAEHUE Y 5L B R AE (Aid to
Families With Dependent Children, AFDC ) » 1996 1% R4 Bt (B TEELS [ 2 1aEg -

* Lucy A. Williams, The ideology of Division: Behavior Modification Welfare Reform Proposals, 102
YALE L. J.719, 719-746 (1992); Martha Fineman, The Nature of Dependencies and Welfare “Reform”,
36 SANTA CLARA L.REV.287,287-312 (1996).

BT MR R S T —— D G REhHIE P R R AR B U ¢ e
Frdw > BRI HEREER 5/ E T H 523-591 (2014 )
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MEAREZRETE B EREREEEAERIRZE TR E 2 E SRR
/£ - Brenda Cossman {21 " FERAE , (reprivatization) f#UINEAR S EAEL
TEVE T P AR A AU A SIS FIRA IR, - (E B S £ o0 Y38 e - 1H1EhE
G Pk DU A B TR Ry 7 o DI AR AN e S 2 M S R
S8 (ANERRASAG ARG ) #m DASREE [ hsE ) AYMERI IR - SR 25 8
FEE MR © AFAEER T EREN L i EIRER TP - BEMS AR
BPRE N EZARIR AR & 7 - REEE ~ 55805 - tHEEB U E BB 10%
RS & HIE FAMHAE R E - LB/ GREAIRIIEL SRR AT
£ TRk ) B T REREh (IR EY - AR B2 I
iRk ORiE - EARERI R E A R (8 AR IE S OriE » S22 HERRIAERE T
SR A I TE AR A 20 M P25 5 DR Ry B K\ e (i e % L R B 2 1R
BB ZARFIE R HEE -

e EH TSRS T ASRSOR SR =E 5 = SHIUESE A5

i

EAT BN B ORI G Z P2 BT R R B ARV B &

0 BREAL > AEARCE Ry ROV - AR ERE IR RIRSE > 27 1 13-
199 (2010 4E ) -

37 Brenda Cossman, Family Feuds: Neo-liberal and Neo-conservative Visions of the Reprivatization
Project, in Privatization, Law, and the Challenge to Feminism 169, 169-217 (Brenda Cossman & Judy
Fudge eds, 2002).

3% Shelley AM Gavigan & Dorothy E. Chun, From Mothers’ Allowance to Mothers Need Not Apply:
Canadian Welfare Law as Liberal and Neo-liberal Reforms, 45 OSGOODE HALLL.J. 733,733-771 (2007).

3% Fraser & Gordon, supra note 6, at 321.
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&gt JAHEIA (legal mobilization ) FEHYE AT RER B FEKEME Rk
HEEER > BRBREE AR 2R - BUG EERGTTEIELTK - L
RARIVEABUESELY « JEERSIE (legal framing ) AILE AFIRFRRAY E5REHL

O OMFEIE (G 14); BRI EBUEE A 2 208 — IR A EIE  FrA R S Ui -
VIR 2 R Ry — PRSRFE B S PREE SR DL a3 S5 » L 357-374(2016 4 )5 BRI (5 14)-
A BT R SRR B Z IR EE 5 RE 0 R L AFIR ] ~ FR o LA AR 7 PR 2 e A M - (BB =
HHEEH DU E AR OB 2 - FIERE - [ERIEAH BRI TR BURE R FEM A —
DI RREZ 5B e Rl » MERBEERE > 24 1 - H 45-71 (2010 4F)

bR o R AR R BRI S O SR ¢ FREIERAEE 1030 R 155 2 TH Y RO
0 BlE s R EOAMERI R # 2 ELEATT - EAOEE SR 0 38 45 3 B 0 H 1-71 (2009 £F) -
** #H%H7 Donald J. Black SREUEBIRIEAIESE » BHABAG BBV G261 Rk s 8T B
AR 2 EE ZEFYBFE o See Donald J. Black, The Mobilization of Law, 2 J. LEGAL STUD. 125,
126(1973). Frances Kahn Zemans $REUFH¥ R EEHVAFREI R E 5 - RKHEABUESBLIA - L ARIER
L5 AP ERRBUETTEN » At - See Frances Kahn Zemans, Legal Mobilization: The Neglected
Role of the Law in the Political System, 77 AM. POLIT. SCIREV. 690,692-694 (1983).
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# Nicholas Pedriana, From Protective to Equal Treatment: Legal Framing Processes and

Transformation of the Women'’s Movement in the 1960s, 111 AM.J. SocCIOL. 1718,1718-1761(2006).
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1t is a truth universally acknowledged, that a single man in possession of a
good fortune, must in want of a wife. However little known the feelings or
views of such a man may be on his first entering of neighbourhood, this truth
is so well fixed in the minds of surrounding families, that he is considered as
the rightful property of some one or other of their daughters.

—Jane Austen, Pride and Prejudice (1813) '
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> Martha Bailey, The Marriage Law of Jane Austen’s World, 36(1) PERSUASIONS ON-LINE (2015),

http://jasna.org/publications/persuasions-online/vol36no1/bailey/
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7 MARGARET KUO, INTOLERABLE CRUELTY: MARRIAGE, LAW, AND SOCIETY IN EARLY TWENTIETH-

CENTURY CHINA 39-40, 56-57 (2012).
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