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Abstract

The thesis “The alteration of gains and losses in unjust enrichment
for the infringement upon proprietary interests” mainly on how to definite
and explain the requirements of unjust enrichment for the infringement

upon proprietary interests.

About the alteration of gains and losses, the thesis has two parts with
that. The aim of the second chapter is to confirm the content of the
property rights which is altered in case, in virtue of organizing and
analyzing judicial judgements and scholars’ theories; in addition,
introducing two causes of action of the law of restitution for defendant’s
wrongs and claimant’s proprietary property right interfered by defendant
in United Kingdom.

Secondly, in the third chapter is about “The determination of the
connection between gains and losses” , and with regard to the
requirement of Civil Code Article 179 “A person who acquires interests
without any legal ground and prejudice to the other”. The thesis points
out the direct causation theory shall be replaced with direct connection.
The reasons are not only distinguishing the purpose of unjust enrichment
from the purpose of torts, but also the infringement upon other’s
proprietary interests and receiving gain, equal to make the right holder

suffer loss.

Therefore, in the thesis, the process of identifying the alteration
between gains and losses is: first, confirm what kind of interest or
property right being altered in the case is; secondly, confirm the origin of
the alteration of proprietary interests; third, determine the alteration of the

v
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attribution of proprietary interests, and establish the track of the alteration
of interests; fourth, confirm the relative relationship between the gains
and losses; fifth, determine whether the beneficiary has the legitimacy of
the retained interest; and finally, determine whether there is a direct

connection between the gains and losses.

Key words: the alteration of gains and losses in unjust enrichment for the
infringement upon proprietary interests, the alteration of
gains and losses, the law of restitution in United Kingdom,

direct connection.
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2
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25 55 - ZAZLLERTF JIF (enrichment) ~ = 5444 HLr,\ﬂ; % %
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<,

B 2 2 B4 A R4 (at claimant's expense)~ = 444 % 3 f1E &
% d (unjust factor)™; @ # ¥ £ d & 3 4% :®(mistake)- & F(ignorance)
¥t '%

i 4 (failure of consideration) ~ # ;# & ié (illegitimate pressure) ~ %
s B J;K(undue influence) ~ 41 * 335 %13+ i~ (exploitation of weakness) ~ j*
/4: —v

Lt = ¥ ge

#+1(legal compulsion)- T‘ % wrig(necessity)~ & 7 % av # (incapacity) ~

& Andrew Burrows, Ewan McKendrick and James Edelman » x4 5 F 929 o
8 Graham Virgo - Fa;‘zB ) “E 7-8 o

¥ 2 gt ERZ A @R 2 B4R 5 @ K B2 (the law of restitution) @ 227 & 5 17 152 (the
law of unjust enrlchment) ? 73 %‘f—’“i& | % ] 2 5k 3K 1% 55 F(the response of restltutlon)w;fr*‘z d
L(unjust enrichment)fx & p h4 » 2 - 3 i

(the cause of action) 7 = - ﬁ - BARBLZ AR E
AL TR JIE RFp 27 E 7 5 (wrongs) 0 =
B~ 5 2 AR &AL DAL the law of restitution » 35
James Edelman > 34> F 2-3 -

7 FF 03 1 1E R RI(the principle of unjust enrichment) {2 > - 45 P’; j EIJ 3B+ A
ml ﬂ‘ AR BN GAN I E LR B RHELEE R REMARY ¥ 2 ". R AL
%3 f1F %3 & § 5 41 Lord Goff and Gareth Jones » 3176 > F 6-7 o
8 Graham Virgo » 3 F 61
% = the grounds of restitution » % B Graham Virgo > -3 F 8-9
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7 FT 4% B A% 4 < 47 (an ultra vires demands by public authority) % 82 5% &
L Esd 2 RAT e 5 4 BRELIAL AR B
(Defences) 4 $H4uss g > H § = %5 FupeiE 2o 87 ) 4ok % 1 (change
of position) ~ #Z & = (estoppel) ~ & {7 5 &t # (incapacity) 2 L g B~{¥
(bona fide purchase) $* e 2 >+ % 5 B & 2 » Pl a4 24 f15 3 2 &
% reez = R F)(valid legal basis)™ o bl4e £ F4E 4 1S AL
1,000 & > plat# f F £B R 1,000 A2 &5

@ 3 2 0 413 £ 1FE (enrichment)® > § 2t fea gt i
T Ay T ELF h11] & (subjective test) » Thipit 2 £ F 5 X5
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2_ A (reasonable people) BBk > %At & £ 3 X 5 R /A5 B2 >
L2 P B E LG W E K o ¥ L ﬁﬁn FOoOVEALHEBNUS
% F)gr2 ¢ F B H- @ (ordinary market value) > 2 — SIZ 42 A 2 AT
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LG AP At gl L 2 B ek a4~ B8R BRER A
T ORONR MO B EPE o BAGRI R TE AR I B R
LR A IET RA AL TR 11 F oA Eﬁﬁ W 2 A
(posmve enrichment) = & > 4% 2 Lodvz gl E (negatlve

enrichment)™ « ¥ § & 4 ki & 7 ;; HAER P R TEAEE

® 1‘“

Andrew Burrows, Ewan McKendrick and James Edelman > =34 > F 133 -

Graham Virgo » 33> F 9

Andrew Burrows, Ewan McKendrick and James Edelman » =34 > F 145 -

% Graham Virgo > 33+ F 10 -

Graham Virgo > F#3£ 3> F 4 -

% para o FfIF21E - 0 7 &Y enrichment » ¥+ & &_benefit ? 52 % p %% benefit m;paﬁi] ~
A& 2 enrichment > 2R ¥ § L f23n 5 enrichment § 2~ 2 ¢ 2 R GAy 2% 9 L {15 e
PR ELeERZFEIE A PR RE RS T JIE 2 I E v % enrichment 5 2 e
3% & Graham Virgo » 33+ | 62-64 -

% Graham Virgo > k313> F 64 -

% Graham Virgo » 3 F 65-66 ©

% Graham Virgo > -3 F 67-68 o
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Y RA2Z 7aRL 2 E2877 2 ks 1 RE BRI
(restitutionary remedies) 2 4l » % Mﬁt% ERE X JE 2B A
2t 4~ i€ 1B (personal restitution remedies)® > B & £ 4235 1 36K B pE
ﬁ%%%ﬂéi@%&mmm’g%zwmoxﬁﬁﬁgiﬁﬁﬁi
pp £ B g2 573 1 bl4e Tmoney had and received | %45 &
LRHLEGS AL 2 EBFT R FERCEE R ER) A reasonable
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I B *“i* T A Fr2 £ fEé%«#*iE‘?iiﬁFfﬂ il %‘ei?a quantum
meruit -

T

2~ FIH 7207 5 £ 5 1 E 2 % 3] (the deprivation of benefits
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196 Graham Virgo » 335 F 9o

97 Graham Virgo » 33> F 4~8-

1% Graham Virgo > 33> F 18-19 -

9 Graham Virgo > 33 F 8~ 10-11 -

10 Andrew Burrows, Ewan McKendrick and James Edelman » x4 > F 929 -
Graham Virgo » 33> F 10-11 -
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Bl b Gt 1 E ® B2 & :E (personal restitution remedies) @ 2 4+
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3~ 2B 2 E LA F (proprietary interest) P4 2 8 2. 48

‘__‘.

ERIRZFUEA ‘f_! e fach ¥ g %‘f—"“;h%:", 2B ek
HE3 & BPE (proprletary interest)2_ P4 2 T 5 > 2 37 F d
P20 5 REZ G ERENLHMAGHRERT R Hp‘i‘]l\£<?<]l{
A B B4 & H (the vindication of property rights)™'® o B 5 & 41 ¥
£ﬁi%iﬁ§$:’ﬁ#%$$4%f@494%%ﬂéiﬁé’
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\

[

12 Graham Virgo » 33> F 4~ 11 -
U3 3E @3, ar2s T 221-222
1141 ord Goff and Gareth Jones » £ 76 » | 825-826 o
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1% Graham Virgo > 33> F 11-12 -
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A 1 (continuing property rights) i€ 5 3722 % d BB A 42 & BT
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17 Birks.Unjust Enrichment(2nd edn), 34-6.4& 3! i Graham Virgo » £33 F 12~ 15-16 -
118 Birks.Unjust Enrichment(2nd edn), 33.# 51 § Graham Virgo > k33> F 15-16 o
19 Lord Goff and Gareth Jones » 3£ 76 > F 12 o
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%%ﬁﬁ&%ﬁ%i%ﬁgﬂﬁmoﬁﬁilw6$iMmMan
Bishopsgate Trust plc % » & & - FAx 2 £ B H p i & u,;, 227 % 3 A fn
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120 Graham Virgo > 33> F 15-16 o
2L Graham Virgo > F3:3 F 13-
122 Graham Virgo > k33 F 13-

12 Graham Virgo > 33> F 14 - 568-569 -
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LA EE PR GG AEM AL FR Y LRER
PR AE R ROARL FREPN oot R A SRR B AR L B

ERANE2ZMA ™ T b B R 2 F 1K R R 4 (proprietary restitution

remedies) ; 4r B ¢ R 4 > PlE-Fp4 A FIF ¥ & 2 £ R (personal

restitution remedies)'® -

M

-

A BTIE RO B R R TR L M AR P AT S
A % % #F € 1B (personal restitution remedies) & & B4 E 2 & 47 & iR

\tt

(proprietary restitution remedies)*t » ¥ 5 & h 3 1 kiER2Z P F
iE B oA 1) (2 45 3))° ¢ b4 T money had and received | n’,’?#g]
RAERRLEHI R L ARG REFLBCRFEE) A
" reasonable value of property and services | dp R E B AL
2 A SR Jm}’%gﬁm}ié_ﬁ Fi2 PIEF R EE K

WS AR RL 2 2R EENE R E\)]%ﬂ F1HE TR AT
@iﬂéiﬁ%ﬁ%’?ﬂ@ﬂﬁﬁﬁﬁﬁéiﬁﬁﬁﬁﬁﬁéi%
"account of profits ; & [ restitutionary damage ;; X # 4 4o
kA5G 7T ch(equitable) & B E 2 A A 0 RIR L TRk

% % % A (beneficial interest) ¢ =T e2% * (equitable charge)

ETINS

124 Graham Virgo > 33 F 14 -

15 Graham Virgo > 33 F 17 -

126 Graham Virgo » 33> F 18-20 ~ 424-426 -
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FoE-FRZEREES

FRERF E LD ERTR DTG PNE RPN 5
® R g 3T 1937 & 2 ik R 2 E % (1937 of the Restatement of
Restitution)™ ; % R #73) 2 % &8 % (4 d % W2 245 g (American
law Institute) -~ & 2| H| B8 % 0 & B 22 =208, & 1037 & 2
ERZEHTHAERRRERZAGAN YRI5 RAZTHT

"E ? )#’:129

bR 1037 EE R ¥ 1 E
kp &E;Ig_i;};k:f';.ﬁ ,@iﬁ_ﬂﬂi L
R 4 i (officiously confers)fi & = # 4 % » &3 RiE B2 f#

@m%iwpm&nﬁﬂéailéréﬁﬂif“‘ #F o
160 " PR % > EirdE g MAZ L > FHF A %P 2§

Flg a3 BEMARES B A 262 F R4 RS 2 R/HIG=
BEER E > B 1937 R Y 160 EM ORI B R

T F B HRE BT R B F IR Y 2 R

it fifi ES Pmpi’;i?ﬁt%%ﬂ R 2 G073 >T A4 ST 570§

FEBECRRTRERAPET L AR AL AR E A GG
l’,’iﬁ’?ﬁi%l‘%’fg’@f%é LA 2P LEBMABES FLLF A2 RE

27" Andrew Burrows, Ewan McKendrick and James Edelman » x4 > F 2 o

128 4 > B3 6l F 14-15 -

129 Andrew Burrows, Ewan McKendrick and James Edelman » x4 > F 9o

13051 Unjust enrichment : T A person who has been unjustly enriched at the expense of another is

required to make restitution to the other. ; Andrew Burrows, Ewan McKendrick and James Edelman »

fFirds> 9o

B 5.2 Officious conferring of a benefit : " A person who officiously confers a benefit upon another is

not entitled to restitution therefor. ;,Andrew Burrows, Ewan McKendrick and James Edelman: ¢ 3+ 4 »

P9

132 5.3 Tortious acquisition of a benefit : ™ A person is not permitted to profit by his own wrong at the

expense of another. ; Andrew Burrows, Ewan McKendrick and James Edelman » f¢3x 4> F 9 -

135,160 Constructive trust:™ Where a person holding title to property is subject to an equitable duty to

convey it to another on the ground that he would be unjustly enriched if he were permitted to retain it, a

constructive trust arises. ; Andrew Burrows, Ewan McKendrick and James Edelman » 34> F 9 -
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2% M7 § F4l(unjust enrichment) 2 = & i > 5 § 4385 5
2 HRELFHE R ERAEIFT AL L EGHELL Y
M’a%ﬁni%ﬁﬂéiﬁéﬁﬁﬁ’%54%$?'ﬁ%ﬂﬁ%
0 3L TR FEBE S TU HE R BREET £ R

e dwz ER2E 20§ 1E % = = F Y (Restatement Third:
Restitution and Unjust Enrichment) ® » %7 £:82 2 2 & § f15 7 2 »
K e &R FE EBIEZ T AL EF 2 EBY

B L m (1999) c (L BERE ) T I3TA A G HA GRS .
BS orgm s i F 7576

B0 g5l p 53248 (2007.10) - (A B A 141 & & £ B UNJUST ENRICHMENT 2 vt g ) » (e "
KT HREER) $23% 5 F 560
37 Graham Virgo > 33> F 17-18
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I ® REE R R bk L 2K R g (restitutionary  remedies) 2
PE O TRk BATRLERLRLFRES (TH AR
AAE) A EHEXFHEGRRD RE2ZEH - ERFHL P
B e FBRREF SpLFper2FI R AL X

ﬁiﬁﬂ@?&%i%¢4*%9'ﬂﬂ%%ﬂn~ﬁgﬁ’
EorRERFR L 2 S fhrmEd 2ART § FPERG R i

MRE S LT ERTIFLZ /AR oo ¥ T2 F ﬁ"}ljiﬁpjg]% & o
ARG AT 4 LSRR *a’?'%«“ﬂ’%fffi“lﬂ ¥ =1
gy R RERRZY AL FREFLZRG IE SRR
BEETARF FH AT E RERZ #ﬁi%ﬂéénéf’gg&
BT RLLLENE 2 HARES T 1E 254l -

138a\:a:*fp;‘;zai1161':;3:‘1%*:;'F§;14%;1%’K$w’ﬁ#msw T A A ARER L ERN
HMEE o ~ BLZEP AT L o
32

doi:10.6342/NTU201900682



EH MR FE RS L2 FEF AL ARNEAAT F
ﬁﬂ’ﬁ*QP’ﬁ@%t*$ﬁﬁﬁﬁ&&m@%4*$ﬁvaﬂ
% %d%””'**i@ﬂ T oA RLFREBRLTL LAY

AR FEEHLIERELE T I RBLF SRR RAE
ﬁ*ﬁkéﬁﬁ%ﬁm %HW£Q%6¢%W@%ﬁéﬁéﬂ;i
A SN EER Y T E

7HE =
FooREE R RFIE R EINL > AR B LA

la)

RRLLH2ZPEREFE TAF2ZRFDERTHBENNZ L HY
EiEERFFENG 2 E T LU A EE 246 15 P a i g
ﬂu%ﬁiﬁﬁéﬁ%ﬁﬁﬁiﬁ%oi*ﬂiiﬁﬁ’ﬂWﬁﬁw
o RBE A SRR AEZ B A E R AZ P X BTEE

%ﬁﬂéﬁﬂﬁét*mﬁ FH gt Flix T@r%nm%
I RR2LFTA T FRMRIMNTEZES RFZ BT

[

B 3@ kil F 830

MR R BRI TARAF LM T RARAECHENTALALEAA L 2 ]
&ﬁ%ﬂimiﬁmﬁ%“moj

M 02 g TR A AL P i A a%&%fﬁ%zuﬂﬁzﬁﬂz&% MRS

/

fed B2 A5 F o APHAP R TR AT Fa oy 50U R L BT S LA

7o 2 Iﬁﬂzfg'fi*ﬁ#mi,&,‘)v: Ao

142 TS ERT TEFLNAAZRALAF  Ee B EFLI NI A AR LET

fﬁs&ﬁ.% EAE R 5 A it P R o

WA H 26 R LR T AR LBE LR OEnY > B H L Aok o

YWisa, gl F 160 -

W R BER100ER S FH 899 BERE 2T BT HAzZ 2 F @, ¢ 2 TRER

T2 2 FEA I M RFRA 22X FAINRIPFR2 LG FEA R ARFRFELALBRIFRA

ZFHE > FIrRBXIFAFRIFR T u%%ﬁ%"f’% TREZEIZ AT RFLAH A
sheR F A FRELTEEYZRF

S LA ;;«f*_fi)%zmﬁﬂé’ﬁ%
f.vr«-@cj_;[)juwf TR EEFTE L J
33

doi:10.6342/NTU201900682



(loss)t a2 £ 2 % 9 %1

MR d X1 E XEIFATFEETFIFM G
—%ﬂﬁ@?ﬁi?i?ﬁﬁ%ﬂ%%%ﬁﬁﬁﬂ%ﬁﬁaiﬁw:
moE FERE BN L XTIE KA R M A 2 B4 (at claimant's
expense)& #3304 > HH R AR JIE AT RN E K/ Rk 2 0 £
METLPNEZERETLIF TR LT AR 2P ERA 7325 X7
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