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Abstract

Traditionally, fundamental rights apply only in the public sphere but not in the
private sphere. Yet, violations committed in the private sphere are gradually serious and
arouse the awareness in recent years. Can claims alleging violations of fundamental

rights based directly on the Constitution be permitted?

Fundamental rights imply the state duties to protect the disadvantage, but
legislators might fail to take legislative measures to prevent the violation of
fundamental rights committed in the private sphere due to monetary politics, majority
rule (in consideration of votes), legislation inaction, ending up failure or inadequacy to

implement legislative measures to protect fundamental rights.

Can individual alleges violations of fundamental rights based directly on the
Constitution when the vertical effect of fundamental rights (state duties to protect the
disadvantage) cannot be fulfilled? This study will introduce the applicable models of
horizontal effect of fundamental rights in the U.S., Germany, Ireland, South African,
and Spain, and consider the application of such effect as weighing of values of
fundamental rights, autonomy of private law, separation of powers, and rule of law

(legal certainty).

The study firstly responds that horizontal effect of fundamental rights will not
jeopardize the principle of autonomy of private law. Then, it considers that indirect
horizontal effect and direct horizontal effect of fundamental rights should be adopted
based on the applicable models in Germany and Ireland. The study also proposes
several policies to reduce violations to the values of separation of powers and rule of

law.

Finally, the study will organize practical cases in our country, point out the
resolvable and unresolvable issues in the universal opinion of our country after applying
overseas cases to the law of our country, and propose several suggestions: which are to
enhance the application of indirect horizontal effect of fundamental rights and to
acknowledge direct horizontal effect of fundamental rights.

Keywords: Protection to the Disadvantage, Horizontal Effect of Fundamental Rights,
Third Party Effect of Fundamental Rights, Autonomy of Private Law, Separation of

Powers, State Duties to Protect Fundamental Rights
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00109en.html)

87 BVerfGE 132, 134. as cited in King, J., supra note 39.

% FHSE - HIEEE 720 H 700 -

31

doi:10.6342/NTU201901055


https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2010/02/ls20100209_1bvl000109en.html
https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2010/02/ls20100209_1bvl000109en.html

Fwad AAELE 2 gt - B EROTR

EAREZA L GEIFEA] - BABISRATZ EM B A 593 RE 2N 5535 0RME
NS FE(RAIL AR BRI B ZE [ 2810 I AR S Re A R0% B BIAFTaRELZ R
fagyZh 2 FBle - PUA Bl Z 5 EVERYMEE

FORFSEAE LM

EZRIF LG B (i L AT o) Ry BUR SRS (statist theory ) » MItL & o
LEFE (society center) > FIEEE Ry > BIZKHVARIEA B MR - REAE/EE
BYMRHI IR ER » BNt GhEek - MERIEERR G - ZOE DR -

EREHVE Z s - KRZ I EH ERZIRIELERE » BEFE2k(Cameralism)
ARFRE RIS - iz~ R A R - SR DUE NV E B Rt A -
B EEIRVEER R T EIGES - MR AR B IS I TR - EEHE
Gy ~ SRR A BRI R AR s B RV AR R ¢ B RR A & BER - e
FEIGR ~ 5 ~ ROBES AR siials ~ e T2 - 828 18 14 1% Joseph von
Sonnenfels A1 Johann Stephan piitter » 52222 (police ) AYEE  KNHkIR4EITEFHF
WERZE 2 HIORRE - THERR TR SRR Em - B EEOR - BEE —LLE A
EEEPIRF® 2 LRIEEL 8 - GI0A AR R 6T 59D - Hlyk
R HELERUE B S BCRIVET IR R TP 4R - LB 2RI E LR 2
HH R T BRI EmEE e -

HEZRE FUHE SR E > 55 Georg Wilhelm Friedrich Hegel » Hegel
RRFE T EFEELENEE T O FRAERR - Hegel LIREIFMTR/MLE
AIFERWER] > BRE—(EEEEEER - ARMIEAEENESY - =
RALA R & - HIEHEIZAZHS T MR EE R B mEESZE
B - Hegel SFRBUNE R A MBI SRR ERAY IV ZE R & EF 4>
{EZAR Hegel 2 605 » (A Z(ER] (R FliaGAEE B BFIZ: o Hegel 1E
e A EPF RIS AR RS R T EEGRRE SRR THYEY) > A Hegel
wo A EFRITER > (EAFEKEAR RZ TR - HE SR A i - 7
TEEIZR A 2RISR IR A > -

8 Steinmetz, G., supra note 45, at 21.
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1 Dave Mullins - i & B M FIHVIETSE BB R R - R RSO IS (R
SN BN A ARNEH ) BBt amm - il > ZHERE -
13 B RIF AR ISR 2 11 26 N K2 [ 17 74 ZE (Colorado Anti-Discrimination Act, CADA)[A]
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242 Colorado Revised Statutes §24-34-601 Discrimination in places of public accommodation--

definition

(1) As used in this part 6, "place of public accommodation" means any place of business engaged in
any sales to the public and any place offering services, facilities, privileges, advantages, or
accommodations to the public, including but not limited to any business offering wholesale or
retail sales to the public; any place to eat, drink, sleep, or rest, or any combination thereof; any
sporting or recreational area and facility; any public transportation facility; a barber shop,
bathhouse, swimming pool, bath, steam or massage parlor, gymnasium, or other establishment
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fR#E CADA HUfTECEERIE - BHEHLZ NERE S (Colorado Civil Rights
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EX[a]7 Phillips FYEEM BIRSCE—FRAY E5R © 2R BEMEEEFER G E
ACHAY o E EHAE - B ME A EH GRS R SRR Z A FERE R WRIE
fl = FOoEENHY H H(Free Exercise Clause) © ALJ I?&%ﬁ%@?ﬁ%ﬁﬁéﬁgﬁﬁ{%
EIE S F5E ALI 208 CADA 2 —(EE CADA & " AR i &
FH ] El’\] » AL AL Phillips 3 ﬂiﬁ%}im%@ﬁﬁﬁ FH{F&FK (Free Exercise Clause) ’

B G ZOK Phillips (2 (17 NSRRI B 4SS BB M E G F R
ﬁD%ﬁWbmhjZFun DELG RNV - HEOK Phillips ¥ 8 T T2 AR
A& IE 1 (Discrimination in places of public accommodation)dVESE/l| » WiEA
N EIBRVEST < - 559MEK Phillips 4R T REUERE 0 REARIE » 508k
TE4EAR TS RER B~ TEARMIEA - DR FTER BRI R TE44* « RLEEHIZ I 1
AR LR R E -

(=)  B2RE 3 2 b

conducted to serve the health, appearance, or physical condition of a person; a campsite or trailer
camp; a dispensary, clinic, hospital, convalescent home, or other institution for the sick, ailing,
aged, or infirm; a mortuary, undertaking parlor, or cemetery; an educational institution; or any
public building, park, arena, theater, hall, auditorium, museum, library, exhibit, or public facility of
any kind whether indoor or outdoor. "Place of public accommodation" shall not include a church,
synagogue, mosque, or other place that is principally used for religious purposes.

(2) (a) It is a discriminatory practice and unlawful for a person, directly or indirectly, to refuse,
withhold from, or deny to an individual or a group, because of disability, race, creed, color, sex,
sexual orientation, marital status, national origin, or ancestry, the full and equal enjoyment of the
goods, services, facilities, privileges, advantages, or accommodations of a place of public
accommodation or, directly or indirectly, to publish, circulate, issue, display, post, or mail any
written, electronic, or printed communication, notice, or advertisement that indicates that the full
and equal enjoyment of the goods, services, facilities, privileges, advantages, or accommodations
of a place of public accommodation will be refused, withheld from, or denied an individual or that
an individual's patronage or presence at a place of public accommodation is unwelcome,
objectionable, unacceptable, or undesirable because of disability, race, creed, color, sex, sexual
orientation, marital status, national origin, or ancestry.

243 MASTERPIECE CAKESHOP, LTD. v. COLORADO CIVIL RIGHTS COMM’N, Opinion of the

Court, p.7

244 1d, p8.

245 fi#% Colorado Revised Statutes §24-34-306 ZZ 2 @A EEHIAE o §24-34-306C harge -

complaint - hearing - procedure - exhaustion of administrative remedies:

(9) If, upon all the evidence at a hearing, there is a statement of findings and conclusions in
accordance with section 24-4-105, together with a statement of reasons for such conclusions,
showing that a respondent has engaged in or is engaging in any discriminatory or unfair practice as
defined in parts 4 to 7 of this article, the commission shall issue and cause to be served upon the
respondent an order requiring such respondent to cease and desist from such discriminatory or
unfair practice and to take such action as it may order in accordance with the provisions of parts 4
to 7 of this article.

248 MASTERPIECE CAKESHOP, LTD. v. COLORADO CIVIL RIGHTS COMM’N, SYLLABUS,

p-1.
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