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Abstract

With respect to the sale contract in case the object is restricted by public law,
most domestic researches focus on violating norms and regulations announced by the
government. For example, if a house sale contract is not conformity with the building
norms whether the parties concerned shall claim compensation and related legal
effects.

However, it may happen that the object of sale contract is in conformity with
norms and regulations issued by the government. For example, in the transaction of
real estate, the norms that are announced by the government to prohibit architecture or
restrict the height of building do not meet the expectations or the purpose of the buyer
while the sale contract concluding. At this moment, it shall be considered that the
parties shall claim based on the sale contract. In fact, there are still controversies in
domestic judgements. Actually, this issue is regarding the allocation of risk between
seller and buyer caused by the restrictions of the norms of public law. It also involves
the scope of disclosure obligations of the seller and the investigation obligations of the
buyer.

This paper mainly study during the stage from contract concluding until contract
performance, the existence time of the restriction or prohibition norms of public law
may take effect on the validity of sale contracts, and discusses possibilities and
disputes on whether the parties concerned have the responsibility for warranty of
defect or non-performance. Furthermore, focusing on the study theme and drawing
views from international principles on transnational business relationship, it is

expected to be a reference for resolving related problems in our country.

key words: norms of public law, disclosure obligation, investigation obligation,
warranty of defect, non-performance
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relating to facts or to law existing when the contract was concluded.

% Principles of International Commercial Contracts Article 3.2.2: T (1) A party may only avoid the
contract for mistake if, when the contract was concluded, the mistake was of such importance that a
reasonable person in the same situation as the party in error would only have concluded the contract on
materially different terms or would not have concluded it at all if the true state of affairs had been
known, and (a) the other party made the same mistake, or caused the mistake, or knew or ought to have
known of the mistake and it was contrary to reasonable commercial standards of fair dealing to leave
the mistaken party in error; or (b) the other party had not at the time of avoidance reasonably acted in
reliance on the contract. (2) However, a party may not avoid the contract if (a) it was grossly negligent
in committing the mistake; or (b) the mistake relates to a matter in regard to which the risk of mistake
was assumed or, having regard to the circumstances, should be borne by the mistaken party. |
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% International Institute for the Unification of Private Law, 2010, UNIDROIT Principles of
International Commercial Contracts(pp.101-102), Rome:UNIDROIT, from UNIDROIT website:

https://www.unidroit.org.
% Principles of International Commercial Contracts Article 3.2.4: " A party is not entitled to avoid the

contract on the ground of mistake if the circumstances on which that party relies afford, or could have

afforded, a remedy for non-performance. |
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138 United Nations Convention on Contracts for the International Sale of Goods Article 35 : 7 (1) The
seller must deliver goods which are of the quantity, quality and description required by the contract and
which are contained or packaged in the manner required by the contract. (2) Except where the parties
have agreed otherwise, the goods do not conform with the contract unless they: (a) are fit for the
purposes for which goods of the same description would ordinarily be used; (b) are fit for any
particular purpose expressly or impliedly made known to the seller at the time of the conclusion of the
contract, except where the circumstances show that the buyer did not rely, or that it was unreasonable
for him to rely, on the seller’s skill and judgement; (c) possess the qualities of goods which the seller
has held out to the buyer as a sample or model; (d) are contained or packaged in the manner usual for
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such goods or, where there is no such manner, in a manner adequate to preserve and protect the goods.

(3) The seller is not liable under subparagraphs (a) to (d) of the preceding paragraph for any lack of

conformity of the goods if, at the time of the conclusion of the contract, the buyer knew or could not

have been unaware of such lack of conformity. |

VT BB SAZE B E(2012) - (E AR EGHIN T BB ST B S EZAY ) HF)

EEE AR ) 0 H 145 - &Y ¢ http://www.uncitral.org/

38 Krell, Stefan/Mistelis, Loukas A./Perales Viscasillas, Ma. del Pilar, UN Convention on Contracts

for the International Sale of Goods(CISG), miinchen: C.H. Beck, c2011, p.511 -

39 Schlechtriem in: Schlechtriem, The seller’s Obligations Under the United Nations Convention on

Contracts for the International Sale of Goods, in: Galstion/Smit(eds), International Sales: The United

Nations Convention on Contracts for the International Sale of Goods(1984), p.6-20(Pace). #& 3! p :

Kroll, Stefan/Mistelis, Loukas A./Perales Viscasillas, Ma. del Pilar, UN Convention on Contracts for

the International Sale of Goods(CISG), minchen: C.H. Beck, c2011, p.511 -

40 United Nations Convention on Contracts for the International Sale of Goods Article 42 : ™ (1)The

seller must deliver goods which are free from any right or claim of a third party based on industrial
143
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property or other intellectual property, of which at the time of the conclusion of the contract the seller
knew or could not have been unaware, provided that the right or claim is based on industrial
property or other intellectual property: (a)under the law of the State where the goods will be resold
or otherwise used, if it was contemplated by the parties at the time of the conclusion of the contract
that the goods would be resold or otherwise used in that State;or (b)in any other case, under the law
of the State where the buyer has his place of business. |
" Kroll in: Kroll, Stefan/Mistelis, Loukas A./Perales Viscasillas, Ma. del Pilar, UN Convention on
Contracts for the International Sale of Goods(CISG), miinchen: C.H. Beck, c2011,p.513 -
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143 Schwenzer in: Schwenzer, Ingeborg H./Schlechtriem, Peter, Commentary on the UN Convention on
the International Sale of Goods(CISG), New York : Oxford University Press, 2010, p.575-576.
4 schwenzer in: Schwenzer, Ingeborg H./Schlechtriem, Peter, Commentary on the UN Convention on
the International Sale of Goods(CISG), New York : Oxford University Press, 2010, p.578.
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%5 Bundesgerichtshof, Germany, 8-Mar-1995(new zealand mussels), CISG-online 144,VIII ZR 159/94,
from web : http://www.cisg-online.ch/content/api/cisg/display.cfm?test=144

¢ United Nations Convention on Contracts for the International Sale of Goods Article 25 : " A breach
of contract committed by one of the parties is fundamental if it results in such detriment to the other
party as substantially to deprive him of what he is entitled to expect under the contract, unless the party
in breach did not foresee and a reasonable person of the same kind in the same circumstances would
not have foreseen such a result. |
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