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FHE

Mergers and Acquisitions is a series of processes, which corporate participants
wouldgo through in order to improve the synergy between them. In such processes,
various kinds of disputes would come up. When the tension enhanced, to the extent
that both parties would have no other choice but to pursue an outside mechanism to
settle such dispute, especially when the disputes contain international factors,
international commercial arbitration is thereby a valuable option of dispute resolution
for them. This article will be dealing with common disputes that happens during the
processes of Mergers and Acquisitions. Further, the article will include the main
features of international commercial arbitration along with the elaboration and
comparison between several prominent international institutional arbitration rules.
Relevant international arbitral cases concerning the field of cross-border M&A are
also included. Furthermore, the Taiwanese laws that are relevant to arbitration will be
examined. Finally, this article will discuss the strategies for cross-border M&A
arbitration and the expectations toward the advancement of Taiwanese arbitration.

The first chapter — Introduction, will elaboratethe general issues and the layout of
this article. The second chapter — Main Disputes in M&A, will point out the
commonly occurred disputes in M&A transactions. In sequential order, such disputes
would include Pre-signing Disputes, Pre-closing Disputes, Representations and
Warranties, Price Adjustment, Indemnities, Tort, Shareholder Agreements Disputes
and Antitrust. The joint venture agreements disputes will also be included.

The third chapter — The Procedural Features of International Commercial
Arbitration and the Comparison of Arbitral Rules, will focus on the features of

International Commercial arbitration. Those would include Rapidity, Confidentiality,
\Y
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Neutrality, Professionality, Party Autonomy and Flexibility, Reduction in Costs and
Enforceability. Within the framework of the above features, this article will elaborate
and compare several international institutional arbitration rules. These rules are ICC
Rules, ICDR Rules, CIETAC Rules, SIAC Rules, HKIAC Rules and CAAI Rules.

The fourth chapter — The Cross-border M&A Arbitration Cases, will present
several arbitral cases that are relevant to cross-border M&A. This chapter aims at
piercing the veil of cross-border M&A arbitration, hoping it will give the readers a
glimpse of how the arbitral tribunals deal with M&A cases. Although the attainable
arbitral awards to the general public are limited, this article will still put the effort on
presenting and analyzing the limited but valuable public awards that concern M&A
arguments.

The fifth chapter — Particular Concerns of Taiwanese Laws will be targeting at
what kind of disputes can be settled through arbitration (Arbitrability), and under
what circumstances can an arbitral award be enforced (Enforceability). The chapter
will put its focus on the enforceability, from the enforceability of a foreign arbitral
award in Taiwan, and the one of a Taiwanese arbitral award in foreign states based on
the realistic factor that caused Taiwan’s absence in New York Convention.

Chapter Six — Strategies for Arbitration in Cross-border M&A Disputes and the
Prospect of Taiwanese Arbitration, depicts the overlapping sector between
cross-border M&A and International Arbitration, which is the strategies for arbitration
in cross-border M&A disputes along with its particularities. Further, this article gives
some suggestions to the Taiwanese laws and arbitral rules, and the expectations to the
Taiwanese influence on International Arbitration.

Chapter Seven — Conclusion, connects the chapters in this article, and shows the
relevant issues and particularities in Cross-border M&A arbitration.

Although traditionally, Cross-border M&A and International Commercial
\%
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Arbitration are separate issues for most researches, no matter in international or
Taiwanese ones, there is an overlapping area between the two that is worthy of further
deliberation, especially in practice. This article expects to find out the problems that
the Taiwanese Corporates are facing in a Cross-border M&A arbitration and its
particularities through the research on both the two fields and their connections. This
article further hopes to improve the Taiwanese arbitralrules through the suggestions

given, and enhance Taiwan’s influence on International Arbitration.

Keywords:Mergers and Acquisitions, Cross-Border Mergers and
Acquisitions,International Commercial Arbitration, Alternative Dispute Resolution,

Dispute Resolution, Strategies for Arbitration
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""PouLTON, supra note 12, at 373-374.
®PouLTON, supra note 12, at 374.
®PouLTON, supra note 12, at 375.
01 5, BRMEHE M 5 g2 &, 209-221 (2004).
81SCOTT C WHITAKER, CROSS-BORDER MERGERS AND ACQUISITIONS 68-78 (John Wiley & Sons.
2016).
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1. F%[F ¢ @ 2R 2(The International Chamber of Commerce-Arbitration Rules,

ICC Rules, 2017 ) - 88
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B Rmigs ZTRIKRES 2/ E 400 ?D v » R Alice Broichmann, Disputes in the Fast Lane:

Fast-Track Arbltratlon in Merger and Acquisition Disputes, International Arbitration Law Review, 4,

152 (2008). o o gy i > AL Efoit o R RERF AP P AR E T RILY B L 2 Hox 0 @ zk,

W R G2 B AP E L R ERFEARFEFRFARELR PR LT AR 2 A

MEF R BRIV 2 ERITERFR DR R 0 - E'T*t’r’ & o

85;%#&*#_];‘%\ o BEEARBRAFLIF R BRI, k2 AP AP FEH PR %‘ﬁ%ﬁ

AR BORE B FRR 2 FR s {0 SRR R R R RGPS R 2 R 2

H PR F 4+ UNCITRAL Rules -

8%*&%*%%M§viﬂ’|$ AL AW R RA L RIFEEF AP L AR PR

RN ER RS L RV E VRS ERE LSRR NP S AN o S I

LR R IF 2 E T fp AR 7 ), B 4, % 101 4, 52 (2015).

TR S B T E A S AT R S A AT T R L

FEFTERER %‘%}H{&i—%ﬁtﬁt\ﬁ i* 2 ‘74:]4 F]% > #-11 ICC~ICDR~CIETAC-SIAC-~ HKIAC

CAAI W HRPEFAY R BRI g A uheT o ICC BN AE R R K~ ICDR *t £ R
£ ~ CIETAC »t ¢ R & ~ SIAC »+ 3 T4cbt HKIAC >t 4 i ~ CAAl 7m0 4 B o 2% Ry

gg; SRR E AR R PR § R DISS 3 2 SCC~ B 12 VIAC» 74 2 SCAI

#FR2ZLCIA A R2ZREHRFT LA wICSIDEE > K%Y -

8|CC Arbitration Rules  (The International Chamber of Commerce ed.,  2017).
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( The American Arbitration Association (AAA) International Centre for Dispute

Resolution - International Dispute Resolution Procedures (Including Mediation

and Arbitration Rules), ICDR Rules, 2014 ) - &

3. YRRAEEAYTEIPALE €@ RPN (China International Economic and
Trade Arbitration Commission (CIETAC)- Arbitration Rules, CIETAC Rules,
2015) - %

4. Friv sl B®E R P o @ 4 P (Arbitration Rules of the Singapore

International Arbitration Centre, SIAC Rules, 2016 ) - **

5. A B REE R LY i R (Hong Kong International Arbitration

Centre-Administered Arbitration Rules, HKIAC Rules, 2018) - %

6. ¢ EF @ A EE Y oo @ NP (Chinese Arbitration Association, Taipei

International Arbitration Centre - Arbitration Rules, CAAI Rules, 2017) - %

F—H BREBHSEFZHE

ECTFRREORERE AN PR T L AR HE o blhel g

®ICDR International Dispute Resolution Procedures (Including Mediation and Arbitration Rules)
(The American Arbitration Association International Centre for Dispute Resolution ed.,  2014).
“CIETAC Arbitration Rules (China International Economic and Trade Arbitration Commission ed.,
2015).

°ISIAC Arbitration Rules  (The Singapore International Arbitration Centre ed.,  2016).

®?HKIAC Administered Arbitration Rules  (Hong Kong International Arbitration Centre ed., ~ 2018).
B A EW ARG 2 PR A o B S gt S R Y E R R 42 2R (CAA
Rules) o 4 $ugs 3t S8 00 ¢h > plag # @ @ JAEE 2 o @ 430 (CAAI Rules) > CAAI Rules
p2017 & 7% 1pdedsc B4l% %4 ABEEMH Y« (HKIAC) s W% % ¢ (ICC) -~ #7
e FER P o (SIAC) S GRRE R (LCIA)~ W REF E # 3 7 < (ACICA) 2 5
ERRET 224 F § (UNCITRAL) itz @ 1 0R] > @ F R WM 442 ¢ 30 2018 & 12 7 7
PRAERDF - BAGLE— FRREEY o (CAAL)» Trag * gt #5200 » L CAAI
Arbitration Rules (Taipei International Arbitration Centre Chinese Arbitration Association ed.,
2017);CAA International Avrbitration Certre, Background, available at
http://www.caai-arbitration.org/about.aspx?1D=07928504-e1hc-498f-aae6-6bf2efeda51l. - o »* A& 3 =1
Flz BB RARRY Z RV SRR FURFEREL L ANT I REZ TE AR
2 CAAIRules % 5 v 7 2 227 » CAARuUles 384 R % T Rtz o
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S Ak, FALZZZ R R E, F 648, 4(1992).
®*GARY BORN, INTERNATIONAL ARBITRATION: LAW AND PRACTICE 14 (Kluwer Law International.
2012).
*|hid.
"ICC Rules Article 24-Case Management Conference and Procedural timetable:
1 When drawing up the Terms of Reference or as soon as possible thereafter, the arbitral tribunal shall
convene a case management conference to consult the parties on procedural measures that may be
adopted pursuant to Article 22(2). Such measures may include one or more of the case management
techniques described in Appendix 1V.
2 During or following such conference, the arbitral tribunal shall establish the procedural timetable that
it intends to follow for the conduct of the arbitration. The procedural timetable and any modifications
thereto shall be communicated to the Court and the parties.
3 To ensure continued effective case management, the arbitral tribunal, after consulting the parties by
means of a further case management conference or otherwise, may adopt further procedural measures
or modify the procedural timetable.
4 Case management conferences may be conducted through a meeting in person, by videoconference,
telephone or similar means of communication. In the absence of an agreement of the parties, the
arbitral tribunal shall determine the means by which the conference will be conducted. The arbitral
tribunal may request the parties to submit case management proposals in advance of a case
management conference and may request the attendance at any case management conference of the
parties in person or through an internal representative.
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%|CDR Rules-International Expedited Procedures Article E-2-Detailed Submissions:

Parties are to present detailed submissions on the facts, claims, counterclaims, setoffs and defenses,

together with all of the evidence then available on which such party intends to rely, in the Notice of

Avrbitration and the Answer. The arbitrator, in consultation with the parties, shall establish a procedural

order, including a timetable, for completion of any written submissions.

®CIETAC Rules-Appendix I11-Emergency Arbitrator Procedures Article 5-The Emergency

Arbitrator Proceedings:

1. The emergency arbitrator shall establish a procedural timetable for the emergency arbitrator

proceedings within a time as short as possible, best within two (2) days from his/her acceptance of the

appointment. The emergency arbitrator shall conduct the proceedings in the manner the emergency

arbitrator considers to be appropriate, taking into account the nature and the urgency of the emergency

relief, and shall ensure that each party has a reasonable opportunity to present its case.

1%CAAI Rules Article 2.5(1):

The Tribunal shall convene a case management conference with the parties to establish the terms of

reference and procedural timetable in accordance with CAAI Guidelines on Case Management
29
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Conference.
YICAAI Guidelines Article 7-Form and Content of Procedural Timetable:
7.1 The Procedural Timetable may specify the dates or time limits for each stage of the arbitration,
including the following:

(a) Statement of Claim, Statement of Defence, any Amendment or Supplement;

(b) Document production or disclosure and any site inspections;

(c) Any witness statements and expert reports;

(d) Any pre-hearing conference(s) or other procedural meetings;

(e) Any hearings;

() Any post-hearing briefs and costs submissions; and

(g) Tribunal’s deliberations and award(s).
7.2 The Tribunal shall provide the parties and CAAI with the Procedural Timetable as soon as it is
established.
CAAI Guidelines Article 8-Amendment to Procedural Timetable:
8.1 The Tribunal may, upon a party’s request or on its own initiative, amend the Procedural Timetable
after consulting with the parties.
8.2 The Tribunal shall provide the parties and CAAI with the amended Procedural Timetable as soon as
they are amended.
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103ICC Rules Article 31-Time Limit for the Final Award:

1 The time limit within which the arbitral tribunal must render its final award is six months. Such time
limit shall start to run from the date of the last signature by the arbitral tribunal or by the parties of the
Terms of Reference or, in the case of application of Article 23(3), the date of the notification to the
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arbitral tribunal by the Secretariat of the approval of the Terms of Reference by the Court. The Court
may fix a different time limit based upon the procedural timetable established pursuant to Article 24(2).
2 The Court may extend the time limit pursuant to a reasoned request from the arbitral tribunal or on its
own initiative if it decides it is necessary to do so.
%1CC Rules Article 39-Modified Time Limits:
1 The parties may agree to shorten the various time limits set out in the Rules. Any such agreement
entered into subsequent to the constitution of an arbitral tribunal shall become effective only upon the
approval of the arbitral tribunal.
2 The Court, on its own initiative, may extend any time limit which has been modified pursuant to
Avrticle 39(1) if it decides that it is necessary to do so in order that the arbitral tribunal and the Court
may fulfil their responsibilities in accordance with the Rules.
1%|CDR Rules Article 30-Time, Form, and Effect of Award:
1. Awards shall be made in writing by the arbitral tribunal and shall be final and binding on the parties.
The tribunal shall make every effort to deliberate and prepare the award as quickly as possible after the
hearing. Unless otherwise agreed by the parties, specified by law, or determined by the Administrator,
the final award shall be made no later than 60 days from the date of the closing of the hearing. The
parties shall carry out any such award without delay and, absent agreement otherwise, waive
irrevocably their right to any form of appeal, review, or recourse to any court or other judicial authority,
insofar as such waiver can validly be made. The tribunal shall state the reasons upon which an award is
based, unless the parties have agreed that no reasons need be given.
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%CIETAC Rules Article 48-Time Period for Rendering Award:
1. The arbitral tribunal shall render an arbitral award within six (6) months from the date on which the
arbitral tribunal is formed.
2. Upon the request of the arbitral tribunal, the President of the Arbitration Court may extend the time
period if he/she considers it truly necessary and the reasons for the extension truly justified.
3. Any suspension period shall be excluded when calculating the time period in the preceding
Paragraph 1.
SIAC Rules Rule 32.3-Award:
32.3 Before making any Award, the Tribunal shall submit such Award in draft form to the Registrar.
Unless the Registrar extends the period of time or unless otherwise agreed by the parties, the Tribunal
shall submit the draft Award to the Registrar not later than 45 days from the date on which the Tribunal
declares the proceedings closed. The Registrar may, as soon as practicable, suggest modifications as to
the form of the Award and, without affecting the Tribunal’s liberty to decide the dispute, draw the
Tribunal’s attention to points of substance. No Award shall be made by the Tribunal until it has been
approved by the Registrar as to its form.
%8351 AC Rules Rule 5.2(d)-Expedited Procedure:
d. the final Award shall be made within six months from the date when the Tribunal is constituted
unless, in exceptional circumstances, the Registrar extends the time for making such final Award -
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1%HKIAC Rules Article 31.2-Closure of Proceedings:

31.2 Once the proceedings are declared closed, the arbitral tribunal shall inform HKIAC and the parties

of the anticipated date by which an award will be communicated to the parties. The date of rendering

the award shall be no later than three months from the date when the arbitral tribunal declares the entire

proceedings or the relevant phase of the proceedings closed, as applicable. This time limit may be

extended by agreement of the parties or, in appropriate circumstances, by HKIAC.

WHKIAC Rules Article 42.2(f)-Expedited Procedure:

42.2 When HKIAC, after considering the views of the parties, grants an application made pursuant to

Article 42.1, the arbitral proceedings shall be conducted in accordance with an Expedited Procedure

based upon the foregoing provisions of these Rules, subject to the following changes:

(F) subject to any lien, the award shall be communicated to the parties within six months from the date

when HKIAC transmitted the case file to the arbitral tribunal. In exceptional circumstances, HKIAC

may extend this time limit -

S AALI Rules Article 30-Closure of Proceedings:

1. Within six months from the date of its constitution, the Tribunal shall declare the proceedings closed

and state the date of such closure in writing. CAAI may extend the time limit pursuant to the Tribunal’s

reasoned request or on its own initiative if it decides necessary to do so.

2. After the closure of proceedings, any party shall not produce any further evidence or make any

further submissions without the Tribunal’s authorisation or request through reopening the proceedings.

3. The Tribunal may reopen the proceedings upon a party’s request or on its own initiative before

making its final award.

2CAAI Rules Article 33-Time Limit for Award-Making:

1. The Tribunal shall make its final award within six weeks from the date of its closure of proceedings
34
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as stated in accordance with Article 30.1. Such award shall be signed and dated in accordance with
Acrticle 34.2.

2. The calculation of the award-making period shall exclude any period(s) during which the arbitration
is suspended under the Rules.

3. CAAI may extend the time limit pursuant to the Tribunal’s reasoned request or on its own initiative
if it decides necessary to do so.
1135_‘ T '}—Lﬂﬁiﬁ'%&’@\ °
Uk i 2 % (3% ICC Rules, SIAC Rules) s 3% ' £-i¢ 42 5 (ICDR Rules) s i % #2 % (CIETAC
Rules, HKIAC Rules, CAAI Rules) -
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51CC Rules Article 30-Expedited Procedure:
1 By agreeing to arbitration under the Rules, the parties agree that this Article 30 and the Expedited
Procedure Rules set forth in Appendix VI (collectively the “Expedited Procedure Provisions”) shall
take precedence over any contrary terms of the arbitration agreement.
2 The Expedited Procedure Rules set forth in Appendix V1 shall apply if:
a) the amount in dispute does not exceed the limit set out in Article 1(2) of Appendix VI at the time
of the communication referred to in Article 1(3) of that Appendix; or
b) the parties so agree.
3 The Expedited Procedure Provisions shall not apply if:
a) the arbitration agreement under the Rules was concluded before the date on which the Expedited
Procedure Provisions came into force;
b) the parties have agreed to opt out of the Expedited Procedure Provisions; or
c) the Court, upon the request of a party before the constitution of the arbitral tribunal or on its own
motion, determines that it is inappropriate in the circumstances to apply the Expedited Procedure
Provisions.
"81CC Rules Foreword:
The most significant of the 2017 amendments is the introduction of an expedited procedure providing
for a streamlined arbitration with a reduced scale of fees. This procedure is automatically applicable in
cases where the amount in dispute does not exceed US$ 2 million, unless the parties decide to opt out.
It will apply only to arbitration agreements concluded after 1 March 2017.
One of the important features of the Expedited Procedure Rules is that the ICC Court may appoint a
sole arbitrator, even if the arbitration agreement provides otherwise. The expedited procedure is also
available on an opt-in basis for higher-value cases, and will be an attractive answer to users’ concerns
over time and cost.
YWsupra note 115.
18]CC Rules Appendix VI-Expedited Procedure Rules Article 4(1)-Award:
1 The time limit within which the arbitral tribunal must render its final award is six months from the
date of the case management conference. The Court may extend the time limit pursuant to Article 31(2)
of the Rules.
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CC Rules Appendix VI-Expedited Procedure Rules Article 2(1)-Constitution of The Arbitral
Tribunal:
1 The Court may, notwithstanding any contrary provision of the arbitration agreement, appoint a sole
arbitrator.
201CC Rules Appendix VI-Expedited Procedure Rules Article 3(5)-Proceedings:
The arbitral tribunal may, after consulting the parties, decide the dispute solely on the basis of the
documents submitted by the parties, with no hearing and no examination of witnesses or experts. When
a hearing is to be held, the arbitral tribunal may conduct it by videoconference, telephone or similar
means of communication.
21|CDR Rules Article 1(4):
Unless the parties agree or the Administrator determines otherwise, the International Expedited
Procedures shall apply in any case in which no disclosed claim or counterclaim exceeds USD $250,000
exclusive of interest and the costs of arbitration. The parties may also agree to use the International
Expedited Procedures in other cases. The International Expedited Procedures shall be applied as
described in Articles E-1 through E-10 of these Rules, in addition to any other portion of these Rules
that is not in conflict with the Expedited Procedures.
Where no party’s claim or counterclaim exceeds USD $100,000 exclusive of interest, attorneys’ fees,
and other arbitration costs, the dispute shall be resolved by written submissions only unless the
arbitrator determines that an oral hearing is necessary.
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22| CDR Rules Article E-6-Appointment and Qualifications of the Arbitrator:
A sole arbitrator shall be appointed as follows. The Administrator shall simultaneously submit to each
party an identical list of five proposed arbitrators. The parties may agree to an arbitrator from this list
and shall so advise the Administrator. If the parties are unable to agree upon an arbitrator, each party
may strike two names from the list and return it to the Administrator within 10 days from the
transmittal date of the list to the parties. The parties are not required to exchange selection lists. If the
parties fail to agree on any of the arbitrators or if acceptable arbitrators are unable or unavailable to act,
or if for any other reason the appointment cannot be made from the submitted lists, the Administrator
may make the appointment without the circulation of additional lists. The parties will be given notice
by the Administrator of the appointment of the arbitrator, together with any disclosures.
'231CDR Rules Article E-9-Proceedings with an Oral Hearing:
In expedited proceedings in which an oral hearing is to be held, the arbitrator shall set the date, time,
and location of the hearing. The oral hearing shall take place within 60 days of the date of the
procedural order unless the arbitrator deems it necessary to extend that period. Hearings may take place
in person or via video conference or other suitable means, at the discretion of the arbitrator. Generally,
there will be no transcript or stenographic record. Any party desiring a stenographic record may
arrange for one. The oral hearing shall not exceed one day unless the arbitrator determines otherwise.
The Administrator will notify the parties in advance of the hearing date.
24| CDR Rules Article E-10: The Award:
Awards shall be made in writing and shall be final and binding on the parties. Unless otherwise agreed
by the parties, specified by law, or determined by the Administrator, the award shall be made not later
than 30 days from the date of the closing of the hearing or from the time established for final written
submissions.
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12CIETAC Rules-Article 56 Application:
1. The Summary Procedure shall apply to any case where the amount in dispute does not exceed RMB
5,000,000 unless otherwise agreed by the parties; or where the amount in dispute exceeds RMB
5,000,000, yet one party applies for arbitration under the Summary Procedure and the other party
agrees in writing; or where both parties have agreed to apply the Summary Procedure.
2. Where there is no monetary claim or the amount in dispute is not clear, CIETAC shall determine
whether or not to apply the Summary Procedure after full consideration of relevant factors, including
but not limited to the complexity of the case and the interests involved.
I28CIETAC Rules-Article 58 Formation of the Arbitral Tribunal:
Unless otherwise agreed by the parties, a sole-arbitrator tribunal shall be formed in accordance with
Avrticle 28 of these Rules to hear a case under the Summary Procedure.
2ICIETAC Rules Article 60-Conduct of Hearing:
The arbitral tribunal may examine the case in the manner it considers appropriate. The arbitral tribunal
may decide whether to examine the case solely on the basis of the written materials and evidence
submitted by the parties or to hold an oral hearing after hearing from the parties of their opinions.
128CIETAC Rules Article 62-Time Period for Rendering Award:
1. The arbitral tribunal shall render an arbitral award within three (3) months from the date on which
the arbitral tribunal is formed.
2. Upon the request of the arbitral tribunal, the President of the Arbitration Court may extend the time
period if he/she considers it truly necessary and the reasons for the extension truly justified. 3. Any
suspension period shall be excluded when calculating the time period in the preceding Paragraph 1.
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251 AC Rules Rule 5-Expedited Procedure:
5.1 Prior to the constitution of the Tribunal, a party may file an application with the Registrar for the
arbitral proceedings to be conducted in accordance with the Expedited Procedure under this Rule,
provided that any of the following criteria is satisfied:
a. the amount in dispute does not exceed the equivalent amount of S$6,000,000, representing the
aggregate of the claim, counterclaim and any defence of set-off;
b. the parties so agree; or
c. in cases of exceptional urgency.
The party applying for the arbitral proceedings to be conducted in accordance with the Expedited
Procedure under this Rule 5.1 shall, at the same time as it files an application for the proceedings to be
conducted in accordance with the Expedited Procedure with the Registrar, send a copy of the
application to the other party and shall notify the Registrar that it has done so, specifying the mode of
service employed and the date of service.
5.2 Where a party has filed an application with the Registrar under Rule 5.1, and where the President
determines, after considering the views of the parties, and having regard to the circumstances of the
case, that the arbitral proceedings shall be conducted in accordance with the Expedited Procedure, the
following procedure shall apply:
a. the Registrar may abbreviate any time limits under these Rules;
b. the case shall be referred to a sole arbitrator, unless the President determines otherwise; c. the
Tribunal may, in consultation with the parties, decide if the dispute is to be decided on the basis of
documentary evidence only, or if a hearing is required for the examination of any witness and expert
witness as well as for any oral argument;
d. the final Award shall be made within six months from the date when the Tribunal is constituted
unless, in exceptional circumstances, the Registrar extends the time for making such final Award,;
and
e. the Tribunal may state the reasons upon which the final Award is based in summary form, unless
the parties have agreed that no reasons are to be given.
5.3 By agreeing to arbitration under these Rules, the parties agree that, where arbitral proceedings are
conducted in accordance with the Expedited Procedure under this Rule 5, the rules and procedures set
forth in Rule 5.2 shall apply even in cases where the arbitration agreement contains contrary terms.
5.4 Upon application by a party, and after giving the parties the opportunity to be heard, the Tribunal
may, having regard to any further information as may subsequently become available, and in
consultation with the Registrar, order that the arbitral proceedings shall no longer be conducted in
accordance with the Expedited Procedure. Where the Tribunal decides to grant an application under
this Rule 5.4, the arbitration shall continue to be conducted by the same Tribunal that was constituted to
conduct the arbitration in accordance with the Expedited Procedure.
bid.
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BIHKIAC Rules Article 42 — Expedited Procedure:
42.1 Prior to the constitution of the arbitral tribunal, a party may apply to HKIAC for the arbitration to
be conducted in accordance with Article 42.2 where:
(a) the amount in dispute representing the aggregate of any claim and counterclaim (or any set-off
defence or cross-claim) does not exceed the amount set by HKIAC, as stated on HKIAC’s website
on the date the Notice of Arbitration is submitted; or
(b) the parties so agree; or
(c) in cases of exceptional urgency.
42.2 When HKIAC, after considering the views of the parties, grants an application made pursuant to
Avrticle 42.1, the arbitral proceedings shall be conducted in accordance with an Expedited Procedure
based upon the foregoing provisions of these Rules, subject to the following changes:
(a) the case shall be referred to a sole arbitrator, unless the arbitration agreement provides for three
arbitrators;
(b) if the arbitration agreement provides for three arbitrators, HKIAC shall invite the parties to agree
to refer the case to a sole arbitrator. If the parties do not agree, the case shall be referred to three
arbitrators;
(c) HKIAC may shorten the time limits provided for in the Rules, as well as any time limits that it
has set;
(d) after the submission of the Answer to the Notice of Arbitration, the parties shall in principle be
entitled to submit one Statement of Claim and one Statement of Defence (and Counterclaim) and,
where applicable, one Statement of Defence in reply to the Counterclaim;
(e) the arbitral tribunal shall decide the dispute on the basis of documentary evidence only, unless it
decides that it is appropriate to hold one or more hearings;
(f) subject to any lien, the award shall be communicated to the parties within six months from the
date when HKIAC transmitted the case file to the arbitral tribunal. In exceptional circumstances,
HKIAC may extend this time limit;
(9) the arbitral tribunal may state the reasons upon which the award is based in summary form,
unless the parties have agreed that no reasons are to be given.
42.3 Upon the request of any party and after consulting with the parties and any confirmed or
appointed arbitrators, HKIAC may, having regard to any new circumstances that have arisen, decide
that the Expedited Procedure under Article 42 shall no longer apply to the case. Unless HKIAC
considers that it is appropriate to revoke the confirmation or appointment of any arbitrator, the arbitral
tribunal shall remain in place.
bid.
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B3CAAI Rules Article 41:
1. Before the Tribunal’s constitution, a party may apply to CAAI in writing to conduct the arbitration in
accordance with the Expedited Procedure in Article 41.4 if:
(a) the amount in dispute is less than USD 250,000.00;
(b) the parties so agree; or
(c) in cases of exceptional urgency.
2. Unless the parties agree otherwise, the Expedited Procedure shall not apply to any arbitration
consolidated under Article 28 or commenced under multiple contracts under Article 9.
3. CAAI shall consider the views of all parties in deciding whether to grant such an application.
4. The arbitration shall be conducted by Expedited Procedure, which is based upon the Rules but
subject to the following changes:
(a) CAAI may shorten any time limits under the Rules;
(b) The case shall be referred to a sole arbitrator, unless the arbitration agreement provides for three
arbitrators;
(c) If the arbitration agreement provides for three arbitrators, CAAI shall invite the parties to agree
to refer the case to a sole arbitrator. If the parties do not agree, the case shall be referred to three
arbitrators;
(d) The Tribunal may, after consulting with the parties, decide if the dispute is to be decided on the
basis of documentary evidence only, or if a hearing is required for any oral argument or examination
of any witness and expert;
(e) The Tribunal shall make its final award within six weeks from the date of its closure of
proceedings. CAAI may extend this time limit only once in exceptional circumstances; and
(f) The Tribunal shall state the reasons upon which the award is based in summary form, unless the
parties agree otherwise.
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B3%|CC Rules Article 29-Emergency Arbitrator:
1 A party that needs urgent interim or conservatory measures that cannot await the constitution of an
arbitral tribunal (“Emergency Measures”) may make an application for such measures pursuant to the
Emergency Arbitrator Rules in Appendix V. Any such application shall be accepted only if it is received
by the Secretariat prior to the transmission of the file to the arbitral tribunal pursuant to Article 16 and
irrespective of whether the party making the application has already submitted its Request for
Avrbitration.
2 The emergency arbitrator’s decision shall take the form of an order. The parties undertake to comply
with any order made by the emergency arbitrator.
3 The emergency arbitrator’s order shall not bind the arbitral tribunal with respect to any question,
issue or dispute determined in the order. The arbitral tribunal may modify, terminate or annul the order
or any modification thereto made by the emergency arbitrator.
4 The arbitral tribunal shall decide upon any party’s requests or claims related to the emergency
arbitrator proceedings, including the reallocation of the costs of such proceedings and any claims
arising out of or in connection with the compliance or non-compliance with the order.
5 Articles 29(1)-29(4) and the Emergency Arbitrator Rules set forth in Appendix V (collectively the
“Emergency Arbitrator Provisions”) shall apply only to parties that are either signatories of the
arbitration agreement under the Rules that is relied upon for the application or successors to such
signatories.
6 The Emergency Arbitrator Provisions shall not apply if:

a) the arbitration agreement under the Rules was concluded before 1 January 2012;

b) the parties have agreed to opt out of the Emergency Arbitrator Provisions; or

c) the parties have agreed to another pre-arbitral procedure that provides for the granting of

conservatory, interim or similar measures.
7 The Emergency Arbitrator Provisions are not intended to prevent any party from seeking urgent
interim or conservatory measures from a competent judicial authority at any time prior to making an
application for such measures, and in appropriate circumstances even thereafter, pursuant to the Rules.
Any application for such measures from a competent judicial authority shall not be deemed to be an
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infringement or a waiver of the arbitration agreement. Any such application and any measures taken by
the judicial authority must be notified without delay to the Secretariat.
B’BorN, supra note 95, at 15.
138BoRN, supra note 95, at 195.
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391CC Rules Article 22(3)-Conduct of the Arbitration:
Upon the request of any party, the arbitral tribunal may make orders concerning the confidentiality of
the arbitration proceedings or of any other matters in connection with the arbitration and may take
measures for protecting trade secrets and confidential information.
“0statutes of The International Court of Arbitration Article 6-Confidentiality:
The work of the Court is of a confidential nature which must be respected by everyone who participates
in that work in whatever capacity. The Court lays down the rules regarding the persons who can attend
the meetings of the Court and its Committees and who are entitled to have access to materials related to
the work of the Court and its Secretariat.
YICDR Rules Article 37-Confidentiality:
1. Confidential information disclosed during the arbitration by the parties or by witnesses shall not be
divulged by an arbitrator or by the Administrator. Except as provided in Article 30, unless otherwise
agreed by the parties or required by applicable law, the members of the arbitral tribunal and the
Administrator shall keep confidential all matters relating to the arbitration or the award.
2. Unless the parties agree otherwise, the tribunal may make orders concerning the confidentiality of
the arbitration or any matters in connection with the arbitration and may take measures for protecting
trade secrets and confidential information.
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Y2CIETAC Rules Article 38-Confidentiality:
1. Hearings shall be held in camera. Where both parties request an open hearing, the arbitral tribunal
shall make a decision.
2. For cases heard in camera, the parties and their representatives, the arbitrators, the witnesses, the
interpreters, the experts consulted by the arbitral tribunal, the appraisers appointed by the arbitral
tribunal and other relevant persons shall not disclose to any outsider any substantive or procedural
matters relating to the case.
351 AC Rules Article 39-Confidentiality:
39.1 Unless otherwise agreed by the parties, a party and any arbitrator, including any Emergency
Avrbitrator, and any person appointed by the Tribunal, including any administrative secretary and any
expert, shall at all times treat all matters relating to the proceedings and the Award as confidential. The
discussions and deliberations of the Tribunal shall be confidential.
39.2 Unless otherwise agreed by the parties, a party or any arbitrator, including any Emergency
Avrbitrator, and any person appointed by the Tribunal, including any administrative secretary and any
expert, shall not, without the prior written consent of the parties, disclose to a third party any such
matter except:

a. for the purpose of making an application to any competent court of any State to enforce or

challenge the Award;

b. pursuant to the order of or a subpoena issued by a court of competent jurisdiction;

c. for the purpose of pursuing or enforcing a legal right or claim;

d. in compliance with the provisions of the laws of any State which are binding on the party making

the disclosure or the request or requirement of any regulatory body or other authority;

e. pursuant to an order by the Tribunal on application by a party with proper notice to the other

parties; or

f. for the purpose of any application under Rule 7 or Rule 8 of these Rules.
39.3 In Rule 39.1, “matters relating to the proceedings” includes the existence of the proceedings, and
the pleadings, evidence and other materials in the arbitral proceedings and all other documents
produced by another party in the proceedings or the Award arising from the proceedings, but excludes
any matter that is otherwise in the public domain.
39.4 The Tribunal has the power to take appropriate measures, including issuing an order or Award for
sanctions or costs, if a party breaches the provisions of this Rule.
“bid.
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Y“HKIAC Rules Article 45-Confidentiality:
45.1 Unless otherwise agreed by the parties, no party or party representative may publish, disclose or
communicate any information relating to:
(a) the arbitration under the arbitration agreement; or
(b) an award or Emergency Decision made in the arbitration.
45.2 Article 45.1 also applies to the arbitral tribunal, any emergency arbitrator, expert, witness, tribunal
secretary and HKIAC.
45.3 Article 45.1 does not prevent the publication, disclosure or communication of information referred
to in Article 45.1 by a party or party representative:
(a)(i) to protect or pursue a legal right or interest of the party; or
(ii) to enforce or challenge the award or Emergency Decision referred to in Article 45.1; in legal
proceedings before a court or other authority; or
(b) to any government body, regulatory body, court or tribunal where the party is obliged by law to
make the publication, disclosure or communication; or
(c) to a professional or any other adviser of any of the parties, including any actual or potential
witness or expert; or
(d) to any party or additional party and any confirmed or appointed arbitrator for the purposes of
Avrticles 27, 28, 29 or 30; or
(e) to a person for the purposes of having, or seeking, third party funding of arbitration.
45.4 The deliberations of the arbitral tribunal are confidential.
45.5 HKIAC may publish any award, whether in its entirety or in the form of excerpts or a summary,
only under the following conditions:
(a) all references to the parties’ names and other identifying information are deleted; and
(b) no party objects to such publication within the time limit fixed for that purpose by HKIAC. In
the case of an objection, the award shall not be published.
“bid.
“B1bid.
9 Ipid.
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0CAAI Rules Article 39-Confidentiality:
1. Unless the parties agree otherwise, no party may publish, disclose or communicate any information
not already in the public domain relating to:

49

doi:10.6342/NTU201903134



d PR R T R AR R RIS TR T A EREL B R

BHREAY 2 FRBE  MERADLM BP0 1L B o 5 B

TR EREL R RER (AR ) PR (WP F)LET TR A
PHRARI AT m R o MR RECETEEBAALSFEPFE - £ 8
PhSHo S BRERIEA N E SRR P s TR EF SR RIA 2 T
BE5LHH A &%%aﬁwﬁiﬁéﬁ—"ﬁi‘%%%%@§ﬁﬁiﬁ°
@ik F R &IAZ sx% § 2 P g > 8 SIAC Rules ~ CAAI Rules # 373 & 8 14

ax
&l
e
Sie
=Sy
e
K
&
v
\\
‘mﬂ

/{[’,’7”" 3‘}?}_‘}* o

47 RGBS SRR R R R R

ICC ICDR CIETAC SIAC HKIAC CAAI

Rules Rules Rules Rules Rules Rules

(2017) (2014) (2015) (2016) (2018) (2017)
[ ERRARE | RRAA S FOER | FEA | FEA | FEA

2.

(a) the arbitration under the arbitration agreement(s), including the existence of the arbitration and
identity of arbitrators; and

(b) any award(s) made in the arbitration. Such confidentiality also applies to any arbitrator,
Emergency Arbitrator, expert, witness, Tribunal secretary and CAAI.

This Article does not prevent a party’s publication, disclosure or communication of the information

specified in Article 39.1 to:

3.
to

(a) any court or other competent authority in proceedings for protecting or pursuing that party’s
legal right or interest, or for enforcing or challenging any award,;

(b) any government or regulatory body, court or other authority where that party is obliged by law to
make the publication, disclosure or communication;

(c) any of the parties’ professional and other advisers, including any actual and potential witnesses
and experts; and

(d) any third party for the purpose of any application for joinder of Additional Party under Article 27
or consolidation of arbitrations under Article 28.

The deliberations of the Tribunal, including any recordings, transcripts or documents used in relation
the arbitration, shall remain confidential.

4. An award may be published, whether in its entirety or in the form of excerpts or summary, only if:

5.

(a) a request for publication is made to CAAI,

(b) all references to the parties’ names and other identifying information are omitted; and

(c) none of the parties objects to such publication within the time limit required by CAAL.

The Tribunal may take appropriate measures against any party in breach of this Article, including

issuing an order or award for sanctions or costs. Upon any party’s request, the Tribunal may make
orders concerning the confidentiality of the arbitration and take measures for protecting trade secrets or

co

nfidential information.
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1331CC Rules Article 13(1)-Appointment and Confirmation of the Arbitrators:

1 In confirming or appointing arbitrators, the Court shall consider the prospective arbitrator’s
52
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nationality, residence and other relationships with the countries of which the parties or the other
arbitrators are nationals and the prospective arbitrator’s availability and ability to conduct the
arbitration in accordance with the Rules. The same shall apply where the Secretary General confirms
arbitrators pursuant to Article 13(2).
>|CDR Rules Article 13-Impartiality and Independence of Arbitrator:
1. Arbitrators acting under these Rules shall be impartial and independent and shall act in accordance
with the terms of the Notice of Appointment provided by the Administrator.
2. Upon accepting appointment, an arbitrator shall sign the Notice of Appointment provided by the
Administrator affirming that the arbitrator is available to serve and is independent and impartial. The
arbitrator shall disclose any circumstances that may give rise to justifiable doubts as to the arbitrator’s
impartiality or independence and any other relevant facts the arbitrator wishes to bring to the attention
of the parties.
3. If, at any stage during the arbitration, circumstances arise that may give rise to such doubts, an
arbitrator or party shall promptly disclose such information to all parties and to the Administrator.
Upon receipt of such information from an arbitrator or a party, the Administrator shall communicate it
to all parties and to the tribunal.
4. Disclosure by an arbitrator or party does not necessarily indicate belief by the arbitrator or party that
the disclosed information gives rise to justifiable doubts as to the arbitrator’s impartiality or
independence.
5. Failure of a party to disclose any circumstances that may give rise to justifiable doubts as to an
arbitrator’s impartiality or independence within a reasonable period after the party becomes aware of
such information constitutes a waiver of the right to challenge an arbitrator based on those
circumstances.
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6. No party or anyone acting on its behalf shall have any ex parte communication relating to the case
with any arbitrator, or with any candidate for party-appointed arbitrator, except to advise the candidate
of the general nature of the controversy and of the anticipated proceedings and to discuss the
candidate’s qualifications, availability, or impartiality and independence in relation to the parties, or to
discuss the suitability of candidates for selection as a presiding arbitrator where the parties or
party-appointed arbitrators are to participate in that selection. No party or anyone acting on its behalf
shall have any ex parte communication relating to the case with any candidate for presiding arbitrator.
SCIETAC Rules Article 31-Disclosure:
1. An arbitrator nominated by the parties or appointed by the Chairman of CIETAC shall sign a
Declaration and disclose any facts or circumstances likely to give rise to justifiable doubts as to his/her
impartiality or independence.
2. If circumstances that need to be disclosed arise during the arbitral proceedings, the arbitrator shall
promptly disclose such circumstances in writing.
3. The Declaration and/or the disclosure of the arbitrator shall be submitted to the Arbitration Court to
be forwarded to the parties.
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18SIAC Rules Rule 13-Qualifications of Arbitrators:
13.1 Any arbitrator appointed in an arbitration under these Rules, whether or not nominated by the
parties, shall be and remain at all times independent and impartial.
13.2 In appointing an arbitrator under these Rules, the President shall have due regard to any
qualifications required of the arbitrator by the agreement of the parties and to such considerations that
are relevant to the impartiality or independence of the arbitrator.
13.3 The President shall also consider whether the arbitrator has sufficient availability to determine the
case in a prompt and efficient manner that is appropriate given the nature of the arbitration.
13.4 A nominated arbitrator shall disclose to the parties and to the Registrar any circumstances that may
give rise to justifiable doubts as to his impartiality or independence as soon as reasonably practicable
and in any event before his appointment.
13.5 An arbitrator shall immediately disclose to the parties, to the other arbitrators and to the Registrar
any circumstances that may give rise to justifiable doubts as to his impartiality or independence that
may be discovered or arise during the arbitration.
13.6 No party or person acting on behalf of a party shall have any ex parte communication relating to
the case with any arbitrator or with any candidate for appointment as party-nominated arbitrator, except
to advise the candidate of the general nature of the controversy and of the anticipated proceedings; to
discuss the candidate’s qualifications, availability or independence in relation to the parties; or to
discuss the suitability of candidates for selection as the presiding arbitrator where the parties or
party-nominated arbitrators are to participate in that selection. No party or person acting on behalf of a
party shall have any ex parte communication relating to the case with any candidate for presiding
arbitrator.
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B'HKIAC Rules Article 11-Qualifications and Challenge of the Arbitral Tribunal:
11.1 An arbitral tribunal confirmed under these Rules shall be and remain at all times impartial and
independent of the parties.
11.2 Subject to Article 11.3, as a general rule, where the parties to an arbitration under these Rules are
of different nationalities, a sole or presiding arbitrator shall not have the same nationality as any party
unless specifically agreed otherwise by all parties.
11.3 Notwithstanding the general rule in Article 11.2, in appropriate circumstances and provided that
none of the parties objects within a time limit set by HKIAC, a sole or presiding arbitrator may be of
the same nationality as any of the parties.
11.4 Before confirmation or appointment, a prospective arbitrator shall (a) sign a statement confirming
his or her availability to decide the dispute and his or her impartiality and independence; and (b)
disclose any circumstances likely to give rise to justifiable doubts as to his or her impartiality or
independence. An arbitrator, once confirmed or appointed and throughout the arbitration, shall disclose
without delay any such circumstances to the parties unless they have already been informed by him or
her of these circumstances.
11.5 No party or its representatives shall have any ex parte communication relating to the arbitration
with any arbitrator, or with any candidate to be designated as arbitrator by a party, except to advise the
candidate of the general nature of the dispute, to discuss the candidate's qualifications, availability,
impartiality or independence, or to discuss the suitability of candidates for the designation of a third
arbitrator where the parties or party-designated arbitrators are to designate that arbitrator. No party or
its representatives shall have any ex parte communication relating to the arbitration with any candidate
for the presiding arbitrator.
B8CAAI Rules Article 13-Confirmation and Appointment of Arbitrators:
1. All appointments of any arbitrator, whether made by the parties or the arbitrators, are subject to
confirmation by CAAI, upon which the appointments shall become effective.
2. When confirming or appointing arbitrators, CAAI shall consider any qualifications agreed by the
parties, as well as any disclosures by prospective arbitrators concerning impartiality or independence.
3. CAAI shall appoint the arbitrator(s) in the event of any non-confirmation.
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9IBA Guidelines on Conflicts of Interest in International Arbitration 20-25 (International Bar
Association ed.,  2004).
199CAAI Rules Article 15-Ex parte Communication:
1. All parties and their representatives shall not have any ex parte communication relating to the
arbitration with any arbitrator or prospective arbitrator, except to:
(@) advise the prospective arbitrator of the general nature of the dispute and the anticipated
proceedings;
(b) discuss the prospective arbitrator’s qualifications, availability, impartiality and independence in
relation to the parties; and
(c) discuss the suitability of the prospective presiding arbitrator where the parties or party-appointed
arbitrators will participate in that arbitrator’s appointment.
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2. All parties and their representatives shall not have any ex parte communication relating to the
arbitration with any prospective presiding arbitrator.
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181|CC Rules Article 25-Establishing the Facts of the Case:
3 The arbitral tribunal may decide to hear witnesses, experts appointed by the parties or any other
person, in the presence of the parties, or in their absence provided they have been duly summoned.
4 The arbitral tribunal, after having consulted the parties, may appoint one or more experts, define their
terms of reference and receive their reports. At the request of a party, the parties shall be given the
opportunity to question at a hearing any such expert.
5 At any time during the proceedings, the arbitral tribunal may summon any party to provide additional
evidence.
6 The arbitral tribunal may decide the case solely on the documents submitted by the parties unless any
of the parties requests a hearing.
12| CDR Rules Article 25-Tribunal-Appointed Expert:
1. The arbitral tribunal, after consultation with the parties, may appoint one or more independent
experts to report to it, in writing, on issues designated by the tribunal and communicated to the parties.
2. The parties shall provide such an expert with any relevant information or produce for inspection any
relevant documents or goods that the expert may require. Any dispute between a party and the expert as
to the relevance of the requested information or goods shall be referred to the tribunal for decision.
3. Upon receipt of an expert’s report, the tribunal shall send a copy of the report to all parties and shall
give the parties an opportunity to express, in writing, their opinion of the report. A party may examine
any document on which the expert has relied in such a report.
4. At the request of any party, the tribunal shall give the parties an opportunity to question the expert at
a hearing. At this hearing, parties may present expert witnesses to testify on the points at issue.
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SCIETAC Rules Article 44-Expert’s Report and Appraiser’s Report:
1. The arbitral tribunal may consult experts or appoint appraisers for clarification on specific issues of
the case. Such an expert or appraiser may be a Chinese or foreign institution or natural person.
2. The arbitral tribunal has the power to request the parties, and the parties are also obliged, to deliver
or produce to the expert or appraiser any relevant materials, documents, property, or physical objects
for examination, inspection or appraisal by the expert or appraiser.
3. Copies of the expert’s report and the appraiser’s report shall be forwarded to the parties for their
comments. At the request of either party and with the approval of the arbitral tribunal, the expert or
appraiser shall participate in an oral hearing and give explanations on the report when the arbitral
tribunal considers it necessary.
1%SIAC Rules Rule 25.1-Witnesses:
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25.1 Before any hearing, the Tribunal may require the parties to give notice of the identity of witnesses,
including expert witnesses, whom the parties intend to produce, the subject matter of their testimony
and its relevance to the issues.
SIAC Rules Rule 26-Tribunal-Appointed Experts:
26.1 Unless otherwise agreed by the parties, the Tribunal may:
a. following consultation with the parties, appoint an expert to report on specific issues; and
b. require a party to give any expert appointed under Rule 26.1(a) any relevant information, or to
produce or provide access to any relevant documents, goods or property for inspection.
26.2 Any expert appointed under Rule 26.1(a) shall submit a report in writing to the Tribunal. Upon
receipt of such written report, the Tribunal shall deliver a copy of the report to the parties and invite the
parties to submit written comments on the report.
26.3 Unless otherwise agreed by the parties, if the Tribunal considers it necessary or at the request of
any party, an expert appointed under Rule 26.1(a) shall, after delivery of his written report, participate
in a hearing. At the hearing, the parties shall have the opportunity to examine such expert.
®HKIAC Rules Article 25-Tribunal-Appointed Experts:
25.1 To assist it in the assessment of evidence, the arbitral tribunal, after consulting with the parties,
may appoint one or more experts. Such expert shall report to the arbitral tribunal, in writing, on specific
issues to be determined by the arbitral tribunal. After consulting with the parties, the arbitral tribunal
shall establish terms of reference for the expert, and shall communicate a copy of the expert’s terms of
reference to the parties and HKIAC.
25.2 The parties shall give the expert any relevant information or produce for his or her inspection any
relevant documents or goods that he or she may require of them. Any dispute between a party and such
expert as to the relevance of the required information or production shall be referred to the arbitral
tribunal for decision.
25.3 Upon receipt of the expert’s report, the arbitral tribunal shall send a copy of the report to the
parties who shall be given the opportunity to express their opinions on the report. The parties shall be
entitled to examine any document on which the expert has relied in his or her report.
25.4 At the request of either party, the expert, after delivering the report, shall attend a hearing at which
the parties shall have the opportunity to be present and to examine the expert. At this hearing either
party may present experts in order to testify on the points at issue. The provisions of Articles 22.2 to
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22.7 shall be applicable to such proceedings.
25.5 The provisions of Article 11 shall apply by analogy to any expert appointed by the arbitral
tribunal.
16 CAAI Rules Article 25-Tribunal’s Appointment of Experts:
1. Unless the parties agree otherwise, the Tribunal may:
(a) appoint one or more experts on specific issues; and (b) require any party to produce or provide such
experts with access to any relevant documents, goods or property for inspection. The Tribunal shall
establish terms of reference for the Tribunal-appointed expert, and shall provide a copy of such terms
of reference to all parties and CAAL.
2. Any Tribunal-appointed expert shall submit to the Tribunal, all parties and CAAI a statement of his
or her qualifications, impartiality and independence before accepting appointment. The parties may
object to the expert’s qualifications, impartiality or independence within the time limit required by the
Tribunal, and the Tribunal shall promptly decide whether to accept such objection. After the expert’s
appointment, the parties may object to the expert” qualifications, impartiality or independence only for
reasons of which they become aware after such appointment. The Tribunal shall promptly decide
whether to accept such objection or take other actions.
3. The Tribunal-appointed expert shall submit a report in writing (“expert’s report”) to the Tribunal and
all parties. The Tribunal may invite the parties to submit written comments on such report.
4. After the Tribunal provides the expert’s report to all parties, any Tribunal-appointed expert shall, at
any party’s request, attend a hearing at which the parties shall have the opportunity to question the
expert, and the parties may present other experts to testify on the points at issue.
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12|CC Rules Article 21-Applicable Rules of law:
1 The parties shall be free to agree upon the rules of law to be applied by the arbitral tribunal to the
merits of the dispute. In the absence of any such agreement, the arbitral tribunal shall apply the rules of
law which it determines to be appropriate.
2 The arbitral tribunal shall take account of the provisions of the contract, if any, between the parties
and of any relevant trade usages.
3 The arbitral tribunal shall assume the powers of an amiable compositeur or decide ex aequo et bono
only if the parties have agreed to give it such powers.
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131CDR Rules Article 31-Applicable Laws and Remedies:
1. The arbitral tribunal shall apply the substantive law(s) or rules of law agreed by the parties as
applicable to the dispute. Failing such an agreement by the parties, the tribunal shall apply such law(s)
or rules of law as it determines to be appropriate.
2. In arbitrations involving the application of contracts, the tribunal shall decide in accordance with the
terms of the contract and shall take into account usages of the trade applicable to the contract.
3. The tribunal shall not decide as amiable compositeur or ex aequo et bono unless the parties have
expressly authorized it to do so.
4. A monetary award shall be in the currency or currencies of the contract unless the tribunal considers
another currency more appropriate, and the tribunal may award such pre-award and post-award interest,
simple or compound, as it considers appropriate, taking into consideration the contract and applicable
law(s).
5. Unless the parties agree otherwise, the parties expressly waive and forego any right to punitive,
exemplary, or similar damages unless any applicable law(s) requires that compensatory damages be
increased in a specified manner. This provision shall not apply to an award of arbitration costs to a
party to compensate for misconduct in the arbitration.
Y“CIETAC Rules Article 49-Making of Award:
1. The arbitral tribunal shall independently and impartially render a fair and reasonable arbitral award
based on the facts of the case and the terms of the contract, in accordance with the law, and with
reference to international practices.
2. Where the parties have agreed on the law applicable to the merits of their dispute, the parties’
agreement shall prevail. In the absence of such an agreement or where such agreement is in conflict
with a mandatory provision of the law, the arbitral tribunal shall determine the law applicable to the
merits of the dispute.
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>SIAC Rules Rule 31-Applicable Law, Amiable Compositeur and Ex Aequo et Bono:
31.1 The Tribunal shall apply the law or rules of law designated by the parties as applicable to the
substance of the dispute. Failing such designation by the parties, the Tribunal shall apply the law or
rules of law which it determines to be appropriate.
31.2 The Tribunal shall decide as amiable compositeur or ex aequo et bono only if the parties have
expressly authorised it to do so.
31.3 In all cases, the Tribunal shall decide in accordance with the terms of the contract, if any, and shall
take into account any applicable usage of trade.
®*HKIAC Rules Article 36-Applicable Law, Amiable Compositeur:
36.1 The arbitral tribunal shall decide the substance of the dispute in accordance with the rules of law
agreed upon by the parties. Any designation of the law or legal system of a given jurisdiction shall be
construed, unless otherwise expressed, as directly referring to the substantive law of that jurisdiction
and not to its conflict of laws rules. Failing such designation by the parties, the arbitral tribunal shall
apply the rules of law which it determines to be appropriate.
36.2 The arbitral tribunal shall decide as amiable compositeur or ex aequo et bono only if the parties
have expressly agreed that the arbitral tribunal should do so.
36.3 In all cases, the arbitral tribunal shall decide the case in accordance with the terms of the relevant
contract(s) and may take into account the usages of the trade applicable to the transaction(s).
"CAAI Rules Article 31-Applicable Law and Amiable Compositeur:
1. The Tribunal shall apply the law or rules of law agreed by the parties as applicable to the substance
of the dispute.
2. Absent such an agreement, the Tribunal shall apply the law or rules of law which it determines to be
appropriate.
3. The Tribunal shall decide as amiable compositeur or ex aequo et bono only if the parties have
expressly authorised it to do so.
4. In all cases, the Tribunal shall decide in accordance with the terms of any relevant contracts, and
shall take into account any applicable trade usages or industry practices.
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8|CC Rules Article 18-Place of the Arbitration:
1 The place of the arbitration shall be fixed by the Court, unless agreed upon by the parties.
2 The arbitral tribunal may, after consultation with the parties, conduct hearings and meetings at any
location it considers appropriate, unless otherwise agreed by the parties.
3 The arbitral tribunal may deliberate at any location it considers appropriate.
P|CDR Rules Article 17- Place of Arbitration:
1. If the parties do not agree on the place of arbitration by a date established by the Administrator, the
Administrator may initially determine the place of arbitration, subject to the power of the arbitral
tribunal to determine finally the place of arbitration within 45 days after its constitution.
2. The tribunal may meet at any place it deems appropriate for any purpose, including to conduct
hearings, hold conferences, hear witnesses, inspect property or documents, or deliberate, and, if done
elsewhere than the place of arbitration, the arbitration shall be deemed conducted at the place of
arbitration and any award shall be deemed made at the place of arbitration.
80CIETAC Rules Article 7-Place of Arbitration:
1. Where the parties have agreed on the place of arbitration, the parties’ agreement shall prevail.
2. Where the parties have not agreed on the place of arbitration or their agreement is ambiguous, the
place of arbitration shall be the domicile of CIETAC or its sub-commission/arbitration center
administering the case. CIETAC may also determine the place of arbitration to be another location
having regard to the circumstances of the case.
3. The arbitral award shall be deemed as having been made at the place of arbitration.
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8IS AC Rules Rule 21-Seat of the Arbitration:
21.1 The parties may agree on the seat of the arbitration. Failing such an agreement, the seat of the
arbitration shall be determined by the Tribunal, having regard to all the circumstances of the case.
21.2 The Tribunal may hold hearings and meetings by any means it considers expedient or appropriate
and at any location it considers convenient or appropriate.
2HKIAC Rules Article 14-Seat and Venue of the Arbitration:
14.1 The parties may agree on the seat of arbitration. Where there is no agreement as to the seat, the
seat of arbitration shall be Hong Kong, unless the arbitral tribunal determines, having regard to the
circumstances of the case, that another seat is more appropriate.
14.2 Unless the parties have agreed otherwise, the arbitral tribunal may meet at any location outside of
the seat of arbitration which it considers appropriate for consultation among its members, hearing
witnesses, experts or the parties, or the inspection of goods, other property or documents. The
arbitration shall nonetheless be treated for all purposes as an arbitration conducted at the seat.
8CAAI Rules Article 19-Seat of Arbitration:
1. The parties may agree on the Seat of Arbitration. Absent such an agreement, the Seat of Arbitration
shall be Hong Kong, unless the Tribunal determines that another seat is more appropriate in the
circumstances after consulting with the parties.
2. The Tribunal may hold hearings and meetings at any location outside the Seat of Arbitration and by
any means that it considers appropriate.
3. Any award shall be deemed to have been made at the Seat of Arbitration.
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BCAAI Rules Article 1.1:
1. CAAl is the only authorised institution for administering arbitration proceedings under the Rules,
which came into force on 1 July 2017. The Rules shall govern any arbitration where an arbitration
agreement, whether entered into before or after a dispute has arisen, either provides for CAAI
Avrbitration Rules to apply, or provides for arbitration “administered by CAAI” or to similar effect,
except where:
(a) the arbitration agreement designates any place in Taiwan Area as the Seat of Arbitration;
(b) the parties otherwise designate any place in Taiwan Area as the Seat of Arbitration; or
(c) the Tribunal designates any place in Taiwan Area as the Seat of Arbitration in accordance with
Article 19.1.
SCAAI Rules Article 1.4:
If the exception in Article 1.1(b) or (c) applies, the parties may agree to transfer the arbitration to the
Chinese Arbitration Association, Taipei (“CAA”) pursuant to CAAI Notes on Change of Seat to Taiwan
Area.
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188|CC Rules Article 20-Language of the Arbitration:
In the absence of an agreement by the parties, the arbitral tribunal shall determine the language or
languages of the arbitration, due regard being given to all relevant circumstances, including the
language of the contract.
87| CDR Rules Article 18-Language of Arbitration:
If the parties have not agreed otherwise, the language(s) of the arbitration shall be the language(s) of
the documents containing the arbitration agreement, subject to the power of the arbitral tribunal to
determine otherwise. The tribunal may order that any documents delivered in another language shall be
accompanied by a translation into the language(s) of the arbitration.
8CIETAC Rules Article 81-Language:
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1. Where the parties have agreed on the language of arbitration, their agreement shall prevail. In the
absence of such agreement, the language of arbitration to be used in the proceedings shall be Chinese.
CIETAC may also designate another language as the language of arbitration having regard to the
circumstances of the case.
2. If a party or its representative(s) or witness(es) requires interpretation at an oral hearing, an
interpreter may be provided either by the Arbitration Court or by the party.
3. The arbitral tribunal or the Arbitration Court may, if it considers it necessary, require the parties to
submit a corresponding translation of their documents and evidence into Chinese or other languages.
851 AC Rules Rule 22-Language of the Arbitration:
22.1 Unless otherwise agreed by the parties, the Tribunal shall determine the language to be used in the
arbitration.
22.2 If a party submits a document written in a language other than the language(s) of the arbitration,
the Tribunal, or if the Tribunal has not been constituted, the Registrar, may order that party to submit a
translation in a form to be determined by the Tribunal or the Registrar.
WHKIAC Rules Article 15-Language:
15.1 The arbitration shall be conducted in the language of the arbitration. Where the parties have not
previously agreed on such language, any party shall communicate in English or Chinese prior to any
determination by the arbitral tribunal under Article 15.2.
15.2 Subject to agreement by the parties, the arbitral tribunal shall, promptly after its constitution,
determine the language of the arbitration. This determination shall apply to all written communications
and the language to be used in any hearing.
15.3 The arbitral tribunal may order that any supporting materials submitted in their original language
shall be accompanied by a translation, in whole or in part, into the language of the arbitration as agreed
by the parties or determined by the arbitral tribunal.
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BICAAI Rules Article 20-Language of Arbitration:
1. The parties may agree on the language of the arbitration. Absent such an agreement, the language of
the arbitration shall be either Chinese or English in accordance with CAAI’s notification of preliminary
decision on language under Article 7.2, unless the Tribunal determines that another language(s) is more
appropriate in the circumstances after consulting with the parties.
2. The language of the arbitration shall apply to any written submissions, including Statement of Claim,
Statement of Defence, any amendment and supplement, and any hearings, as well as to any awards,
decisions or other written communications made by the Tribunal.
3. For any submissions using a language different from the language of the arbitration, the Tribunal, or
CAAL if before the Tribunal’s constitution, may require translation in a form to be determined by the
Tribunal or CAALL.
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1% Sexton v. Karam (Final Award), ICDR Case No. 50 148 T 00408 11, 28 July 2014.
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https://www.mofa.gov.tw/CountryInfo.aspx?CASN=ABBF62618F53F8DE&nN=A25A31DE8D66F1C6
&sms=26470E539B6FA395&s=780E70E6D142B833

1%Supra note 193, at 14-14.

1%supra note 193, at 16.
79

doi:10.6342/NTU201903134



EEHIRE 2 S EEHH B2 2 S IR B @R - 1972005 £ - CC Capital
ZAIFEA FAETONE i PoiF Red Star 2 7 2 RERE R LR G 2R A R
& » 4wl 5 f F Red Star Poker 7 % i& i¥2. Red Star Poker Ltd. 2 2~ 8 48 5. 49 4
U BB 2. RSP Licensing Ltd. - ®Red Star 2 #*+ 2005 # 6 7 B~ {F#{ B x 1 ;8
& 3% i Fireswirl o @38 (7 2 $08 » {4 Red Star 2 & 2. £ PR P & JER B 2r i
PRI B AOTIE R Bk 2 7 Vereker Limited 2 @ 00§38 BIRY S s i

SRR S NV T T RN N R

A2 t5 > Red Star 2 2 27 Fireswirl = @ 2. & (¥4 4 %5 > 6 @ Red Star =
7 I # gk o P CC Capital >+ 5 »> 2007 # 22 Cake Gaming N.V. (Cake Gaming)
S EEFRER RPN Fireswirl & & > Cake Gaming = # 3 &_£]3% 7 Cake
Poker Network 12 # & % 4ok Red Star = @ 430407 — 22 4+ # 5 ¥ iF 7 > Red
Star 2 74 F]pt E1# = -*P% d - Cake Poker Network 4 i&+ £ 4 % » Red Star
2PN E LR L B AR L 2 2007 & 4 0 R AR RSP
Entertainment N.V. (RSP Entertainment) B~ >+ 5 f s 2. Red Star Poker Ltd.%
RSP Licensing Ltd. » 238 i Red Star 2 7 2 p§ % 7z #> - “'RSP Entertainment 2_
CC Capital =~ # 7 4 2 7 # 73 2 + = & » Red Star Poker Ltd.2_ ‘&4 # 4 & RSP
Entertainment - 2007 & 6 * {5 > Red Star Poker Ltd. ] i¥ % RSP Entertainment 2 3
&2 P 3% 8 RSP Licensing Ltd. B] i 1t & &> $] 2011 & 37 451 % % Liquid
Rubber Europe Ltd. & H @ § £:& % » % 2012 & f24g o 2%d B & 2
RSP Entertainment )3k 2.4~ % FF g A 21 L2 %ixd B2 5N L 8FF -0
#_CC Capital 22 i=** 23 % 2. Carmanco N.V.2> @ § % 23 > £ 4 Carmanco N.V.

4#73 RSP Entertainment 7 4 2. 7 - » RSP Entertainment 3% = & » £ #3% 7 A2 1

YSupra note 193, at 17.
1%Supra note 193, at 118.
1%9Supra note 193, at §19-20.
205 pra note 193, at 21.
2l5ypra note 193, at 122.
2025ypra note 193, at 122-23.
80

doi:10.6342/NTU201903134



L 2% # 4% % CC Capital - *®%+ > Red Star %d RSP Entertainment N.V. % i&

RSP Entertainment £¢ Red Star Poker Ltd. & ¢ - 4 4piF o 2%
ETRK BEiE AY Red Star AT ZKE

Fs 4 Sexton F sk 7 it Red Star 2 B4~ 1 F 4 0 {835 @ % 4 478 Sather
%P3 RIF > 2005 & - FiEycht Red Star 22 # 2 @ CC Capital % i 2. = 5% >
Fipt 2 Ha LA AT RedStar 10 8 % £ (& ¥ A {238 ) 2006 # F- 4
LRLTFTOFE4 (FF%ARK- ) 2R FT15F %4 (£197%) B34

EF2m Al s To d B R R (9 % 13155 0 i) ™
F=K PRIV

2008 & 2 7 » M4 A F] CC Capital 2 pa3dF 4 2 HF X 3 0 &
2w B A R 64 RS A T F 72 Red Star 2 4p ¥ 4 Karam > v i B
iR «%“f%ﬁ Ilwfi 22 5 Bt ARIIMIFEAZ KT H G
&éiiﬁ°mw%4mew%mmm@§%4%ﬁ£ﬁ©L$%?4ﬂﬁwﬁ
2R AP A RAs 2 e AOL a2 T4+ AfeRl G2 > @ &i
PB4 A DS B RALE R BE A o] MR A 2 BT H e g
Karam 2_f §# #MBF A2 LT FEIBRFTH 2L B A d T ALR i B

BFPE AL %FAE@%Wﬁ&ﬁM%%ﬁ%ﬂi’uwﬂﬁé

)
=y
™

Red Star = & 2 4 k% » & @ pe b H E 4] o 2

2008 &£ A EE PR 2 HFE S LR R0 2 B 3 2010 # > Bio

AP ¥ A B 72T f0;2008 £ 1 2009 £ fF > Red Star = @ ¥ _Fireswirl # 3] Cake Gaming

235ypra note 193, at 124.
24Sypra note 193, at 25.
25 pra note 193, at 726-27.
265 pra note 193, at 33.
2pid.
2% pid.
81

doi:10.6342/NTU201903134



T f @A > Red Star 2 24 Fp EIH 4 - 2% A 2009 # Red Star 2
¥ ¥ s jp¥ 4 Hughes & & & #7455 2. CC Capital * i» % Cake Gaming -
TR s pFR RS - BOHP R Red Star 2 P 2 B I B A SRS 2

ARE A RIRER R R AR s D

Btz fs o Red Star b4 T3 o ApE A AT AT EAIREE FED HL

FlOoERYPEBRTF B I REF R AR IR WEYEI G AR o
P4 A sE RedStar 2 7 2 39 § @2 5 0 &0 180 Fl 5“1k B apd 4 4p

g’}Fﬁt #’IFFE-é-'é- ’ m.ﬂi/z-l fFI U 3 RedStarL,,-“?' %,’ B AR A TR Ten

<

@5 X5 B8 Red Star szf A o e H B R F ARSI AP I
2 2@ > RedStar 2. B B S 10 % £ o Pp4 A pa 5k Wl 42009 & %
¥ 7' > Hughs ! & CC Capital 2 "% i» % Cake Gaming 2. p# » #1332 £ ¥ &
= 32 10 m% 4 ﬂ*Iﬁ/‘;I»L w@ % > Red Star 2 ¥ & g i& "> 10 @ifﬁh

Red Star 2 #f & » > mizad+ Hako 213
FTIH OB
PO A RE 0 B4 R A0 CC Capital B £ A 9T 2 115 ?
B=IH  GHEHERRRY
F—K BFAER

1. % CC Capital 3£ 7 % 92 Microsoft Word 4§ 7 7 &7 > 5% T4 5 - =
v 1% Antoine Jothy z_ 4 » @ 2b4p %t 4+ Karam- j£_2009 & 2011 # ¥ % % 4ept »
TR RESEGALRTERIPN F LA 2R e 0 2011 £ 6

VP A e B B 2 Cake Gaming £ Red Star & pEAp B3 L2 v & (F K

2°Sypra note 193, at 134.
201pid.
2gypra note 193, at 135.
21pid.
2135upra note 193, at 136.
82

doi:10.6342/NTU201903134



5 Jothy £4 o 24

2. ARPREEBRLD5 P s P A REBH CC Capital &2 - F % 13 &en Cake
Gaming = @ & # » 1 247 CC Capital » @ § #5400 £ S pde I F s &

FERIE S G AT R o 21

3. E_’?{"i—/\«k—} A 7—”%54 g]ﬁl;}% %ﬁ%k,#g:{fﬂ.& Karam“»bﬁ%ﬁ%’%cc

Capital 2. % & pA4F & H3 4 o
BT HEBAER

1. BE*v27 CakeGaming 2 i & B R i HF A 2 U2 B P 57 52 F

o ‘T}ﬁ‘“%“ﬂﬂﬁqﬁw AR MR EBE RS- F o Karam L2 &
AN B T ARG BRI oY

2. Ap¥ A Karam: il iz @y &7 &2 Cake Gaming 2. & H-5s S e o
218

3. ¥ 4 Winter : %» A ¥+ 2009 & Hughes £ 4 ) & H 3% >+ Cake Gaming >

1

% # 15 Cake Gaming ¥ CC Capital & pyt & 2 F 2 454§ ¥ & 95 Hi 4

S At dE o B O B AR AR BBl 2 B3 T R
77 F F

i 219

SFVUH  fPBESR
1. *3 L% A5 M i}ud\ BRARE P AT >IN R L T KT o 220

2. - E o B AT 15 HE AT URE KD S L PR 2 ATAIR 25

24Sypra note 193, at 7153.
215Sypra note 193, at J157.
21%5ypra note 193, at 7170.
2sypra note 193, at 7183.
285pra note 193, at 7196.
21%Sypra note 193, at 1199.
2205ypra note 193, at 1.
83

doi:10.6342/NTU201903134



Beo @ RedStar» F o F 2 H 0 B B fERGFRFT 2
7 s d w;},\—ﬁ«_«k P XA R I RF RGP E ﬁ‘v A egp o2y &

FrAm AR EeE- Ak WREFLLFTRY ARARe HpH L F

e ﬁi})’ipﬁ%}t 4 1+ § 3 5k Red Star 31 4 % E4&i7 10 BE L 0@ s AT

IR E- F S L L E AT R AL T e 222240 44 4

=

Pla St endpip A2 Bk en> 2 2 ERETF RG> A Af . 2 8

JEN B

3. 7 lt‘f\}fg—_@ J:\ﬁ»’—"—*( L_L?,Eoﬁ»;—;—k ;;§j tt”r’ﬁ G o b »ﬁb %\;E;ﬁpgﬁ—"% ,
AW RBP4 Winter B4 T FIEIE2Z A% PR E Y R

Bt i 224
FHHE BT
B HHERD

Sexton v. Karam — & # 2L B p g Frepd £ 08> & a2 - * (Red Star

SRR

i

S F) BwHA L Sexton A srd A s, TALK AR A LB o Aok =
VAR A2 2 L3 AW F AN RA T pEBEEFLZF F YR 2P
7 E M T | > o A % Sexton g & ¥ peak Sexton o 7 ¥ Cake Gaming

@ﬁ’ﬁﬁﬁﬂﬁ’%ﬁ%%%ﬁﬁ’7%&?ﬂ§%*F%”Rwﬁm?51

A¢ Cake Gaming & & » L H £ 7 B4 4 b nPUNREE AR > A 2t e
rz gE ﬁ‘pp /‘ﬁ;fﬂ#% l?ﬁ‘§/;7 RS R VIE A
QLH.I ﬁ‘;%‘ Z2_ P enh ‘“’j-i»RedStar CHERE “r&*ﬁ’i’ A F E

Eﬁ‘_ﬁ,i,:}'@ ilﬁ_?—,—ixt]‘f;i7 1557—’LLT—:~§‘FA»€)\ T\bﬁf?ﬁa#ﬁﬂj?r'?

o RIS s e W 0 BT BRI AFEMF KT H RS RS

221gypra note 193, at 12.
22| pid.
pid.
224Supra note 193, at 3.
84

doi:10.6342/NTU201903134



FTAFRRZIRAPAAFA LA S FTENE B0 RT3 25 &

B B REP O TR AEAY ZEP AR SR AR R T2

AP giEl B T HERTHEL IR ARTED T LR 12 S A 12
MEBs BT 5 TG E PR > ARG M2z ApF A% o BfF

GAEI MRS B ARG S ZERE S L E 2 E TRz
BT MPRE

W2 R LR AR A A% Red Star & 7 &2 B4 R 2
LAY 1310537 P R Pa CEE RS R VR S 28 L

i

g AE2 TE R ot 2 R ICDR > At L s A ¢ 2 R A%

-

R~*rd+ AL, Tif RedStar 2 P2 Fi@H2 P g 2270 5 B 7~
WL Bl 2 RF AP H UAENWLI P REENFTEAS GRS T R

T N R ,Tki%;}j;,élgﬁ LB RS ety /i‘_%z B SV RS

Ei%éﬁ%%’wmﬂﬁﬁkj%iﬁ%@ﬁLs‘% BT s Bt

2CC Capital Shareholders Agreement September 25, 2006-Article 13.1:
Any dispute [or] disagreement among the parties, with respect to or relating to this Agreement shall be
decided and determined by arbitration before three (3) arbitrators in accordance with the rules of the
International Centre for Dispute Resolution, the International Division of the American Arbitration
Association, except as modified by this Agreement. The place of arbitration shall be the County of New
York, City of New York and State of New York. The determination of the arbitrators shall be final and
binding on all parties. The award may be entered as a judgment in any Court having ... jurisdiction. In
any such arbitration, the arbitrators shall be bound by the terms of this Agreement; the arbitrators shall
chgt be authorized to disregard any provision hereof. The award must state the reasons therefore.

Ibid.
2ICC Capital Shareholders Agreement September 25, 2006-Article 24:
This Agreement shall be governed by and construed in accordance with the laws of Barbados. The
Shareholders agree that any arbitration and/or action involving this Agreement or any of the rights or
liabilities of the Members hereof will be commenced and/or litigated and/or arbitrated within the
County of New York, State of New York. The Shareholders agree to submit to the jurisdiction of the
State of New York. Any arbitration shall be commenced with the International Center (sic) for Dispute
Resolution division of the American Arbitration Association.
228Supra note 193, at 140.
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22%Supra note 193, at 41-106.
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25 1 Yukos Universal Ltd v. Russian Federation®*

AEADE AT RRARA P REA Y G 2 0 T £ 34 1000 B #
U AE AP RS S RETRA LS PR PRI FFA T F R
3472 1 (Permanent Court of Arbitration ) o ' & % g2 4L F £ 2K W $4 % 2 a3k

e LR R LEL A RTRE TS S B

F—H ZEHBE
AEEEHFEo R A KR 02005 E 20 A B 2K 5 Yukos

N

YR SHor o A EE M2 P v G Yukos 27 0 B G B R AT NG X 2

b 27 # 17 £ 4 Mikhail Khodorkovsky 4 4 - 222 g PCA Case No. AA 226
Z B34 Hulley > 1997 # 9 % 17 p X = F 4 B4 8r 8 ol > 5 YUL 2 7 F 4
2 #F 2+ 27 ®P %5 PCACase No. AA 227 2 ¥ 4 YUL 2 2 %% 1997 &
97" 24 px = ERY 7 8 § (lsle of Man, a Dependency of the United
Kingdom ) ; ?**% %5 PCA Case No. AA 228 2 ¥+ VPL 2 # |+ 2001 & 2 # 7

K2R B E R ““Hulley 2 # ~YUL 2 # ~VPL 2 # & u]# 4 Yukos

% yukos Universal Ltd v. Russian Federation (Final Award), PCA Case No. AA 227, 18 July 2014.
#Douglas Busvine Megan Davies, With Khodorkovsky out, Yukos investors fight on, REUTERS,
2014.02.12.
225 pra note 230, at 11, 65.
%5pra note 230, at 166.
24Supra note 230, at 167.
2%5Supra note 230, at 168.
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NP EARER B2 PF REE R RS T X 2 o & Sibneft 7 £ & 3
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B o 28
BFTIH FHE

2003 # > Yukos =@ i &e faw S+ 2 74 o 2 ExxonMoibl (% &) ™
% ChevronTexaco (# ) B @Mt H & 2 & 1FH5% > 2% R 2 4% Yukos =
2 Hr il degt & s 14 7] Yukos ;jﬁmiﬂa Lz gET > FER2Z2Y 4 @ Yukos
SRR A € 2 RIS o R R E PR Y 4 0 ¢ 24 Mikhail
Khodorkovsky £ 2 $5 $F# 2 e > @ g Bk R BT 2NAL 2 o 0 @
7 & Yukos = @ fr Sibneft & 7 2. & HalhH (I3 2006 £ 8 " gL A ) GZFIR R
Brogp 2R enf] j 2o £ A~ [EFE 7 o B R AT ey Uk F] Yukos o ¢ iR AR 2 Ht

e v s O e s 239
GG SR R

B=IH GBI
Bk BFEAER
2003 # 10 * - Yukos = & fv Sibneft = & #-& pEa = 57 YukoSibneft = &
ARDELZE R R X2 5% 2752003 & 11 * pF Yukos = & @ B~{® Sibneft
92%z2 i imts » FRw FIR BATFCRE Yukos o PR R AEA L 0 S AP

Khodorkovsky £ # » ¢ Sibneft = # 2_##4]% L Roman Abramovich £ 4 B~ %

LEpEE T @ RS R R RAA H A - BB

%5ypra note 230, at 169.
27sypra note 230, at 170.
285upra note 230, at 173.
2%%Supra note 230, at 163, 73.

05ypra note 230, at 81, 89.
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(Yukos = & fo® gLfg /i @ QIPegRpt orgn ) o prea fid & = Yukos = @ 2 i &

#yukos Universal Ltd v. Russian Federation, (18 July 2014). Claimant's Skeleton 1, 2.
2sypra note 230, at 173; Yukos Universal Ltd v. Russian Federation Respondent's Skeleton 126.
#2yukos Universal Ltd v. Russian Federation. Respondent's Skeleton 127.

2¥Supra note 243, at 166.

25 bid.
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sz Fisdp » Bnyg - 47 # < & Khodorkovsky £ 4 ~ Roman
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%1bid.
#7sypra note 243, at 129.
81bid.
Supra note 230, at 1829.
#05ypra note 230, at 1830.
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Higr-mppg FEEAHFL > ¢ 583 Khodorkovsky i i 4 (2003 # 10

»I5ypra note 230, at 1831.
25 pra note 230, at 1832.
35ypra note 230, at 1833.
2*Sypra note 230, at 1834.
2>gypra note 230, at 1835.
285 pra note 230, at 1836.
#7sypra note 230, at 1837.
8supra note 230, at 1838.
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WBA1s o Sibneft 2P THE AL A E 4 & FLHh L ARG LB

C»EZRFT O EHAEMIRESREE &= @ & Khodorkovsky £ 4 i if
4 16 > Sibneft = & 3F & E&QE’L"‘F?IE—'_/ BEFHRL > 2P F 72 L8y H
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2°Sypra note 230, at 1839-849.
205 pra note 230, at 7870-890.
*lde Rechtspraak, Arbitration awards on multi-billion claims against Russia quashed, available at
https://www.rechtspraak.nl/Organisatie-en-contact/Organisatie/Rechtbanken/Rechtbank-Den-Haag/Nie
uws/Paginas/Arbitration-awards-on-multi-billion-claims-against-Russia-quashed.aspx;Energy  Charter
Treaty (2016). Article 13-Expropriation:
(1) Investments of Investors of a Contracting Party in the Area of any other Contracting Party shall not
be nationalized, expropriated or subjected to a measure or measures having effect equivalent to
nationalization or expropriation (hereinafter referred to as "Expropriation™) except where such
Expropriation is:

(a) for a purpose which is in the public interest;

(b) not discriminatory;

(c) carried out under due process of law; and

(d) accompanied by the payment of prompt, adequate and effective compensation.
Such compensation shall amount to the fair market value of the Investment expropriated at the time
immediately before the Expropriation or impending Expropriation became known in such a way as to
affect the value of the Investment (hereinafter referred to as the "Valuation Date").
Such fair market value shall at the request of the Investor be expressed in a Freely Convertible
Currency on the basis of the market rate of exchange existing for that currency on the Valuation Date.
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Compensation shall also include interest at a commercial rate established on a market basis from the
date of Expropriation until the date of payment.

%625upra note 230, at 1845-847.

*Spid.
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http://www.arbitration.org.tw/upload/down/nyconvention.pdf
*New York Convention Article 1(1):
1. This Convention shall apply to the recognition and enforcement of arbitral awards made in the
territory of a State other than the State where the recognition and enforcement of such awards are
sought, and arising out of differences between persons, whether physical or legal. It shall also apply to
arbitral awards not considered as domestic awards in the State where their recognition and enforcement
are sought.
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2%New York Convention-Article 1(2):
2. The term "arbitral awards" shall include not only awards made by arbitrators appointed for each case
but also those made by permanent arbitral bodies to which the parties have submitted.

2%2New York Convention-Article 111:
Each Contracting State shall recognize arbitral awards as binding and enforce them in accordance with
the rules of procedure of the territory where the award is relied upon, under the conditions laid down in
the following articles. There shall not be imposed substantially more onerous conditions or higher fees
or charges on the recognition or enforcement of arbitral awards to which this Convention applies than
are imposed on the recognition or enforcement of domestic arbitral awards.
23New York Convention-Article 1V
1. To obtain the recognition and enforcement mentioned in the preceding article, the party applying for
recognition and enforcement shall, at the time of the application, supply:

(a) The duly authenticated original award or a duly certified copy thereof;

(b) The original agreement referred to in article 11 or a duly certified copy thereof.
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2%New York Convention-Article 1V(2):

2. If the said award or agreement is not made in an official language of the country in which the award
is relied upon, the party applying for recognition and enforcement of the award shall produce a
translation of these documents into such language. The translation shall be certified by an official or

sworn translator or by a diplomatic or consular agent.
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?*New York Convention-Article 1(3):
3. When signing, ratifying or acceding to this Convention, or notifying extension under article X hereof,
any State may on the basis of reciprocity declare that it will apply the Convention to the recognition
and enforcement of awards made only in the territory of another Contracting State. It may also declare
that it will apply the Convention only to differences arising out of legal relationships, whether
contractual or not, which are considered as commercial under the national law of the State making such
declaration.
26| hid,
#"New York Convention-Article 11(1):
1. Each Contracting State shall recognize an agreement in writing under which the parties undertake to
submit to arbitration all or any differences which have arisen or which may arise between them in
respect of a defined legal relationship, whether contractual or not, concerning a subject matter capable
of settlement by arbitration.
2%New York Convention-Article 11(2):
2. The term "agreement in writing” shall include an arbitral clause in a contract or an arbitration
agreement, signed by the parties or contained in an exchange of letters or telegrams.
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*New York Convention-Article V(2)(a):
2. Recognition and enforcement of an arbitral award may also be refused if the competent authority in
the country where recognition and enforcement is sought finds that:
(a) The subject matter of the difference is not capable of settlement by arbitration under the law of that

country.
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301New York Convention-Article V(1)(a):
1. Recognition and enforcement of the award may be refused, at the request of the party against whom
it is invoked, only if that party furnishes to the competent authority where the recognition and
enforcement is sought, proof that:
(a) The parties to the agreement referred to in article 11 were, under the law applicable to them, under
some incapacity, or the said agreement is not valid under the law to which the parties have subjected it
or, failing any indication thereon, under the law of the country where the award was made.
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%2 New York Convention-Article V(1)(b):
1. Recognition and enforcement of the award may be refused, at the request of the party against whom
it is invoked, only if that party furnishes to the competent authority where the recognition and
enforcement is sought, proof that:
(b) The party against whom the award is invoked was not given proper notice of the appointment of the
arbitrator or of the arbitration proceedings or was otherwise unable to present his case.
%3New York Convention-Article V(1)(c):
1. Recognition and enforcement of the award may be refused, at the request of the party against whom
it is invoked, only if that party furnishes to the competent authority where the recognition and
enforcement is sought, proof that:
(c) The award deals with a difference not contemplated by or not falling within the terms of the
submission to arbitration, or it contains decisions on matters beyond the scope of the submission to
arbitration, provided that, if the decisions on matters submitted to arbitration can be separated from
those not so submitted, that part of the award which contains decisions on matters submitted to
arbitration may be recognized and enforced.
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*¥New York Convention-Article V(1)(d):

1. Recognition and enforcement of the award may be refused, at the request of the party against whom

it is invoked, only if that party furnishes to the competent authority where the recognition and

enforcement is sought, proof that:

(d) The composition of the arbitral authority or the arbitral procedure was not in accordance with the

agreement of the parties, or, failing such agreement, was not in accordance with the law of the country

where the arbitration took place.

%BNew York Convention-Article V(1)(e):

1. Recognition and enforcement of the award may be refused, at the request of the party against whom

it is invoked, only if that party furnishes to the competent authority where the recognition and

enforcement is sought, proof that:

(e) The award has not yet become binding on the parties, or has been set aside or suspended by a

competent authority of the country in which, or under the law of which, that award was made.

%%New York Convention-Article V(2)(b):

2. Recognition and enforcement of an arbitral award may also be refused if the competent authority in

the country where recognition and enforcement is sought finds that:

(b) The recognition or enforcement of the award would be contrary to the public policy of that country.
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%’New York Convention-Article VI:
If an application for the setting aside or suspension of the award has been made to a competent
authority referred to in article V (1) (e), the authority before which the award is sought to be relied
upon may, if it considers it proper, adjourn the decision on the enforcement of the award and may also,
on the application of the party claiming enforcement of the award, order the other party to give suitable
security.
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