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Abstract

The circumstantial judgment system was created by Japan. Based on the public
welfare over private welfare, the illegal administrative sanctions will not be revoked
and the plaintiff will be given an alternative remedies of damages. Taiwan introduced
this system during the revision of the Administrative litigation in 1998. For more than
20 years, most of them have been applied to land expropriation cases,on the grounds
that the construction has been completed after the expropriation.Because there has an
significant public welfare, the plaintiff's revocation request is rejected to continue
endure the illegal circumstance. However, how should the establishment requirements
of the circumstantial judgment be interpreted and how should the subsequent damages
as an alternative remedies be implemented ? This article takes the land expropriation
case as the research topic to try to clarify how the case should be implemented in the
review when the application is judged; and to give preliminary views on the nature of
the responsibility of damages liabilty, how to request in procedurally, and the review
of legislation .

First of all, this article believes that the review mode of the application
requirements of land expropriation cases should be similar to the legality of land
expropriation and disposal. There are two-stage review modes of public welfare and
necessity. At the public welfare stage, it is necessary to consider whether the existing
facts are worthy of protection, and it must have extremely important public welfare
content. At the necessity stage, the principle of proportionality should be applied. The
court must measure the benefits and exclude this established fact to claim the
circumstantial judgment. Furthermore, the nature of damage and compensation
principle cannot be fully analyzed the damage liable of circumstantial judgment. This
article attempts to deconstruct the situation based on the theory of the liability of
Article 2 of the Unlawful Responsibility Liability for Damage and the Unlawful No
Responsibility Liability for Damage; also, the competition between the lawsuit for
damages and the state compensation law provided in Article 199 (2) constitutes the
basis of the claim ; and in the application of regulations, the method and scope of
compensation shall be analogized to the relevant provisions of the applicable national
compensation law in order to fill gaps in the application of regulations

Finally, In order to eliminate controversy, practice and legislators should

establish the nature of the the responsibility of damages liabilty of circumstantial
1
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judgment as soon as possible ; and the use of monetary compensation as the
compensation method is more in line with the purpose of the circumstantial judgment.
The administrative court should not use other methods of compensation to order the
defendant to compensate ; furthermore, it is necessary to use the Japanese law to
declare judgments on intermediate violations, so that the plaintiff can make an early
declaration of compensation in order to meet the requirements of the litigation

economy.

Key words : Examination of circumstantial judgment elements, Land

expropriation ,Public welfare,Necessity,Alternative remedies
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