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ABSTRACT

The term “commercial and industrial organizations” refer to the combination of the
"charber of commerce " established in accordance with the Commercial Groups Act of
1972 and the "chamber of industry" established in accordance with the Industrial Groups
Act of 1974. Both Acts require that each and every commercial and industrial company,
firm, and factory of an administrative district shall join or organize an association of
commerce or chamber of industry; and all local associations of commerce or industry shall
join or organize a local chamber of commerce or chamber of industry by category; all
local chambers of commerce or of industry shall join or organize the national chamber of
commerce and industry. The purpose of this study is to investigate whether, and to what
extent, such Compulsory membership requirements are in conformity with the freedom of

association enshrined by the Constitution of the Republic of China.

After carefully analyzing the relevant provisions of the Commercial Groups Act as
well as the Industrial Groups Act, including their evolutions, the study concludes that the
associations and chambers at issue are private legal persons, and are therefore entitled to
claim the freedom of association. This study also found, from a comparative law
perspective, that the associations and chambers at issue have not been equipped with
public powers or specific administrative tasks. These findings facilitated the constitutional

review ensued.

The Judicial Yuan, actually the Constitutional Court, has so far made only a few
decisions (officially known as Interpretations) on freedom of association, and the
standards of constitutional review therein have not been clear at all. The study adopts

the so-called "hierarchical proportionality principle” and choose the "basic mid-level
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scrutiny” for review. It submitted that as the government could not prove the Compulsory
membership at issue is aimed at achieving some important governmental/ public interests,
and failed to prove that there is a substantial relationship between the Compulsory
membership at issue and the purpose pursued, the Court could only conclude that the
Compulsory membership at dispute is in violation of the freedom of association enshrined

by the Constitution.

Keywords : freedom of association, chamber of commerce and industry, Compulsory
membership, constitutional review, hierarchical proportionality principle
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