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Abstract

This article explores the conflicts between F/OSS and intellectual property law.
After 20 yesrs, F/OSS movement succesed to popularity of the general public, and
create considerable commercial interests in the meantime. Meanwhile, F/OSS
litigation is gradually increased. Whether these legal problems hinder the pace of
F/OSS movement, or help to clarify the conflict between F/OSS movement and IP law,
that make F/OSS movement gained new energy?

First, we will analyze Oracle America Inc.v.Google Inc. to find the conflict. Second,
F/OSS communities or companies which using FOSS try some ways to decrease the
intellectual property legal risk. This article will respectively, to assess its effectiveness.
Finally, by discussing the case process and results, try to reasoning the effects to
F/OSS community and F/OSS movement.

Keywords: F/OSS; software patent; Android; Java; patent threat; Defensive Patent
Licensing; GPL
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available at
http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.120.4974&rep=repl&type=pdf (last visited
May. 2, 2011).
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=
=

2010 & 8 F| 12 I » P11 (Oracle America Inc.) i SB[ {141 3 B?Eﬂf
Google ** Filf Android {2 += ﬁI;H IR FrgE | - 2 Java ﬂiﬂjzg =/ &I
AU 0 BT TSR Andr0|d Jﬁ#%&kégngaIV|k Virtual Machme(DVM)
Oracle I?Jt“ DVM At = | Java Virtual Machme(JVM)frEIF%f% Jlﬂj 577 CH
i@ HIIRL Android i Core Library f| 1% 37 ]ﬁ API*°F1 Java API % &l » Android %}
Java [Iffli " [ [ERL 1y £ GPL {2Af{H

Oracle 7 2010 & 8 £] 12 %% Callfornla Northern District Court TEE'I%E’?‘& L
B E ek (2004 California Rules of Court) 5% R~ Google. 9t - 1 B;faf 1h
R ’Fﬁ'%tu&@%”ﬁ [Hle > AT 2010 & 12 5| 2 FIER S 4] %Ejﬁ?ﬁﬁf*ﬂ
% (Alternative Disputes Resolution > ffj#% ADR) > Google %+ 2010 & 10 *| 4 [ I}
*%ksz » Oracle 7 [F | 27 F1HE &|»~ i J%’“‘T}{k &%= Google #° 11 £] 10 -

e ’f' '&T%%

Oracle T‘il%}{kﬂ I~ 9= 35 U.S.C. § 271 Android —F?ﬁﬁ?“éa Qﬁ[ Oracle ?}géj
flur ) = R

%8 See generally Complaint of Oracle America Inc., available at
http://docs.justia.com/cases/federal/district-courts/california/candce/3:2010cv03561/231846/1/ (last
visited Mar.. 27, 2011)
2 Virtual Machmeifg @ﬁ#’\iﬁfﬁ PRI UFE#‘%?JFL—’%F[ -Java RS 4 ) R
VR mﬂ#ﬁ YIS +é’rf§(stack) ﬂ”*ﬁaﬁa " S EJ’FE'%F“?F[' Ak o JVM g =S ’FE'I‘E
%ﬁ R BAIRHAVERL > [ Java R R LSS AS T Java RS FéﬁﬁiE”ﬁ‘ﬂﬁﬁF RS %
L g JDI: “'ij'j o RS AR Y IR T r?rlﬂﬁ &f‘,[[ﬁ Il qu@ﬁni’ R
T IEF T '—*F%Jr e ,[i (Al G O - ’3=if 4 Virtual Machine F [i* /¥ - 1 Kathy
Sierra,Bert Bates (< ) ° - (QF}&)(ZOOE)@ A,H',Java%,ﬁg,h%ﬁ} Fl 2 fd™ R -
% API> Application Programmmg rnterface b R £ pwﬁﬁj?ﬂ—mﬁj [FIAE 550155 B Pt -
puﬁﬁiﬁ T RERIPAAELE | 2R > L H o T T TR SRR 5T RS [ pUAS RS ERST o SRR S IR
LR e i v%~ﬁw%#pﬁ@@ﬁ%‘ﬁ~%%@u,%un N
EJJ' plr%“ﬂl I {5 ?‘[JJFU’FE' Ex G ?ﬁ{! N R S T s i »F18-



1. United States Patent No. 6,125,447 (" [yt 447 )
Protection Domains To Provide Security In A Computer System
BT s B
2. United States Patent No. 6,192,476 (" fij* 476)
Controlling Access To A Resource
AL I 2R
3. United States Patent No. 5,966,702( ™ % 702)
Method And Apparatus For Preprocessing And Packaging Class Files
AR WS TR [ A
4. United States Patent No. 7,426,720 (" jij*720)
System And Method For Dynamic Preloading Of Classes Through
Memory SpaceCloning Of A Master Runtime System Process
wEJIH %lﬂljﬁﬁ;{ﬁ%_ﬁﬁ UEIE ?ﬂﬁl‘ﬁﬁ:ﬁi{ FIEV Py RA I R
5. United States Patent No. RE38 104 ("™ [EjHE104)
Method And Apparatus For Resolving Data References In Generate Code
Y [SRRH AR [P TR A
6. United States Patent No. 6,910,205 (" [@*205)
Interpreting Functions Utilizing A Hybrid Of Virtual And Native
Machine Instructions
FIH jﬁi 5 %@{‘[liiﬁkf F[ JPJE?E”ﬁWjJJ
7. United States Patent No 6, 061 520 (~ E?‘ESZO)
Method And System for Performing Static Initialization
T RIS TR A

Oracle ri??}{kﬂifgu » Google Bﬁﬁ‘ﬁu;}—ﬁ Oracle ?;fﬁg IJTEJJ%U]} il ﬂj%@
ffl1 Android =7 J%{lﬂﬁjw_ﬂ [Qﬁ Oracle}‘fﬁ“‘ ﬁJﬁl TR T IQ—F?
Oracle 1+ 132 ?]é»@?F[ﬂ' &5} Google ?F £ DVM £L7t clean room fl 1[5
EJ}‘;E% Oracle R1= 9= Google & *'[ 2" Sun [y~ AH| - ZEVE/E2E Java F”ﬂ’ﬂ A

f“iflffy‘fiu;@ﬁif. i o

3} Oracle =+ H fﬂj“ﬁ’% [ ch’F’,;fZL Google =+ VH%J‘H‘F“[F"’EF' Bl LU
ﬁ“” 1 ﬁ[ ‘ FJ”FU IS e T B qiEFl ° Google]w T Android <7 k[ A

3L Oracle = #= Android fj}‘“JE (] 720 p‘mﬁ@ P 2 3RYE T 2011 = 12 F) 7 El SEE B I
R - S I A USPTO S frl@:fmzs;m PO SR ﬁ, 476 - 702 ~
205- HiF]] 520 E[J[ﬁj?il? ﬁﬂéﬁg‘[ »Oracle #¢ 2012 & 2 7| 17 [ &% {pl {5/ 476 Fj#(|iY= 4=-see Florian
Mueller, Pressure mounting on Oracle to drop patent clalms against Google and focus on copyrlght
Mar. 5, 2012, available at
http://www.fosspatents.com/2012/03/pressure-mounting-on-oracle-to-drop.html(last visited May. 2,
2012), also see Oracle v. Google - A Last Minute Present to Google from the USPTO, Dec.23, 2011,
available at
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FlpgtiE=d J‘*I (A > SR R E SRRV Fi‘l& » FI§ > Google

° E“?}{k “— H,= J= Oracle B F’??F,y BERNR Jﬂj FJ 2 &5 i'?sﬁ Sl ~ Sections 100 et seq.,
101, 102, 103, 112, 251, and/or 252 of Title 35 of the United States Code ﬁ%ﬁ’?‘r%l [E3E
PRI R -

By % 73 1= 3= > Android (= i EYFFF# ﬁ‘/” ¥ ‘;’éﬁé‘ééﬁgﬁ%[J’E}%?ﬁ(‘ﬁj’@?ﬁjﬁ
- ffi*](substantial non-infringing use) - = 8/ ’E’Tﬁjz‘?’fﬁj B P F TR R = R
(staple article of commerce doctrine) - :Z(’FLE'IJ J’EIJE" Sony Corporation of America v.
Universal Studios Inc. 33?;;1( Fl B%?’iﬁ)ﬁl)ﬁ" VEITE i Ry & ?Jfﬁ[}[ , ]EF:Z?JFE#I T
i” HEEE RIS IE[;H,J/ =] Eﬂj F"?%%{ =4 3= IFE[;JP@EM o FLiCIF=Google P
& H2 9% Java Ebf 'E{“@Fﬁ! > i) £ Fa:]L E}' Vz\’gh (dedlcatlon to the public)jfi)
Oracle %] java 7 F‘ [HRZV T S 2 IR a3,

5= 153 H1 Google = 4= Oracle [l 7| A (U ELREFES] - 1 =429 28
U.S.C. § 1498 :F:t » Google - EfT i i 35 U.S.C. § 285 ¥ P+ ] - Oracle
TP RS T BRI R e - T

& Eﬁ‘jﬂ“ﬁﬂj} ¥! > Google = 9= Java F~#x GPLv2 $AHE%E T > ]| Android

http://www.groklaw.net/articlebasic.php?story=20111223193332457 (last visited May. 2, 2012).
% See Supra note28,First Defense — No Patent Infringement
1. Google does not infringe, has not infringed (directly, contributorily, or by inducement) and is not
liable for infringement of any valid and enforceable claim of U.S. Reissue Patent No. RE38,104 (“the
104 reissue patent”), and U.S. Patent Nos. 5,966,702 (“the ‘702 patent”), 6,061,520 (“the ‘520 patent”),
6,125,447 (“the ‘447 patent”), 6,192,476 (“the ‘476 patent”), 6,910,205 (“the ‘205 patent™), and
7,426,720 (“the ‘720 patent™) (collectively “the Patents-in-Suit”).
Second Defense — Patent Invalidity
2. The claims of the Patents-in-Suit are invalid for failure to satisfy one or more of the requirements of
Sections 100 et seq., 101, 102, 103, 112, 251, and/or 252 of Title 35 of the United States Code.
Third Defense — Patent Unenforceability
3. The claims of the Patents-in-Suit are unenforceable, in whole or in part, by the doctrines of laches,
waiver and/or estoppel, including prosecution history estoppel.
¥ Sony Corporation of America v. Universal Studios Inc. 464 U.S. 417 (1984)
* Fourth Defense — Substantial Non-Infringing Uses
4. Any and all products or actions accused of infringement have substantial uses that do not infringe
and do not induce or contribute to the alleged infringement of the asserted claims of the Patents-in-Suit.
Fifth Defense — Dedication To The Public
5. The owner of the Patents-in-Suit has dedicated to the public all methods, apparatus, and products
disclosed in the Patents-in-Suit, but not literally claimed therein, and is estopped from claiming
infringement by any such public domain methods, apparatus, or products.
% Seventh Defense — Misuse
7. Oracle’s claims against Google for alleged infringement of the Patents-in-Suit are barred by the
doctrine of misuse.
Eighth Defense — Exceptional Case
8. This is an exceptional case under 35 U.S.C. § 285, and accordingly, Google is entitled to its
attorneys’ fees incurred in defending against Counts I through V11 of Oracle’s complaint.
Ninth Defense — Use By The United States
9. To the extent that the alleged invention has been used or manufactured by or for the United States,
the claims for relief are barred by 28 U.S.C. § 1498.
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{1 e e AR ~ TR o R (T R R R U GplLv2 #2
MR = QIEJ‘*I ¥t GPLv2 fE 1 Google & J?ﬁrﬁ,ﬂ Oracle [i9p. il » [«
Oracle E{fij’,Et’H G (W

Y 2010 & 8 F] 12 |1 Oracle ?Eﬂ“'f ??% 2011 = 3 *| Google [ﬁJ%i[ﬁﬁ'EﬁH
PR TFL 5 AP PSSy - TS - oy AR 53
’*’J‘T%Wmfr ELFJ‘*IJ [ Google [V [l e (T g - 2 SR
qvlﬁi SRE sﬁfﬂﬁﬁy@?& "o FEIEEERS Oracle F:1) Android =5 58 MY IR
:bqgﬂm FF] Google F'FJ;[I%"‘V@ Java &@ﬁﬂ[ﬂfﬂ E3k 4 3£ 5Y > Google e
EFPR IR S PSRRI R o S
sl | FH i - Google U‘“ﬁ%h%ﬁﬂf o Java OB RS BERFEE Sun
=2 Oracle amfrﬁ Java HF] 1% Vr’LiI’[ﬁFEF:@E D AR B S R Java i B 5 e o
ifﬁ%@ﬁk DVM fiufff - » Google = 3= DVM 7 kL clean room™f| I3 - +
WK S5 IVM EJ[;J?F@F} IRE - ﬂl e Ujﬁ 77 > Google 5‘{;;% Oracle %EL"EJEJJ?U;Q S
g 35 2010 % 6 F] 28 |1 Oracle [ 1|1 Gu 5125 LA 4R Daubert s
E—ﬁﬂpq Android AT YR RIS Google EWF‘ i 26 fEF 7% O ek Tl

TR+ > B %H& AR SR LRSS 5T

% Eleventh Defense — License
11. Upon information and belief, users of the Android Platform, including, without limitation,
manufacturers and software developers, are licensed to use the Patents-in-Suit.
Twelfth Defense — Implied License
12. Oracle’s claims of patent infringement are barred because Google has an implied license to the
Patents-in-Suit.
Thirteenth Defense — Unclean Hands
http://docs.justia.com/cases/federal/district-courts/california/candce/3:2010cv03561/231846/1/ ( last
visited 2011/3/26) .
13. All of Oracle’s claims are barred because Oracle has come to this Court with unclean hands.
s [ E 2009 & 10 F] 22 [ Nokia %3t ! IPHONE ‘g&lgjﬁmﬁ g[;ﬁﬂj Nokia Corporation
v. Apple Inc., 337-TA-,2011 » %F,J rﬂ [2 W Er &r{q%ﬂ TR Kf%jci =t 5
Nokial3 “f [;rr F|| o mafN 7 2010 =+ 3 J HTC »AEFETF 5 R 12 ] I[ﬂ'%* Ll"@ ° % 2010
#1051 F m[ﬁﬁ«‘ﬁ;—"‘?f e %“ J 3k f PL @P%; T E 6 flt B V] e ’@P%ﬁ%—t" 1R
see e.g., Florian Mueller, Google makes weak showmg against Oracle: more than three months later,
still no counterthreat, Nov. 15, 2010, available at
http://www.fosspatents.com/2010/11/google-makes-weak-showing-against.html (last visited May. 2,
2011).
% 1’? (A4 (clean room ) fiLt7 R (A (256 0 2 - f“ﬁf@?féﬂ“ﬁ }[‘“’?‘rﬁ 73 =

= (coding team ) 55" (spec team) Ry (Iegal team ) EHEAE Y E T }%H%Jﬁ'?%ﬁf«?ﬂ
mﬁ VA SRR ARRE T R R Fewfﬁ Eo i o i
TR o Ep R Wﬂm PR B RS RRERD R R RS I Bl -
iFE Ll (1997 ) » (- [BHEEZ (copyright clean room ) » (IRt A FZE S 1) » 53 12 18] »
gl 10 -
¥ Oacle America, inc.’s Opposition to Google’s daubert Motion, see generally
http://docs.justia.com/cases/federal/district-courts/california/candce/3:2010cv03561/231846/191/0.pdf?
ts=1309429930 (last visited Feb. 2, 2011).
0 Notice regarding additional questions for July 21 hearing, see generally
http://docs.justia.com/cases/federal/district-courts/california/candce/3:2010cv03561/231846/210/0.pdf?
ts=1310554242 (last visited Feb. 2, 2011).
1 Order re parties’ July 1, 2011 joint discovery letter, see generally
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[ Jh R el R S J'*IJF? &% (USPTO) 44[5‘%
Auiifd - Google 7 2011 & 2 % 3 J[ﬂ IS BRI JF %ﬁsﬁﬁ' T ri%ﬂkf !
Y 7:’FJ1ETJ1??|JJ/“EJ§§E’[\§: [l 12 5 [ggmjlﬂjma ) uEJH{ﬁrEIIE{[ﬂl ¥
15 2 o BR ik 2 > % 2012 fUgeifilffi e fl 1 Oracle fpjfédiﬁﬁ%mﬁ’@ﬂﬁéﬂl%i
[ESZIEJH?[JFEJ ‘;,JE([HIE Jﬁlﬂj (1 JHFIJ 104 % 520 -

Google ﬁﬁ& 2012 & 3 | 27 P CpAE %0 ?FIL“E‘T’H{E 1% e
EJ‘*IJ@F}FJEE% L riritF'J Daubert fs% |1 Oracle fi J;J;gt gl II?JE» 104 #1520
AP P 19455 415 308 - i Google o WSEf SRy FII S 1 272 Fiy 8
F Eﬁ:’[ & [asiEed 4 4 ﬂﬁ%ﬁ’@'%’fﬂ*@ﬁ*ﬁ ’ féu]%ﬁ@ﬁzi’%ﬁj Android - kL
BRI 4 B < B MR 104§ AT 2012 7 12 £ E{H]
Google FEHi L Android %ﬁ'\ﬁﬁlﬁlﬁmﬁ‘* fiY 0.5%(‘5&@%@5\% o By ZEI IR (DAY
520 EJJ %U}Hﬁ? 2018 F 4 F|Z[¥] > Google %31+ 2018 F fj|I'] Android —F?ﬁﬁlﬁ}gﬂ;
* [19.0.015% LR ARG ES o (LAY O0E] Oracle 1761 -

El[jff\%’\[ﬁﬁﬁf%“ﬁ = [JE Jﬁg\ﬁkﬁ 194 (=" Oracle _l‘j%f HIQ@“&FIHHQUQF” EF
Google I%?fﬁ'ﬁa'f iIFFE EFE IE@IQﬁ - Oracle = Google 14[fif# Java 7]
Fi TS ARG 15 Oracle A 44 B AEHSAI0 7| Java iy 37 [ API -
Google ]?Jf cV?ﬁJavaiEﬂ??Fﬂ T (AR F P Java 5 FETT 7};&%
i EJ API FJ 'H{”‘JT U 4 I‘E)[%[HTFUQ

\
* ['I'Fr ¥ (Oracle America Inc.) SR ™ [P ES ) R R i = Google
i - ilfvAndroid [F Rk IQfF, i Pt o o lJavaﬂ! Al

J
N
* Googleff!! ',’FAT%{Q
J
N\
* Googleff| = JJ%[JFQ £5b (USPTO ) ?ELI‘;ETJJ%[J EyF [‘ﬂrﬂﬁz,ﬁ
J

http://docs.justia.com/cases/federal/district-courts/california/candce/3:2010cv03561/231846/232/0.pdf?
ts=1311409176 (last visited Feb. 2, 2011).

2 Google’s opening statement,6 “The names of the various items appearing in the disputed API
package specifications, such as names of API files, packages, classes, and methods, are not protected.”
see generally

http://assets.sbnation.com/assets/1065768/google_opening_statement slides _oracle_trial.pdf

(last visited Aug. 2, 2012).
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¥ BE %[JF@ ,BE([WJJ%[MM 476 ~ 702 ~ 720 ~ 205 |
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o Googleffd AV % EiftiRe

J

f‘ﬁﬁ% Bl Androud—r,ﬁtp UAPI (I I T, el i |
=3 Hx VR

J

ﬂ?ﬁ?ﬁ [—:“?i EbAndroid™ 4 (5 JUJJavaFj al

o 1k E EZ[F[[FII FFJ ( J':J JJJ,?”F[ J}*F[;QL

o 1k El['WiIIiam Alsup F¥1K. » Google“&Android K |
gl 37 ([aava APIT S B SBIEE f"‘ﬁf@?i

(ﬁ« €«

Java fl F i BAR B SR U A o H ] lcufF, Javafﬁr ~ Java APIs -
Class Libraries I'] = Java Virtual Machine - I'] James Gosling £ FIEJ Green Project
k%1990 F |*T’<JF'EJ§§: Java 5 ik = 13”.,571/ / Oak » ﬁqaﬁ'%” s %ﬁ;b&& F ﬁf ~ TREE]
BRI (g R R 1 B R - Sun s
=K .&1 Sun F1 bl Oak FrAffBRRE i |poT rJfFJ WLt Oak » 4% 1995 5 5
E|I) Java fiv £ =0 5 ﬂ | ° Java Standard Edition (Java SE) Java ME == Java EE ?f%
7 Java f (TS A5 E o 5 (5 g Java HBERUR - LR - - B
SO I 0 SR (AR g ) - tw’r%ﬁm: S R 5
W pﬁﬁﬂ:k‘gl A~ e %ﬁfm [ﬁ Elp[1 Java ME '] =78 "= J2ME (Java
Platform, Micro Edition) fLEWES &3 E‘*Jrﬁ =71 PDA Sk 7 ‘WF‘ R i3*4 I%
[fF P Y Java 55 ”F'F' 'F" J EIJT" RS- £ ?FEJF&[ “[iv Java APIs- Javai_OracIe
155 Sun f&t = BIVETAY 2009 F 4 FJ[EKEEJﬂ@ Oracle %f Sun a4 & > Java

_”llll
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% £ Oracle At [JR E1 R Ipuf il — o

Java ur[rlﬁﬁkﬁj @‘ﬁ TR R R Fﬁ[ﬂ; ) | [E' Java IFIEF Ffj,p J%E% F'
PP A e AR RO W= 2 IH R #his °%r‘?ﬁf,ifﬂ CH+iliiE Y
pjigekg NPT PR R ‘.rﬂﬂji F;‘,fm&'ﬁ FE s ) Javafjrﬁl‘ﬁiﬁuiplr BT
[F[JFIJFiiq’F;}j FIE Jrgjﬁgugkgﬂ“ oS E IV Ij?fﬂfﬁ‘“}'lfh’glf’?ﬁ’?‘/ > Java ﬂﬂr[a*r'}
HpoAE fﬁ ?&;ﬁﬁaﬁ&?"t bytecode [l 14 ) » bytecode i ') |4 EER S
5 o [K=Java 5 i F'E UIE [ AL F‘j’ﬁﬁwﬁﬁ%‘f‘ 5 Y bytecode ’IFI&P&’%F
AR F‘, v ES (Java Virtual Machine » JVM) F [§EEE T | TVAR (Object
Code> FIIP S PR (AR ONR  RE BEG  fye T-

N rumﬁﬁ = ] F[fj!f_%j F'Iﬁ[\il: ° y[[_k %Ik’ﬁ»ﬁ :

Traditional Approach: Develop Application For Each Type
Of Computer

Application
Developer

q%‘[ 1: 35J‘F|)EI?%'A7JHJ#HF%' / E'J "’F}Elfjg,lﬁﬁiéglﬁﬁ?wél
kR [LRL I 91 S IO S S i 4 AR T R

“ See Oracle Opening Statement, 26, avallable al
http://www.oracle.com/us/corporate/features/opening-slides-1592541.pdf (last visited Feb. 2, 2011)
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Java Tackled New Challenges With Rise Of Internet

Application Developer

application Run application on any
computer

» InJava Using Java Virtual
Machine

W2 ¢ Java SRS T L fOffRE®

> Supra note44, at27.
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Java Solution: Write Once, Run Anywhere

Application
Developer

Java’s Consistency Is Critical

£ R Java E%%’?,ﬁgfﬁl B[>Sun 73 1998 = 12 E[sY 7 JCP(Java Community
Process) JCP hl— {FIFrPVBIERA 7 > = EIF 1 Java BFSE H I | W Bl 50 nY
SV RLIE AR P Java P ES ~ AL (RID T Bﬁf’?ﬁ‘”ﬁlﬁ—% [F (TCK >
Technology Compatibility Kit) - JCP %ﬂgﬂﬁ;ﬁ}r‘ﬁjﬁﬂE%&z#;@ﬂpfjéfg?u@gﬁj‘;
T R AT PORISL R o W £ T [ SR AR Java R A >
r“tﬂﬂ R Java‘ﬁﬁ'—rp Jfﬁlﬁﬁ&ﬁrw R JZ@?EL“ Java fflfﬁ?%ﬂ* (Java
Specification Requests » JSR ) » 7 [\ F ﬁ;ﬁ, & LR E ?&%lji}&i o

Oracle - Nokia - IBM - Motorola » Siemens <57+ Fil ikL JCP 155 1./~ JCP
%‘%qyﬁdiﬁﬁﬁﬁ?ﬁ J2ME ~ J2SE -~ J2EE » XML > OSS > JAIN =" - F’?’E J2EE %Kik ff[ﬁ
(F%EI fﬁqﬁm N F‘gﬁl ﬁj«?ﬂ N IE VEﬂ et '::x—) A, EI:E‘\[IHF E s ﬁsﬂfﬂ_ﬁﬂ FIJ TCK ﬁ[ F" IH:?EH
W (%%'EE NHIER e ) ﬂxﬁ}?iﬁﬂw % ﬁ%l A7) J2EE FFM@@” 1% o P 17{»?} )
E'[i@@ J2EE I?:Eij ( Authorized Java Licensees of J2EE ) } &1 bls F | J2EE Hl#T o

LA TR FFEU‘IF"[ AL ST Java HFT o Sun T JavasRTRLE] V“Lt{’[ﬁﬁﬁf«
EE' » 7+ 2006 & 2007 # > Sun *'| GPLv2 %" Java SE I Jb Java ME iRl ﬂ% > [RL

“ Supra note 44, at28.

4" See The Java Community ProcessSM Program,

http://www.jcp.org/aboutJava/communityprocess/background.html (last visited Feb. 28, 2012)
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*’”ﬁj’?ﬁ' 98 P g+ Java o Sun e {URE L Java T fF"EﬁJtﬂ Eo E[J]f Java fi
F'48 , Fﬁﬁﬂﬁ LN E ﬂjﬁﬂ clean room™® " [IRISEFHS Java fflﬁﬁl”ﬁ > Sun
}H rﬁﬁlﬁ’}? (B e 70 o (E Open IDK A IVM === e APIs HLRLER
GPLv2 with the Classpath Exception 7+ = & » Fi Eﬂjf Sy ¥ JCP 1Y Eifiy Oracle # '#“
P;i Sun WY > ]9 2006 F 8 | Apache fL & 15 ﬁaﬁéﬁlr" Sun J&V TCK 1%
7 Apache ¥ Harmony == Java Y41 ”’Fk"[‘fkﬁﬂj > Sun E%‘Iﬁﬁ_ﬁﬂ TCK > fﬂlﬁfﬂj Apache
f Harmony = 1= Eﬁ%{fﬁfﬁg@iﬁﬁ' o ASF 7+ 2007 F %Ij\ Sun i TCK
Elfilffiﬁjﬂ » FY R BB Sun El’ﬁﬁéi%Java}Hglgh = [ qujf J;iﬁrfﬁ o T Hﬁfﬁf | Oracle
EpEE JCP F‘rﬁ S SR %?'v » 2007 =# 12 *|py CPEC ﬁ%ﬂi » Oracle $H:3; JCP .
2505 A AR > 20 3 TOK o5 s -

ARTEE - BEIORRIR 52 - S Java MU FEIE'H* 410 (AR
fraoF 1N i Java fj%lﬁ[b’} 7%k - Sun = Oracle #fia¢15% = BHHT JAVA = £
BB R R e

53 ZF1 Android ﬁli’-}ﬂ#ﬁ

Google 7 2005 =+ 8 F| 5= £ 25 ’FI%E f[J Android - ﬂﬁj‘.&ﬁ;ﬁ}— et}

® “We intend that this specification should sufficiently document the Java virtual machine to make
possible compatible clean-room implementations. If you are considering constructing your own Java
virtual machine implementation, feel free to contact us to obtain assistance to ensure the 100%
compatibility of your implementation.”  see generally
http://java.sun.com/docs/books/jls/third _edition/html/jcopyright.html, also see
http://java.sun.com/docs/books/jvms/second_edition/html/Copyright.doc.html (last visited Feb. 28
2011)
0 Sun “ FAIlE clean room pURAEER R )
2. License for the Distribution of Compliant Implementations.
Sun also grants you a perpetual, non-exclusive, non-transferable, worldwide, fully paid-up, royalty free,
limited license (without the right to sublicense) under any applicable copyrights or, subject to the
provisions of subsection 4 below, patent rights it may have covering the Specification to create and/or
distribute an Independent Implementation of the Specification that: (a) fully implements the
Specification including all its required interfaces and functionality; (b) does not modify, subset,
superset or otherwise extend the Licensor Name Space, or include any public or protected packages,
classes, Java interfaces, fields or methods within the Licensor Name Space other than those
required/authorized by the Specification or Specifications being implemented; and (c) passes the
Technology Compatibility Kit (including satisfying the requirements of the applicable TCK Users
Guide) for such Specification (“Compliant Implementation™). In addition, the foregoing license is
expressly conditioned on your not acting outside its scope. No license is granted hereunder for any
other purpose (including, for example, modifying the Specification, other than to the extent of your fair
use rights, or distributing the Specification to third parties). Also, no right, title, or interest in or to any
trademarks, service marks, or trade names of Sun or Sun’s licensors is granted hereunder. Java, and
Java-related logos, marks and names are trademarks or registered trademarks of Sun Microsystems, Inc.
in the U.S. and other countries.

see generally http://java.sun.com/javase/6/jdk-6u21-doc-license.txt (last visited Feb. 2, 2011)
% The end of (Apache) Harmon, Nov. 4, 2011, available at
http://www.h-online.com/open/news/item/The-end-of-Apache-Harmony-1371819.html (last visited
Mar. 2, 2011)
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f[ﬁfﬁﬁﬁﬁf@g{fi FE*JEJW‘%'E}?’F?M » 2007 = Ry T BER= A2 E;EEEJ (OHA) > 2008 = i 4
Android = 25k i TFOEHT T PR E R o il OHA RS Eif IJ | [=> Google
}-{%‘]’ Android [E3 22 535E i Googlei EypER Y bm FEWJ‘” f‘ﬁ’}ﬁ@ ISR 1 B

’F%lﬁ—ﬁﬂi > Google ¥ Android [E3 =ik pufHE - fL plﬁ";&}gj“ lJm;uFL, Eai=
AR ik [RBT= R AR AR Al a0 ’F”IE f‘,l SERR T HJ EA

[ﬁj#ﬂfﬁmﬁgpfjj\ 1o S %’,p Z » Android {= =R F1 M | Google 7 ﬁ,n%m
F[fj PC EIJt’[ > Kl ],FB E'J?ﬁﬁ?ﬁ:%ﬁ”ﬁl* = }JFLT l:ll:[.{?[ ﬁ%ﬁ%{ﬂ ﬂ}#r%fl.ﬁl °

?iifif"?@*‘p?lF’Googleiﬁigéﬁ%ﬁAndroidf g JL;QJ'QE[E'JFKJ.‘?E&"F;%%

,{ﬁﬁjﬂﬂjtﬁ?ﬁ?;ﬁﬁ# Google Hif C,J?Fr AT S [\Jm,ﬁgﬁﬁ%wﬁﬁi

ﬁgj iif:“,ragr 'W“E IR TR A @ HR > Google $RIV Ad R Android [BR =

AT » AT 1E FTRE (0 A 0 [l IR » ) RS i A (S
L4 Andr0|d |ﬂ TR IJF Koo

Android i = % r:tfl*é"?ﬂi“ T~ AR AR RS B A AR
Linux version 2.6 £3fj < » £7 F‘Q ¥ jen | FF!J[EI?:‘[J > Android %7 ﬁ}i}:\E'Ji‘%R?‘ﬁ'ﬂ% ’
57 B

APPLICATIONS

Phone

APPLICATION FRAMEWORK

Window Content
Manager Providers

LIBRARIES

Framework
A
FreeType

.
SsL

LiINUX KERNEL

Flash Memory

Camera Driver Driver

S Audio
WiFi Driver Drivers

[ 4:Android =5 ﬁ#?}ﬁ[ﬁl%

12005 &+ 7 £ > ﬁg*;& *?%J?é {155 7 Reqwireless Inc. ; 2005 & 10 * | {itfi& Youtube ; 2007 & 7
J[iﬁﬁafﬁzgﬂ%qu %ﬁ@ GrandCentral ~ 2007 = 9 J]i:f:Ea?EwTHzﬁ@nﬁ]ﬁ*’J‘Zlnku » 2011 =F &
P& Motorola - See http://www.openhandsetalliance.com/oha_members.html (last visited Feb. 2, 2012)

%2 See FAQ, available at http://www.openhandsetalliance.com/oha_fag.html(last visited Feb. 2, 2012)
%% See Google opening statement,27 available at
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g‘:ﬂ: Camera Driver Fash Flemory B'“gﬂrc)

Linux KERNEL

Driver

Keypad Driver WiFi Driver i EOWe

[ 5 Linux Kernel®

Drivers Management

ﬁg&ﬁﬁpfj;\\j e FLRL Linux 5o o w ﬁ ARy SRR (o %Zz[l?&i’ﬁﬁf
i‘&%ﬁjﬂ ( Power Management ) - ?‘Iﬁ?ﬁﬁ?ﬁ”&%ﬁjﬂ ( Memory Management ) > I}E_J?“*g‘f
i‘&%ﬁjﬂ ( Process Management ) #{IEEE A= 51 %] ( Driver Model ) 7= —F?ﬁ#}ﬁjﬂ

A 5

LiBRARIES

Surface Manager e
_'.

OpenGL [E5 FreeType

A —————w,

SGL ssL

% 6 YRl

SV R BIFLRLERRI T 7 (2 TIRERL (R S R OV AR
P R e R O PR SEOTRET i R - AR

H B IR I 5T R <

APPLICATIONS

Phone

http://assets.sbnation.com/assets/1065768/google _opening_statement _slides oracle_trial.pdf (last

visited Feb. 2, 2012)
> 1d. at28
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APPLICATIONS
Contacts Phone

[3mhe New York Times - Breaking

gobaiyomes comy

e S Yok Timen

2025551212@

i 7 ¢ e

5T et 15 R ﬂ‘?%%ﬁﬁ%#oAMmm%W@ﬁﬁﬁﬁ
(wiget) fLI'] Java ERAL =] E’F’F‘ i ?Iﬂfgﬂﬁﬁuﬁ?’ + Android if"F"[_Fl%?f
H';f‘l?\ﬁ)f?gml FATIRE o (B R BT E By IJEEI*J%;FE” 71 > Adroid
& "‘,Efﬁﬂ ZUR = R1I'] Java Libraries tff‘ﬁim" TR U,‘!’, Android ﬁ’?ﬂn‘vpﬁf S
FREFE S YInppReAs ?ﬁ}%ﬁ  SEERHEL BRI TS “Ji_lﬁl” ﬁ‘fﬂ AYFFE
i e ““I*%«j&“ Rl E F'IHJ :H#‘/E)f% s I Java [BELRH SR AR i »
F@ﬂ'rlf "lj':”:dﬁﬁi'l ‘F[ VR R ﬂﬁl |[ B

ANDROID RUNTIME

Core Libraries

[ 8 1 BTSRRI DVMYT

BEfRANdroid! | Javagy F I~ BHIGR M AR o R B R R LR
I'J F 1775 o Android Runtime ﬁmi}ij‘“ » Android Runtime & 4 21 211 =
?1 » A u\?ﬁ\ gl(Core Libraries) & Dalvik/i& #8535 (Dalvik Virtual Machine)* f.L
FIEF AR R \JI%IJJI‘&F”j Félfﬁn °

** Supra note 53, at29.
56 SHER (2009) - (Java 740 Android = EERT 17 DERD T 24 B Pl B
S
Supra note 53, at36.
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- Core Libraries

37 Java
API

Packages

[pise O 3 F | (AL 5RO 37 I APIS™

VRS R | FRYOF] > R RIR RS Linux £kl GPL2 il 9t » 1
ﬁmfﬂﬁ” Apache License 2.0 ( Apache 2.0) #74# » lﬁi[ﬂtw Apache 2.0 ““‘J
BSD License ﬁfiﬂj [ P E2F i GPL2 — BRpuist(t » i =g Jﬁgtm?ﬂpj#y@|
%ﬁl% » Google “gﬁz@ 2 %[ Apache 2.0 A [t GPL2 7
Linux » 0 F9fRrit ] g 17 i s f"}ﬂi’%“ﬁféﬂ@“ﬂ R
ffiﬁjj T%F&I}Iﬁ&;ﬁ%ﬁﬁlﬂﬂﬁ lﬁﬁﬂlﬂ o WP lﬁ&ﬁ“ﬁ'ﬁ” S anl AN N
= HAYRL - HEYR Google F[J@EIH 2 »pJ Apache 2.0 %*WE&B@W@ GPLv2
FERERY Linux £% < > {F! I%ﬁﬁﬁi7 TET =S HE GPL2 | U@%“i% &E‘]‘Frm i
FELFIJiAndrmd RN PO E B W’T%'lil ﬁF/EIE[Iﬁj?ﬂﬂr?ﬁ D=2 -

53= 7fl Libraries & Dalvik VM

Android 5 DVM [fi] T i ff 21 IVM &Ry ED > 5T RLETHS 2 R
B (SAEAY > YT RLEL O HER Sun 7 Java FRVE J@Bﬂﬁjﬂb%ﬁfﬁ&%fﬁﬂ °

Android #-ix fr B34 {7 ¢ PR R F- B B %] hfz A (Process) » @ o
Dalvik § # » fesefatl 7 B @474 &4 Process - — SR k3 » & F & o Java
Class 4% % ¢ 5. d DX tool szF=*.dex #h % » @ i *.dex #é,%ﬁ* = -2_Dalvik
PR 0 T e REE G R I E S E o FIIVM e
B 8~ {EF g £ 57 "G R AI & i 72 Google g 7
1 -BEIVM G 4pk P m(}%ﬁ 5 SR 4 Java dh) e fr e g iEE g T
m F18 B Dalvike JVM £ * 7 3a 4p 8 (stack-oriented architecture ) s%¢ §
e DVM R|# * #7553 4 (register-based architecture ) % A B
Registered-Based 4# i 8_ % suit M-S dHcs % iz B9 > 4ot - % Dalvik
i€ * iy ﬁiihg - BEo g RS € Be— Bho gt b Dalvik i dhdex fh
> ¥R By e anpe ¥ o Dalvik i DX tool #-Java %3¢ 3§ =
dex 4 % B > ¢ #-F 4F chclass 4 & %D b — B dex #h % o 4t - i\fj}u? Vs

*8Supra note53, at38.
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N B E R anRaE o Y

=L gt &1 9t > Google &35 Android 1 ¢ F"ﬂfﬁﬁjﬂ%ﬁf Dalvik FEEEESES
A FIAY S 7056 Sun 7 Java prﬂ Hf % @Hﬁfﬂbtﬁfm/ﬂﬁu HESR Sun
fl’"ﬂj Java £, FFT%'LKIHﬁFT”ﬁE (ELRLE T Al iy Pﬁimi Java SE % Java ME [iU'RL
ﬁfi FRRGE JZEE?ﬁFli}&Fﬁ#bj i (@“ lﬁ%‘é VBRI BT SIS S
A= Java #EJ%EWFEI”’FL T fﬁ IJFJ’*U%’? (R I e FE R IR0 TCK ﬁ‘ﬁ‘
[ FER A B P T JCPfHMEJxH’FE'FL[SE(EU = &@QEEAWF J2EE YR ™ Y -
P Android S48 F 1 5 DVM -

Google #5 DVM £L7: Clean Room | 1PBjH 5 Bt proy 5 Erﬁ’ﬁa@“ | Java %!
AR AT TR T (PR R - =5 102 7 R R Y
197% ]’E{F' | Java IR | F‘ ijirm %> DVM HlE‘éfIﬁﬁ"‘J Java code - {f! lﬁ*ﬁ?? Fl
Apache Harmony®[fij 2[4 f 17~ Open JDK = [N[F=DVM 7277 JVM -

SR TR

Google 7 DVM & A5 FIIREA! APIs 3 (BRI - =P ™ = i
% Egjxf“ﬁ;um;; [’g,@*l/ﬁ:ﬁrﬁ 3
HESR e e = ffl » [E! Dalvik A1 VM o {0 25 rﬁ‘ffd A EFOE VM
#~ Java Code Eﬂﬁ (it DVM — fr:f;ifﬁj Java byte Code §Ei5Y.dex 7[‘?:“ > Google
“HRE ] DVM ’“’%4’%@} Clean Roon [ IFf|5EfY » Ayt b 1™ Java Code 1+
¥ AR Uff?i °

Google é‘Fi%ﬁE?ﬂ%Android ffie ] Java %Jﬁbfgi » [EE R p Sl ?jq\ Fi
Apache Harmony |7iZ[=Sun fiv Open JDK > F%EJE‘E”‘ 47 Harmony = 4 5 3 3l TCK
ﬁl”’Fﬁ"[‘gk\]EU%@ » Sun 4 g4 }‘;@{ﬁ Apache Harmony [ Java ME - i/nyJ DVM ffi "]

5 :FE]'; % > ( Google phone Android ) » #iF* <<F,fﬁ*k 3BTRS W R ] F ) » 2009 ¥
570008 1] » i f
http://www.cc.ntu.edu.tw/chinese/epaper/0008/20090320_8005.htm (& i Ri[E#rf 11 6/1/2012 ) -
% Apache HarmonnyApache‘p’j’ﬁé'i%rl§ e E"FIJF'EB’WFUJ*@?; %o kLT Java 8 (B3] Free Java
implementations )fiv— f[ [7) - 5L Java S 5 s E'?i@i_[ F’F’Li!’ ﬁFﬂF“ » g B JAVA SDK o
X[J@E‘/tﬁi} Sun *SfHﬂEJJDK [Ll;ég‘;éﬁlﬂ@ JCP (Java Communlty Process ) $[El ke EJ
TCK (Technology Compatlblllty Kit) fuillE¢ - Apache Harmony il I i %571 91 2V H JCP JCP iy
oAt o (ERL o TP Sun ZYRIFVEETE - JCP [# B e FEReA Harmony — IWHJ H@‘Ul E[FRYTCK >
i EFE ™ 5 92SE » [y 7 oRLFE | Java €13 (Java ME » Java EE ‘Fd%\ i) Apache i g1
Al Harmony ,pg |7 [t EYEHS s;ﬁﬁffﬁjr EIFpRs FH EhE e L B Wﬁwﬁrf/ lplﬁjﬁﬂﬂ
FEEIP O o @l Z[F% > Harmony — ﬁlz‘“ JETH TCK pufes - 2011 = Apache Harmony ﬁ!
Fe Hﬂ L o See generally http://harmony.apache.org/ (last visited Mar. 2, 2011).
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7 [ Java Code> DVM “ i i ] GPLV2 4 ) il [ GPL £ 11 Apache
Lisence2.0 3 iy DVM RECIRELS " GPL 4 [} Oracle [ i - [llf GPLv2
PR LA S F ﬁu&@ [ 913% - [ Google =+ izE] Android
He st (999 w[ 104 520 g7 -

it APIs f Hl%ﬁbp[ » Java ”F‘f‘ﬂ VT [EART S R LT | ]%%%4 EFF( symbols )
FL F}F’iﬁ URH=Y (pre-written programs ) fﬁl lﬂﬂ*% liwt Fﬁ,p m‘ﬁl
= éf&?t VR [FE=C /7 21 (application programming mterface) ET*”API
Class Library ) »
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Android source code is based on Java APl Designs.

Java APIs Android APIs
Java. nio Package Java. nio

public abstract class IntBuffer extends Buffer

implements Comparable < IntBuffer >

public abstract class IntBuffer extends Buffer

implements Comparable < IntBuffer >

public abstract IntBuffer allocate(int capacity)

public abstract IntBuffer allocate(int capacity)(

[ 10+ AP £

APIs =] %#r&ﬁ? » Android #{1 Java Frf{i iy APIs gij:l—fﬁ'ﬂ:ﬁ'[ﬁj » e i
FPRASTRIRE AR > £ G PR = R AR Y class > B e AR PR €
2 (declaration or “header line of code ) 4 SUSI(T] » /8 VRl NPz 0 U 0
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t'r%:fﬂ[ ’r‘@%ﬂava ﬁibl‘ﬁﬂ?ﬁrJE‘Uﬁ ViR O ST o EUEE R Y naﬁ]’%ﬁﬁ F
i&@mﬁﬂ T PR R > o TR AP PR A 3 REEIRIT
+ﬁ"ﬁj [,Ea] = hﬁﬁfg:y[%gﬁmiﬂgﬁj,[g S E;Elé‘;&ﬁ?g F[Jifﬂﬂ“ Nt Pl ﬂﬂ;& \ B

81 See generally Order Re Copyright ability Of Certain Replicated Elements of the Java Application
Programming Interface, 5, available at
http://docs.justia.com/cases/federal/district-courts/california/candce/3:2010cv03561/231846/1202/ (last
visited Aug. 2, 2012).

82 Supra note44, at 68.
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% Supra note 61, at 5.

% See generally Order Denying Oracle Motion For Judgment As A Matter Of Law Re Patent
Infringement, 9 available at
http://docs.justia.com/cases/federal/district-courts/california/candce/3:2010cv03561/231846/1201/(last
visited Aug. 2, 2012)

% |d. at10, also see Oracle v. Google - JIMOL Briefs on Patent Infringement, available at
http://www.groklaw.net/article.php?story=20120517072959185 (last visited Aug. 2, 2012)

% Supra note 61, atl4.
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AR (] MRV AR 5 R g R e

it USPTO Ex[p! Oracle =415 'F‘ﬂ’ FIffi > f Google 7t Bedrock Computer
Technologies HIEIV-F% JﬂQ*F?JE ?F SFHS Google o [F 152 #“F'JAFJ T
ﬁv%T‘]‘JTF' ’ EI —TJ‘ 1] 104 EIHILH#\ 2012 =F k= ”EFIEHJ: a7 ]E[ ;i?h;[ I —TJ] %“%F\t f:l ,
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%7 Baker v. Seldon, 101 U.S. 99 (1879).
%8 FEFER] - <“ji’§?[1fé A ASPEEY Er‘w‘i— T (AR R A 55 A ) - 1998 - ﬁlaﬂf
FI http: //WWW itl. nctu eJu tw/Thesis/1998/1 98 2.pdf (fsk i PR 1 HH 5/22/2015
25 s, (e 5T Irv I ujga{ S ECNE A= %%ﬂﬂbjy‘zy%l VRS T
e B RS T RUAEL GRS A R T TRCE S BB e
% 1d. at 8.
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RS ~ R - ﬂP‘"J CEE AndrO'd NN L
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" Brett Smith, FSF responds to Oracle v. Google and the threat of software patents, Sep. 8, 2010,
available at

http://www.fsf.org/news/oracle-v-google (last visited May 22, 2012)
n JEBESARY5 (software as a service » SaaS) fil5+ JIEEET‘%?‘ EHMIE SUER AR ™ |
RAlt e 5 fi ™ P PT@@JWE# }@ﬁ@ TR - ¢§V&¢F@H|mmw

(12/14/2006) - (IDC : r‘p’j’?ﬂ, P55 5 57 $‘> g‘ Fl

http://www.ithome.com. twlltadm/artlcle php?c=41045 ( f& ix @t 11 5/22/2012 ) -
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> Bessen, J. & Hunt, R, An Empirical Look at Software Patents, Journal of Economics & Management

Strategy,abstract (2004).

B (2011) > CRrif ﬁ*ﬂ SRS IERRT ) 23 B S SRR B
Fid o

7 FSFee Julia Alpert Gladstone, Why Patenting Information Technology and Business Methods is not

Sound, 25, HAMLINE L. REv.233-234 (2002).
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8 In re Diehr, 450 U.S. 175 (1981).
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14 E(Y 45 ¢ Finally, any free program is threatened constantly by software patents. We wish to avoid
the danger that redistributors of a free program will individually obtain patent licenses, in effect making
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15 Rosen, supra note21, at 109-112.
1e P £ To protect your rights, we need to make restrictions that forbid anyone to deny you
these rights or to ask you to surrender the rights. These restrictions translate to certain responsibilities
for you if you distribute copies of the software, or if you modify it.” see generally
http://www.gnu.org/licenses/gpl-2.0.html (last visited Aug. 2, 2012).
UTE 457 ......if you distribute copies of such a program, whether gratis or for a fee, you must
give the recipients all the rights that you have. You must make sure that they, too, receive or can get the
source code. And you must show them these terms so they know their rights. Id.
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a) place your madifications in the Public Domain or otherwise make them Freely Available, such as by

posting said modifications to Usenet or an equivalent medium, or placing the modifications on a major

archive site such as ftp.uu.net, or by allowing the Copyright Holder to include your modifications in the

Standard Version of the Package.

b) use the modified Package only within your corporation or organization.

c) rename any non-standard executables so the names do not conflict with standard executables, which
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clearly documents how it differs from the Standard Version.
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120" Curt Blake and Joseph Probst, Examining Loadable Kernel Modules Under Gpl V2 , Washington

Journal Of Law Technology & Arts Volume 7, Issue 3winter, 285(2012)
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notable use restrictions) see generally MDY Indus., LLC v. Blizzard Entertament, Inc.,, 629 F.3d
928,941 n.3 (9th Cir. 2010).

121 Robert Jr Rehm, T., Navigating the Open Source Minefield: What's a Business to Do , Wake Forest
Intell. Prop. L.J. 310-311(2010).
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2011).
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41 Grant of Patent License:Subject to the terms and conditions of this License, each Contributor
hereby grants to You a perpetual, worldwide, non-exclusive, no-charge, royalty-free, irrevocable
(except as stated in this section) patent license to make, have made, use, offer to sell, sell, import, and
otherwise transfer the Work, where such license applies only to those patent claims licensable by such
Contributor that are necessarily infringed by their Contribution(s) alone or by combination of their
Contribution(s) with the Work to which such Contribution(s) was submitted. If You institute patent
litigation against any entity (including a cross-claim or counterclaim in a lawsuit) alleging that the
Work or a Contribution incorporated within the Work constitutes direct or contributory patent
infringement, then any patent licenses granted to You under this License for that Work shall terminate
as of the date such litigation is filed. see

http://www.apache.org/licenses/L ICENSE-2.0 (last visited Feb. 2, 2012).

1425i7[~‘7[<|'/22?| "R 124 -

; Jacobsen v. Katzer 3 'f[ IZAZI [ HSRpE R > Artistic License)% - [ J}k’;ﬁ@#;?@ s fLARD
Jl’(2010) (B E’Viglﬁ?éﬁﬁﬁ'@ e QISEINAES fﬁjﬂl—iik'xﬂp "Zfﬁiq\ VIEED S FI 530 [l A AEF [rrp—g[
RN ﬁj?ﬁ'g IF % Eif[1-= (Software Freedom Law Center, SFLC) £f|%f* Eben Moglen “J?ih}]ﬁ’
EIE /5] B’F’F’Lﬂ’,ﬁ?&@[ A RO BRI g £ F BT R U ﬁ?ﬁf«ﬁﬁﬁﬁ%ﬁl FL[ 2
JETH - see The GPL Is a License, not a Contract, LINUX WEEKLY NEWS, Dec 3, 2003, available at
http://lwn.net/Articles/61292/ (last visited May 2, 2012).
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3 Robert W. Gomulkiewicz, A First Look at General Public License 3.0, Computer and Internet
Lawyer, Vol. 24, 17(2007).
144 P £L... You may not impose any further restrictions on the exercise of the rights granted or
affirmed under this License. For example, you may not impose a license fee, royalty, or other charge
for exercise of rights granted under this License, and you may not initiate litigation (including a
cross-claim or counterclaim in a lawsuit) alleging that any patent claim is infringed by making, using,
selling, offering for sale, or importing the Program or any portion of
it....seehttp://www.gnu.org/licenses/gpl-3.0.html (last visited Mar. 2, 2012).
15 E( 15 11, Patents.
A “contributor” is a copyright holder who authorizes use under this License of the Program or a work
on which the Program is based. The work thus licensed is called the contributor's “contributor version”.
A contributor's “essential patent claims” are all patent claims owned or controlled by the contributor,
whether already acquired or hereafter acquired, that would be infringed by some manner, permitted by
this License, of making, using, or selling its contributor version, but do not include claims that would
be infringed only as a consequence of further modification of the contributor version. For purposes of
this definition, “control” includes the right to grant patent sublicenses in a manner consistent with the
requirements of this License.
Each contributor grants you a non-exclusive, worldwide, royalty-free patent license under the
contributor’s essential patent claims, to make, use, sell, offer for sale, import and otherwise run, modify
and propagate the contents of its contributor version.
In the following three paragraphs, a “patent license” is any express agreement or commitment, however
denominated, not to enforce a patent (such as an express permission to practice a patent or covenant not
to sue for patent infringement). To “grant” such a patent license to a party means to make such an
agreement or commitment not to enforce a patent against the party.
If you convey a covered work, knowingly relying on a patent license, and the Corresponding Source of
the work is not available for anyone to copy, free of charge and under the terms of this License, through
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a publicly available network server or other readily accessible means, then you must either (1) cause
the Corresponding Source to be so available, or (2) arrange to deprive yourself of the benefit of the
patent license for this particular work, or (3) arrange, in a manner consistent with the requirements of
this License, to extend the patent license to downstream recipients. “Knowingly relying” means you
have actual knowledge that, but for the patent license, your conveying the covered work in a country,
or your recipient's use of the covered work in a country, would infringe one or more identifiable patents
in that country that you have reason to believe are valid.

If, pursuant to or in connection with a single transaction or arrangement, you convey, or propagate by
procuring conveyance of, a covered work, and grant a patent license to some of the parties receiving
the covered work authorizing them to use, propagate, modify or convey a specific copy of the covered
work, then the patent license you grant is automatically extended to all recipients of the covered work
and works based on it.

A patent license is “discriminatory” if it does not include within the scope of its coverage, prohibits the
exercise of, or is conditioned on the non-exercise of one or more of the rights that are specifically
granted under this License. You may not convey a covered work if you are a party to an arrangement
with a third party that is in the business of distributing software, under which you make payment to the
third party based on the extent of your activity of conveying the work, and under which the third party
grants, to any of the parties who would receive the covered work from you, a discriminatory patent
license (a) in connection with copies of the covered work conveyed by you (or copies made from those
copies), or (b) primarily for and in connection with specific products or compilations that contain the
covered work, unless you entered into that arrangement, or that patent license was granted, prior to 28
March 2007.

Nothing in this License shall be construed as excluding or limiting any implied license or other
defenses to infringement that may otherwise be available to you under applicable patent law.

see http://www.gnu.org/licenses/gpl-3.0.html (last visited Feb. 27, 2012).

%6 Asay, C. D, The General Public License Version 3.0: Making or Breaking the FOSS Movement?, 14
Mich. Telecomm. Tech. L. Rev. 265,286-288(2008).

Y7 Greg R. Vetter,Commercial Free & Open Source Software, Fordham Law Review, Vol. 77, No.
2087,2100-2102(2009).
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148 Stephen Shankland, Torvalds: No GPL 3 for Linux From CNET, Jan.26, 2006, available at
http://news.cnet.com/Torvalds-No-GPL-3-for-Linux/2100-7344 3-6031504.html
(last visited Jul. 27, 2012).
9 \setter, supra note147, at 2104.
150" John Tsai » For better or worse: introducing the GNU General Public License version 3 » Berkeley
technology law journal vol. 23 , 569-574 (2008).
151 See http://www.openinventionnetwork.com/(last visited Jul. 27, 2012).
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152 See OIN Patent License Agreement, OPENINVENTIONNETWORK, available at
http://openinventionnetwork.com/pat_license_agreement.php (last visited Feb. 2, 2012).

Kirk D. Rowe, Why Pay for What's Free?: Minimizing the Patent Threat to Free and Open Source
Software, 7 J. Marshall Rev. Intell. Prop. L.612(2008)

153 Florian Mueller, The Open Invention Network (OIN): Oracle vs. Google is its biggest debacle so far,
Aug. 21, 2010, available at
http://www.fosspatents.com/2010/08/open-invention-network-oin-oracle-vs.html, (last visited Feb. 2,
2012).

54 OIN FrZ Y Linux see e.g., http://openinventionnetwork.com/pat_linuxdef.php(last visited Aug 2,
2012).

155 See Dignan, L. ,Google's $12.5 billion Motorola Mobility bet: 6 reasons why it makes sense.,
ZDNET, Aug.15, 2011, available at
http://www.zdnet.com/blog/btl/googles-12-5-billion-motorola-mobility-bet-6-reasons-why-it-makes-se
nse/54987 (last visited Aug 2, 2012).

1% Roger Cheng ,Google's Schmidt vows to defend HTC, CNET, Jul. 19, 2011, available at
http://news.cnet.com/8301-1035_3-20080620-94/googles-schmidt-vows-to-defend-htc/(last visited Aug
2,2012).
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