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Abstract

The question of what standard and amount of compensation should be payable for an
investment expropriated by State has enormous effect on whether or not the investors’
loss could be properly recovered. In most Bilateral Investment Treaties (BITs), the
conditions and the standard of compensation for expropriations are usually explicitly
specified. As for compensation standard, Fair Market Value (FMV) is widely adopted.
The International Centre for Settlement of Investment Disputes (ICSID) tribunal used to
apply the standard without distinguishing the lawfulness of taking. This, however,
would not only be unable to evaluate State’s wrongful act sufficiently, but also
underestimate the amount of loss Investor suffered when investment value increased
after the expropriation. The study tried to clarify the difference between the concept of
compensation and damages under international investment law; it further explained why
and how to distinguish lawful and unlawful takings, and argued that the unlawful taking,
which was beyond the scope of most BITs expropriation articles, should apply the more
pro-investor standard in international customary law for compensation. Besides, after
discussing and analyzing various valuation methods, the study suggested Discounted

Cash Flow (DCF) should be the primary method to achieve FMV.

Keywords: International investment law, Investor-State arbitration, international
investment agreement, expropriation compensation, unlawful Expropriation, damages,

fair market value, investment value, discounted cash flow
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ARB/02/16, Award, Sept. 18, 2007. ($128 million); Compafia de Aguas del Aconquija S.A. and
Vivendi Universal S.A. v. Argentine Republic, ICSID Case No. ARB/97/3, Award, Aug. 3, 2007.
($105 million); Enron Corporation and Ponderosa Assets, L.P. v. Argentine Republic, ICSID

Case No. ARB/01/3, Award, May 22, 2007. ($106 million); Siemens A.G.v. The Argentine
2



faREEF T FRESFESFIRT LR M (15 B)-

[ ;}F:‘r‘Erﬁé!ﬁm B¢ s T35 ReDFIPE LIS 2R 3 p%i$ ; T iad|p

FR8

£ E 8 FFEE HIRBEFNLIALREFENT A2 (LTH2) 827 &~

2o e Ay PSS o # 3 & ADC V. Hungary 7-Kardassopoulos v. Georgia # 3

oo W RSP £ RRARRY A ATAR2Z £9F 3 ARG

4w ) B H

pbs
i
%=

F o) oA LR AR AR S fr AR DL SR AR &

FERARE OB R R AR G R d B TR AR F P

g JtY g s o 9

REALRERERFHREWAIET 5 2 8%

 1990-2006.6 m2006.6-2011.6

343430658 203000000

80000000

2006.6-2011.6
10389459

1990-2006.6

PEERZEE PRS2

Bl 20 HF A L E T g f g 0 4 fed 15 2R e T 304 37

%k : Susan D. Franck (2007) %2 Joshua B. Simmons (2012) <%= 3

TEKEREF ORI T RRE &3 M Akt (Expropriation) ik >

Republic, ICSID Case No. ARB/02/8, Award, Feb. 6, 2007. ($218 million); Azurix Corp. v. The
Argentine Republic, ICSID Case No. ARB/01/12, Award, July 14, 2006. ($165 million).

® Simmons, supra note 7, at 212,



PHEP WP A RE A RRT R AP RS BR 28 L T R s e
Forg it o @ i A it ARG LT ARIRE TR
P g TaT5 34 @ ) (Fair Market Value ) i 5 32 #38 o 2% a2tk
Hi A RAniENRIAEF > T APHBZFIREEHEELP 2 o 133
R R T L 3¢ w(ICSID) 2 B E RS T 4 £ A € (UNCITRAL) #
PR ZADRERT PR A EEF AT iENE T OEE (A AT
Tz ERACTCGE R ) BE o T ARG Y Ao B eh D T B AR L
AAH o R T FHRESS TR S B AT REREY > £ E R
PHEHAMEFTADERT P RARN o A GRBGF AT HP ERBEARERT A
ATEZPEER 5P g L B oo

P TEARTRREORE B RFLRFESE PP RP 2

vk

FHSDF PO e B S LR R R B H R RRRT

PETF A R s HBE R G N R Em AL BengE s 0 I

wy

SRR LR AR A B AR TIER R R a2 £ a1

0 o5 0 mpgar 1936 & iz 2 FE A2 Cordell Hull » 442 7 B#-H B p 2 £/
Mo RGO & ahw i e Hull f Bt i ¢ 8 3] ¢ "Under every rule of law and equity,
no government is entitled to expropriate private property, for whatever purpose, without
provision for prompt, adequate and effective payment thereof.” G. Hackworth (1943) DIGEST OF
INTERNATIONAL LAW 657. See also, M. Sornarajah, THE INTERNATIONAL LAW ON FOREIGN
INVESTMENT 36 (2010).

HURBRT ARG RYRMI MR EL S THRER Y Rz AL
Irmgard Marboe, CALCULATION OF COMPENSATION AND DAMAGES IN INTERNATIONAL
INVESTMENT LAW (2009); Mark Kantor, VALUATION FOR ARBITRATION : COMPENSATION
STANDARDS, VALUATION METHODS AND EXPERT EVIDENCE (2008); Sergey Ripinsky & Kevin
Williams, DAMAGES IN INTERNATIONAL INVESTMENT LAW (2008).

Y gy g s > £ & %7 : Joshua B. Simmons, Valuation in Investor-State
Arbitration: Toward a More Exact Science, 30(1) BERKELEY J. OF INT’L LAW 196 (2012); Pierre
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% Posner, supra note 20, at 129.
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CONSTITUTIONAL AND ADMINISTRATIVE LAW IN THE BIT GENERATION 2 (2009).
7 1d.
® 1d. See also Reisman & Sloane, supra note 12.

# Seee.g., M. N. Shaw, INTERNATIONAL LAw, 780-81 (2008).
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Fikd o WRTG S FRAM AR EEY  BRR DERL B A
IR AL o #3 2011 & & 0 % § 369 @ % bik R ICSID # # LRI (registered )
5 ICSID @ $L o Ap$ATF A B R A B £ 0 £ 0 0 A fdgr £ TR
FEARL B NF M BRAERAT AEBE 0§ 21081 E ey - %
B @ # 52 (Iran-United States Claims Tribunal ) > I 2 &J247:% 3,900 ¢ £ B K %
BEPFFET > EPRANEERAFFFL E EPE SaAcadl T L b r

PPRAERT AR B3 RMBRTE Rk £ R e bl 0R -

ERARF RFEFTEF AT PR WA L WTO 5 4 hREF 33
TAFET 2R AREWTOZ P 375 (BT I HZIETHWIHTD)
(Agreement on Trade-Related Investment Measures » f§ # TRIMS 2 2_) > & § 4 3
wANHPE B BRI AR RETF ETE G MLRTH R B 43
TR HRR T B GATT 2 T+ 5 sesZ s LW & L F A F8

EFELBEEER PN F D0 ¢ BT R R e R R

% Seee.g., id., at 828.

% See e.g., Tarcisio Gazzini, The Role of Customary International Law in the Field of
Foreign Investment, 8(5) JOURNAL OF WORLD INVESTMENT & TRADE 691, 715 (2007).
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SHEA EhE B HERE 4 (FMV)
FERE  WRUED SOk L grpmooa R

i ?5&1 412 A5 38 4 2 R
o ZHFE i - 9;}5 EREA (%

HEd @ik E ey
RBBITF £ 248 FHAH)

g;@ CEH 0 Al
18 R B B1E
P

B 3 TP AR FmAE (T H)

B mpg o pwird o F 23
34 LAY 4=y 3 3 _
BB bwird o T 407-08

10



3

¥I&% &3

Lia

AL B R A TR 4 PR » PRI Z R REVY A

¥
Jin
=

Bo=x s A G RpEZERE AT ARERE L T TR A2 EE - AR
AYTERT ¥ R MR L RBOCE A BT E 2N s i BhEE

I YRR K 2 A AT 0 B i e B o Lt if s o
BHETRE AP EAA T E - S F U RSP o I T3 5
EARFAoP A L S BRI 2 e AR TR R N R B AR RS oo

A5 >

e R A TREM LA HFTRAEELSAP 2 RELOEIRT > B e F

PR EypiE X T B EARE AR KARGE Y BF o BT R kg R 5

PAR 28 FIRALFRI R LT E s T EROTD R

B i B AR P ARER S 2 AR A o A AR A

RELN Rl %\

-

T D ST WA AT ¢

11



EiEA HhE B & ROEAT A A X B A RIEATAZBR

& B N FEERUWE
e { [ e ] [ SiEeRR ]
. <
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AR | (BEAR - HREBREE R (Chorzow Factory case
- £x) ILC Article § 31 + § 36)
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FoF EIEBREFIRFORL

G AR N o SR R W AR SR U g A TERE S Rk

EMTVEFEOEKEI S HA e B A ERE G o REAR Y T HE TR
FETHGFOEBRY > PIGGR P P e A RET TRT A RKEETRR
GfEE 4 R R T PR E CTEE L RERTERENRF > NEE L #
WL R 0 EBACKGLE FET R A R T R AR R R
2 ER AL Ee X EHZE I PRMZEL > TG B AR E SR P (public
purpose) ~ 2Lt AR & :8 (no discrimination) ~ &+ 4 ;* =42 5 (due process of law) % 4 §
Fa Bl (compensation) ™ » % i F ¥ £ i o o N AR eh R Ak pofc R ¢ dud

HE - EFLFIRHEPP DPTAR BT RF AR I BHRE 2 < 5 8 BIT

-

b

=

VAR Y P RAE & TR AR AT A AR S e - 3 TR
» A GTE
ezt ey EFRAEE SRR LR LHETARE M F I TR

IS

g 22 iR B B 2 A T 7 $T T ) iR

HE?ELFEMIE I E A MRS AR R EAH R ARE L P D
8% hr s AF Al S8 4 Pl 8 K i a% 25 ICSID Aif X A 4P

A R EPRT SR efeif e 2 TR PR R0 e L3 L4 2 4

-~

i?%%é&ﬂiﬂﬁ%’éaiV ARSI R RT 5 Y &R Al At 1
&

o B R IR A P ERY T AR BT RS

% 4o Biwater Gauffv. Tanzania (2008) — % ¢ » @ #fesn s 1 WiE F 1 & $adccif &
BN RN AT RIRE AL MR AR ,3‘& SR jrﬁ@}fa; CEER o FRiEE A
2

FABRFTAGEFLIA TSN GRES S  KARTARAZEI TP TG £ o

% See e.g., OECD, 'Indirect Expropriation’ and the 'Right to Regulate' in International
Investment Law 3 (2004),

http://www.oecd.org/investment/internationalinvestmentagreements/33776546.pdf.
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- % RARRT iyl

R s A Rrc P @ BN BT A g 2 P A 97 1 (Taking of
Property) » SR F A F H e 4 o0 3 R E o SR GH A RET A M A ES
SARRDERT o MR R F M AT G REC - 3 A LA (all economic
sectors) & /& F 4 T A ¥ A % (on an industry-specific basis) - 2 B F i
(nationalizations) ; & B 73+ 7 M A B E 2 3 nE e > Lz 520
(confiscation) ; B~ (k4 HaF 2 0 PSR F 0 T LA A > - HATHZ 5 AT

(expropriation) - ¥

ERAYFL AL AL BRE G EFIUMAEE T 2 PF o - T kY AR
PR F b 4 51960 ~ 1970 £ & o &K~ £ 7 B @ flaL 5 T S B E
R \%riljiﬁ]iféifiiigi%;ﬁ#v olﬂi“:}gﬂi » p 1960 # 1 1977 & > 1 >3
1857 i ficjc % b3 2 o 8@ 14 1979 & chix % & (Iranian Revolution) » % B &= 2
BRI B LAk E ol A R S e m 0 & 2 i * UNCITRAL # $
oz @ N pe (lran-U.S. Claims Tribunal ) » 2% @ 3% e {6 £ £ 18 3747 2 d 4 X%
Az PR E R T B RN E S E RAC PR B PR 1 2010
£ 127d REF HEFIFEFIRPORR PRGBS | U E &0

3§ RMcnE oA S A RFLRER EEMIL

TR BB R R EARERGETA A A AP o A gt 2 TR B4
X3 Y %;:H (Sonderopfer) » B #J& &+ 750 T e * foft o A s HCREE A T 2L AR T
o SR i AR R RfR 0 W e PR R 2 g 2R 7
g 2% e 3 R E 2 v 32 Ttaking ;) 2 Texpropriation | shimjic £ B - See Salacuse,

\m&«

il
~

supra note 74, at 288.

% Burton, F. and Inoue, H. Expropriations of foreign-owned firms in developing countries:
a cross-national analysis, 18 JOURNAL OF WORLD TRADE LAw 396, (1984).
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523 BRI

RBIF 2RI Z 2 e &2 930221 (dejure) 2 2 & ficic s & ¢
R EEr BE KT ARARMAT I B2 HE Ao » RAPFT AL AR
I EF S FEFF L (de facto) @ g% FaAp B2 B - Bt
Fm 2 Fart w3 BAES ¥Rtk 2 8% (measures equivalent to
expropriation ) ~ ¥ #] #& = ( regulatory expropriation ) -~ & # #c 4z ( creeping
expropriation ) ~ % % #xJz ( consequential expropriation ) - ¥ § #xzc (de facto
expropriation ) ~ %t #1#c (constructive expropriation) % o 394 d % B 8 oy 07
¥ R EE SRR R E P AT BB - RRREEE D N G BHS
LR 2 - T3 8- 577 3 LF S B> iy
TRLAA FEMMALEFA L DR B RUES FREZF 6}
7oA b X gH AT TR RN B A RELE AP RS  f
BEYHB B RELZAFTE P E AR LRNAN > B BT L
BRIt < g 0 e B R T ROR AT IR RGE ~ A2 Y R R

TG G TR T L Tl E o R R A R e e 2

% Burns H. Weston, ‘Constructive T akings’ Under International Law: A Modest and Foray
into the Problem of ‘Creeping Expropriation’, 16 Va. J. Int’l L. 103, 106, (1975).

O g (T AM AR EEMBE ARG MRT A D EEE RS FRRER)
(2011 @A (o PR FP2R) ) % 120%% 338 -
! see e.g. generally, Occidental v. Ecuador, supra note 192.

2 See e.g. generally, CME v. Czech Republic, supra note 8.

% See e.g. Salacus, supra note 74, at 300-307.

44 7 OB AR T AL ] X g 9k 0 7 4 L M Reisman and R Sloane, Indirect

Exproprlatlon and its Valuation in the BIT Generation, 74 BYIL 115, (2003).
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EERFTERFPET G S0 3 P R £ A3 @3 L4 hpiag o ®
Fo8 REHEFTEY S E e

2rh & RS 4 AZHE 2800 B B T R A & B RIE KDY TEG
wpcE B AR G G R T R AR S T B & R E
HAp R TREER S FF L p e Y TR RBR T gL
(ICSID) i7#& k{4135 5 ¥ SR BB 287> ¢ g U FRRT f,&.rﬁﬁ%%ﬁ#iﬁi
SRR T 5 REE Y p SR ke K o2 & 7% (common legal practice) -
YhE o (2012 % R F 4 75 59) (2012 U.S. Model Bilateral Investment
Treatment, & & (2012 U.S. Model BIT) ) % 6i% ; 2 2012 & 8 » - % ¢ B =
ed AR EF L (A3 ARTRBGERR) (FHE (5 BAREREK) ) 5
BT OEHCIER G B AR - MEERTE T Ak ARt A R

o

(2012 U.S. Model BIT)
Article 6: Expropriation and Compensation
1. Neither Party may expropriate or nationalize a covered investment either
directly or indirectly through measures equivalent to expropriation or
nationalization (“expropriation”), except:

(a) for a public purpose;

By e ’F-’ F145 %5 *}ﬁ‘q\fﬁ:*{( v YRR A H A R F 7 244 (Legitimate
Regulation) » B W]ﬁk Rl QHciciE s At 2 Bar o MY Rt 4 4 4%
w7t 0 v %P Salacuse, supra note 74, 307-318.

“® But see Salacuse, supra note 74, at 287.

" Santiago Montt, State Liability in Investment Treaty Arbitration: Global Constitutional
and Administrative Law in the BIT Generation 2 (2009).
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(b) in a non-discriminatory manner;
(c) on payment of prompt, adequate, and effective compensation; and
(d) in accordance with due process of law and Article 5 [Minimum
Standard of Treatment](1) through (3).

2. The compensation referred to in paragraph 1(c) shall:
(a) be paid without delay;
(b) be equivalent to the fair market value of the expropriated investment
immediately before the expropriation took place (“the date of
expropriation”);
(c) not reflect any change in value occurring because the intended
expropriation had become known earlier; and

(d) be fully realizable and freely transferable....(emphasis added)

(5 BRFRR)

P (¢ 32 BT fe B &)

(=) A 22 p e,

(=) ip- 3 RTEDTERE

(=) 224 r 2hiz R o0,

() RIpriEs e G4 A F o
B R R F - AR O e A R R e s 2 Bt (R 5 )
ABTER T AREF DT FR L AR TR A pARIAE LA
P2 o RERFEAF L AL o F L G B> X ET G RF

M~ REpd BHE o
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purpose) ~ " xpeir 4% E=45% | (inaccordance with due processof law) ~ Tz2-
BoAR ® 2hix & (ina non-discriminatory manner ) % T %5 4 % | (compensation )

S BT LRI U

BN M EAI R BRI E S 6P 2 R e e

id
oo o Bt (PP 5 ) RO T A e E A TS M 55 AR, (e

equivalent to the fair market value of the expropriated investment immediately before

the expropriation took place )

»
>

-
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I

AP YRR Pl R R PR Rk L AP Y REF A

~

K
#
Jici

7

Ji-NE

D
Sk

She 2T g2 45 F R o R

“\

A2 A BB LB I REN SR P s RBRLEEEMRSE  ZEBRARD LR

MRS A At & @ ool 0 fEZ & &2 ol (lawful expropriation) ;@

Beim FoE- &2 i fE2 5 252 #oje Cunlawful expropriation) e
7&@:1& iR Mand|Er > w2 JE R Pk KB E 0 HAUT s 2 2 HETHRE R

B e AL E RS TENRES @REER TG Rl a7

o LM RIS LA E L A A AENE T Rk

R LR AR AR A EAR o P

1

oSN

IR

7

Brfthoin R B B B B B B en e d B F > b = G2 SR AT

PCIJ t Factory at Chorzow % ® ek inin i @t 25 [ i 2 1 Ry A

*® See also Reisman & Sloane, supra note 12, at 134.
* See Bienvenu & Valasek, supra note 12, pp. 255-257.
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PHAZFEIESZAANES T F RRZAAE LY | o i R RACITFEAR A
FTAREA A F R TRE Y EEATR %—i T AR T R R B B
G A

# 4 4% 2 (ECHR) 7 Papamichalopoulos v. Greece - % ¢ > RJ3a s @ &

AR FEV Sz > LR R ERZ oW LY A FEI T HRE

e

R FAH R F T A REAGTE EA{B2AEIRELF SEIE

AT L AR R g mamd oo

% Siemensv. Argentina % > ® e R f2n i TR T F2d A B E &

7

(failure to pay compensation without “justified reasons”) — 7 » ¥ iy B4 & 2L

o

* Mol o 3 * Factory at Chorzow % #4738 ™ #a g flz 2% o | 23> FF 5 f#
BoRTEL ARG R AR o KRR ALHAN L T A e 2

2t

ﬂjﬁimﬁw’%Am?ﬁém HI T E 2 o e Rt i £ -
FoomTo R ffe i &1 (en s flg ~AZRAEL 2 ERA) - LEF
-3 TEIRTMTEE o A F £ Fp I
Rpcfeiit 3 fm QRN G MY A B AT Aiied § A Ak

B2z o

AT RIRRA  RT A SR AR FEGE LG SR Mk E R e
ToARHEHEERE AR I WL LA AEL o #H T2 BHARAERIT

TIRESE ARG L RELET HFEOTUR FREAL LB L A

% |d., at 256.

> papamichalopoulos v. Greece, 9 ECHR 118, Judgment of 31 October 1995, at para. 36.
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AN ER f I & IR BT LG ER LD H M 2z o 4k
o B A FEHN T AREARET TGS RRER AR L AR
e = 0 RIF e e $ { (bona fide) » S 321 £33 7 B B e

2 EARE PERLA B A R f iz (e i RN i R

Rz 8 HEBITTRY2 Fre

\

4 % (Compensation) fe4g % p& 7 (Damages) B> R%EHF R ¢ £ L

BFARBY NEBITH N o Ra T A REEM B ESF o M A P

P & m@m%ja“ﬁ%lkoa+39%*?ﬁﬁw!?&@%@ﬁ%
PP A BRI A ST D R o e AR R T F E N RIrR A

FETRESFFTAIFLTRFERT AN £~ g 3% # £ 5=(ad hoc tribunal )
st 5 4 e ISCID @ 38 2187 gedf {edp T Rei = ML R T i@ " "R > 22

BABE T - RenfR o

MG T AT R EZ TR - F ARER TR RET a4 Y

AR NPRAFEFT PRI F R TIRE EF IR BRI F

P
N
|
\\?{r
ole
=
:_T‘é;

$o KRS £ 5 KRR B

2 3w R PR > ¥ £ |LC Draft Articles % 25 i£2 % o

2

S A R T pEA AR T A R H L 0 8 K E

=g SERE Y K.]‘(/Q.‘*fﬂ]‘ Fnig T ’ﬂ%‘ﬁ*ipqlﬁlﬁaﬁéééﬁ R AR A S
;’QAQﬁ?(HE RFAAPE BRI ZEAFIR S B R & Ry FIR R

BEFHRARL ﬁnxiﬁg FRFr2sTs 2 a3 « AR 524052 B 7
PR ZHRTEEE P2 2 B3R CHFAAFNE > £ 2REF 5215236

322336 ~ 344~ 400 ~ 409 ~ 425 ~ 44012 2 51655 12 &, 7 0 W RGRE A F M dEA A
2 B Epd 2B FrCg M2 BB AR T doiT IR E B 1200F ~ $1260F ~ 2 B e
EGE o HEEF B (2011) (F R AR E) T L1140 24 ATE 4R
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WM TR P 0 o7 %] (cause of action) — 4k + 5 4 5 ficiz (Expropriation)
R (155) &#+ 5 (Violation of international treaties obligations) ~ %2 ¥ &
i%i& £ (Breachesof Contract) ¥ =46 o = a7 7|6 * £ & 5 H foAL ELenp a0y
FAR AP RFE e kA - £ R A SRR ARRAT o RPGEh A0 BE fil
TR EY  RRLH LT A ha & - 1 T 4 (compensation) Lz 5 >

FEEEY (e HEFENE R ) AP BEANEK AT K £ (damages)

Ra o PrRAMARA > T2EEZ G AP R F]AE 2 compensation & damages
-3 ’i‘%’%ﬁﬁli\i&*ﬁi%}’jé@? TR AR R oAt R
~ §¥ & 4T compensation ;- 3 € % & : [ [p]layment of damages, or any other act that
a court orders to be done by a person who has caused injury to another. In theory,
compensation makes the injured person whole. ;*°44" damages ;&% % B £_: T [m]oney
claimed by, or ordered to be paid to, a person as compensation for loss or injury. | °" &
PR ARE2ELR ¢ (ILC) A% (M7 =iE4c) (Responsibility of States
for Internationally Wrongful Acts) ¥ > % 34 i£ 2 36 i5 ¥ > W% 2 T B 7252 (7 5

i# Bk 2 4ge 0 E @ * compensation > @ #- damages - # e

fe ¥ ¥ S RRRTEEFALfE 0 5 RERT L 2 fefenk

¢ ’)g I\A‘Q ?péa\ /zﬁi‘i(b%/»/z{ﬂ('i{m‘]iq (IWFJ bt’*ﬂ}lb ‘+) ; 5/24;23{’('1/{3&%

> See, e.g, P Gann, Compensation Standard for Expropriation, 23 Columbia Journal of
Transnational Law 615 (1985); M Mendelson, Compensation for Expropriation: The Case Law
79 AJIL 121 (1985); O Schachter, Compensation Cases—Leading and Misleading, 79 AJIL 420
(1985).

% See, e.g, Marjorie M. Whiteman, DAMAGES IN INTERNATIONAL LAW (1995).
% B Garner (ed), Black’s Law Dictionary 301.
*" 1d. at 416.
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AR L2 RRHRE S PR FEAAT LI AT MR & S A

R S B3 - e

Compensation

DA% 7 2UE AR SRk

Compensation Damages

(ECkeE 1= HEREE

BIRIEEL T
2y .%K/Z_E /ti'I
3%%52% S ia

Bl 5: A HERHL 2 mp (45 R)

“f TR WRERNFAS s T RS WA TR L]+ o 4o ICSID

# # 5et AGIP v. Congo - %45 1

# 4 et

B 5 gt 1’§’

IS 1’} 4k o

LR A% #2205 3 AGIP Bz P RG Mip4
R e BTG B A RREAR G ERIEF TR D

(The Tribunal notes that it is seized not only of a claim for

compensation for the consequences to AGIP of the nationalization of the

Company but also of a claim for damages for the losses resulting from all the

% See, e.g., C F Amerasinghe, Issues of Compensation for the Taking of Alien Property in
the Light of Recent Cases and Practice, 41 ICLQ 22, 37-8 (1992).
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violations of the contractual obligations of which the Government is

impugned.)*®

F 3 > ICSID ® $* 5= Southern Pacific Properties v. Egypt — % ¢ > = 533}

AR S ELR R

r

A

B Atk kA SRE G £ e AT 0 A i

4
\\L

Y

bk TR ATRAF T RET o A K A iﬁﬂ#ﬁ;ﬁz»]'«:ﬁﬁé*ﬁ AR 2
Tt o @bk adp 2 et o | (Thus, the claimants are seeking
‘compensation’ for a lawful expropriation, and not ‘reparation’ for an injury
caused by an illegal act such as a breach of contract.... [T]he claimants are
entitled to receive fair compensation for what was expropriated rather than

damages for breach of contract.)®

.17 > ICSID # # =% ADC v. Hungary - % # » 2 W83 7 48 45 3 i iy

prheni B (- Han a0 5 E BIT eif (R » @i v o £ % el

Fed BIT M g2 ek 2? Ra Hoihd > 7% 7 g
AT R AR £ enE g b o F Aot B3 £ 3 dolTeadd 1F 27 20 ot
s R 5 - 3% o (The BIT only stipulates the standard of compensation
that is payable in the case of a lawful expropriation, and these cannot be used

to determine the issue of damages payable in the case of an unlawful

 AGIP M.Congo AGIP S.p.A. v. People's Republic of the Congo, ICSID Case No.
ARB/77/1, Award, Nov. 30, 1979, para 95.

% Southern Pacific Properties (Middle East) Limited v. Arab Republic of Egypt, ICSID Case
No. ARB/84/3, Award, May 20, 1992, para. 183.
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expropriation since this would be to conflate compensation of a lawful

expropriation with damages for an unlawful expropriation.)®*

%7 itk i ¢holran—US # # & Amoco International Finance v. Iran %62z
ICSID # #* fet LG&E v. Argentina %%¢ > At F A - 2275 @

IR GANZLFF L2 L8] o 0T A2 RUIFErFHACHR BB o

Brix e A A .
B AHC TR ET o F - HEUFIAART A RFa o RRST

i
A Es fofcd A A RIE fF A R o RSE T A3 R RO 2 £ I F

N#

AERFRABE B EHPAMARES U M Y TR ERMA
Bz 2R H R LBRERT A ERTAFAMARE RIS R 2

EqE A 4:,,&»# o fafE o 1 & T fr(balance of interest) 1 £ o

v ok F ol B e A A e B g G SAAE o GRS o i L
- fa 6% R ) * (an application of the principle of equity) » g1 5 7 = ¥ @ 4kt
FEDEGEL O T L0 - A Rl d L BRI BB 02

Foo L g RE T LG TE 4 %){} °

®1 ADC Affiliate Limited and ADC & ADMC Management Limited v. The Republic of
Hungary, ICSID Case No. ARB/03/16, Award, Oct. 2, 2006.

%2 Amoco International Finance Corp v. The Islamic Republic of Iran, 15 Iran—US CTR
189 (1987).

8 LG&E Energy Corp et al v. Argentina, ICSID Case No. ARB/02/1, Award, July 25, 2007.
® See, e.g., M Shaw, INTERNATIONAL LAw, 738 (2003).

® See, e.g., B Cheng, GENERAL PRINCIPLES OF LAW AS APPLIED BY INTERNATIONAL
COURTS AND TRIBUNALS 46 (1953).
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% See, e.g., Anthony C. Dake, Some Problems of Expropriation in International Law 120
(1955).

%7 See e.g., OECD, supra note 36, at 2.

% See, e.g., D Dicke, Unjust Enrichment and Compensation, in D Dicke (ed), Foreign
Investment in the Present and a New International Economic Order 268 (1987).

% C F Amerasinghe, STATE RESPONSIBILITY FOR INJURIES TO ALIENS 148-49 (1967).
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ni ] « ﬂ/z‘ T&lf T _'_‘fé ’ S/E-f’?ﬂ;i’i:t o 10
Y& Lt EmiRnvid#dz adE2 MG

Avme i A FRAETREDLB 0 Tdg NEO RS A F AT £
FEEE FEHAZGEBAFIRFE L ASP LB HHE 5k BIT &
Te i@ ordp iy cdd AR o R A T & E ol e ) 2R Ol B 2 B TaE

2N TER S SRR

-9 EFRENEAMITE R

R I Ak
g A/ NI W@ﬁﬁﬁﬁ*%ﬂﬁVﬁ%kw’pkﬁﬁﬁﬁﬁ%J’
RIFRkpcctiz 2 2ant P RAIE > 2 4 MagF LK -

)]:'L BB %\ 3}"7#'5!: <L —-F‘TF:\},‘; ’ “ﬁ /2‘ T"' .1 % ;'}"/ZJ: T & ﬁﬂ?’]i&?é%%{#ﬁlk ’

PREZEI I FEIFPH R FE 0 FATFIHFGE - ERLEE T

® Marboe, supra note 11, at 8-17.

TR £k ol 2 e A X Rt hiehe $ £8 % 5 Walde & Sabahi, supra note
12, at 5-10; Brower & Ottolenghi, supra note 12; Martin Valasek, 4 “Simple Scheme”: Exploring
the Meaning of Chorzéw Factory for the Valuation of Opportunistic Expropriation in the BIT
Generation, 4(6) TRANSNAT’L DISPUTE MGMT. (2007); Audley Sheppard, The Distinction
Between Lawful and Unlawful Expropriation, in INVESTMENT ARBITRATION AND THE ENERGY
CHARTER TREATY 169 (Clarisse Riberio ed., 2006); Marboe, supra note 11, at 726-34; Reisman
& Sloane, supra note 12, at 133-140; D.W. Bowett, State Contracts with Aliens: Comtemporary
Developments on Compensation for Termination or Breach, 59 B.Y.l.L 49 (1988). Meg Kinnear,
Damages in Investment Treaty Arbitration, in ARBITRATION UNDER INVESTMENT AGREEMENTS
551, 557-560 (Katia Yannaca-Small ed., 2007).
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%

T s SR ACIC PRI T A ST @R RS 0 £ 0 A B MO 8 E ffe et 1 4

2 ¥ KR 2 Fe(Permanent Court of International Justice > ™ & PCI) &% & % &l

Factory at Chorzow © » ' o Jp @ f e S 4 F £ 2 &2

rﬁ%%%@%é’fﬁﬁﬁgﬁﬁiaﬁw%%@ﬁ—ﬁﬁiﬁmj

BB H L 8 A A

Ba o4 AP F LR o b]4e Salacuse 3% ADC v. Hungary - & p&™» w3

206 a BIT R P 2 - fidd HE > Pldpcicz £ 282 m A B * 2 Ad i

FORALS o EFH PR E R - Holedn s

A AT D B E A T A

BB AR /T*u BIT ehjzf#m 2
i pAt O ORI LR B RS AR

TGS S A2V R e o g YRR BERARE SR o F 0 R BIT R

A 2k Ap S
I]/P\':’z’ﬁ;ﬂgq‘_ o

2 Kinnear, id., at 558.

™ Case Concerning the Factory at Chorzéw (Germany v Poland), PC1J Judgment on the
Merits, Ser A, No 17, Sept. 13, 1928, at 47. (“Such a consequence would not only be unjust, but
also and above all incompatible with the aim of Article 6—that is to say, the prohibition, in
principle, of the liquidation of the property—since it would be tantamount to rendering lawful

liquidation and unlawful dispassion indistinguishable in so far as their financial results are

concerned.”)

™ Jeswald W. Salacuse, THE LAW OF INVESTMENT TREATIES 328.
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S RIUTE R AT B R R RRE N - EP AR A 3 R

RO SETR R G E RS £ - RO TR e Y P AR R LR
FREARTABEHTG A

R AN

PR E LI gk 0 A LG BIT NP - AT R X3 R &£

ZEAZHITAG FADCE BT AT A2 R AR T RRR &
: FEWF LB r Yo

FAFTERF AR EOZE - B 7 T £3
A EER ARG AT DT B FS e ER o B2
TR 2% 22 BAOTRAPEF EIFARPFE > T2 2T EFRLT i o4
BAR AT AT R A A A e R R AR T Y B 47
e B e TR P OIARD N ERH A 2 B HAEZHIE L HEPRE

Z PR R MR RS B TR 24 e

¥ -8 ERHKREEZHIMBTE DL

¥ REZEEZ TR MEBZ 8 W ;%Fpuﬁ IR PEN R ES R
Bl okt RAN R EFTRRATERFL 2 A T A RE %A
NS

75 g_%ﬁaﬁquﬂf;;g%;:@w%? 7@/;_ 18109 AR o

® Kinnear, supra note 71, at 559-60.
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- ~ % 4] F @ (Lucrum Cessans)

PG H R P E PRIN U FT A
(damnum emergens) ; 7= TAAATPA A P B D A R P2 T o @2
S A TRAE T W AETA I E T TR P A TR A W E R
ted RH A2 T o 77

PCIJ % Factory at Chorzow @ o4k ¢t gk e Hin 2%k sy A A Frcfrr 7 &
By e 2 s L BT Fiaorgd L5 EFE AR FAZ T
R 2 ¥ A 2P DEIRT o A & B U] AR T A

111} ig (value of the undertaking at the moment of dispassion) » ¥ 4v 3+ & 1 3k FF i3+

L "

Iran—US Claims Tribunal = - # % = T X & & % | (future prospect)£? EA

# 4 (lost profits) s £ £ - % K Foxe A g § @ (going concern value) 2. - 3% ;
@ {6 F 4 e 4] £ (lucrum cessans) i 7 B EE R E - 0 W FE Y

BOERAAL S TR AT o PA s Bk Al }I}”Lr;;#ﬁ"i’ hje Bl A @
P AEALIERw > XA RAF EFEE MIrE 5 BR A RAEP S

4 (profitability) » 7 T3F F g g B & > Bz %4; g %

" | Brownlie, PRINCIPLES OF PUBLIC INTERNATIONAL LAw 539 (2008).
"8 Case Concerning the Factory at Chorzéw, supra note 73.
® Amoco International Finance Corporation v. Iran, supra note 62, para 203.

8 1d., para 264. (“Going concern value encompasses not only the physical and financial
assets of the undertaking, but also the intangible valuables which contribute to its earning power,
such as contractual rights (supply and delivery contracts, patent licences and so on), as well as
goodwill and commercial prospects. Although those assets are closely linked to the profitability
of the concern, they cannot and must not be confused with the financial capitalization of the
revenues which might be generated by such a concern after the transfer of property resulting from
the expropriation (lucrum cessans).”)
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P F s RENERER L FHAE PR ZEEFEA DN BT AR
% A2 FICIE o B RATG A Bt en
R PIFF P EESHEMAZ - E F e M - EEB R R

SV 0 R A I E AR S - 3 o

R o RREHEF P R End arY o 0 3 IR E Bk 8 2R s Bk
SES A EE IR R IR Y-Sl S A S 3 (S PR
et LT AL A R R EAN S 3 5= o 4o LIAMCO V. Libya - % ¢ 0 8 # 7
A ERART A Y BT 13,882,677 % &t 4 3 80 g Fed i iRt - T
B4 FE6F 6 FHEATTAERGE £ P ¢ & Aminoil v. Kuwait %2
Southern Pacific Properties % - %% b F3t &2 e %) » e 4358 4 § o

2 {1 b o

BT e RS B H - gL B PAELEFLFTARE S
Bom mBIEGEER AR HRAAL T P e r S A# - #HT 2  HAKERSE
MBI TERELERE O AR BT 0 e SR A KBS

7/

A EHE S > ¥ A& IE 0 Bl 5 £4E3 ¥ (double counting) sk & -

8 W Lieblich, Determinations by International Tribunals of the Economic Value of
Expropriated Enterprise, 7 JOURNAL OF INTERNATIONAL ARBITRATION 37, 47-8 (1990).

8 LIAMCO v. Libya, Award of 12 April 1977, (1982) 62 ILR 141, para 154.
8 1d., para 160.

 The Government of the State of Kuwait v. The American Independent Oil Company,
Award, May 24, 1982, para 185.

g W Hni s A FEHY 34 g £ €454 (loss of commercial opportunity)
A M pE ¥ - See Southern Pacific Propertles v. Egypt, supra note 60, paras. 212-218.

% Tom COPELAND, TIM KOLLER & JACK MURRIN, VALUATION: MEASURING AND
MANAGING THE VALUE OF COMPANIES 70-71 (1994).
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KR A R 0 REE AT R P h ERIT A F IR AR
ﬁfggﬁﬁgﬁﬁ@wﬁ,ﬁgﬁggﬂgéﬁﬁ%ﬁiiﬁiﬁiﬁﬁﬁg
ST A QI E s APRA T F RGN PR A JIERB TR TR

~ AR =% (Punitive Damages )

HIEHE B &k*~¢&kmiW3*“?@ﬁ$%%ﬁ%%§’%

D P i I ARG RAFADEEY > QN DER T 2 AR AT
2 LT F el 8 LARFHBRE R AP - 2 A LA
2 (for immaterial damage suffered by one State) « *% *t 3L 7 4 ¥ B Fohs 3% > K%
R AT TR O e S T i

Z AT EAMEE (Reparation)

PTG 0 AR R R RO DR (TR - 3R g R R K5
(primary obligation) ; 2t i & B 2 T /1% 2 {7 % (internationally wrongful acts) -
@ * 4R R iE i (rules of State responsibility) 7 % # &=t & & 7% (secondary
obligation) - *°& i & Kk & KRIAFLE A B GRBHA T L BF L

% (7 5 UTREE T 8 @ % B (full reparation) < 7

8 Marboe, supra note 11, pp.69-74.

8 See, e.g., Sedco Inc v. NIOC, Second Interlocutory Award, Separate Opinion Brower, 10
Iran—US CTR 189, 205 (1986).

8 See J Crawford, THE INTERNATIONAL LAW COMMISSION’S ARTICLES ON STATE

RESPONSIBILITY, pp.219 (2002).
% Marboe, supra note 11, para 3.97.

% See, e.g., Amoco International Finance Corporation v. Iran, supra note 62, para 193.

31



FHAHE > AN AR S - G FHoHh o A REET R ERE DR

P& fE>Y PCI) = Factory at Chorz6w - % ¥

TR RV AR RN AR ELTLZRE TR RAK 2
TR AFE WD w R SCIER L R P RPF)EFAPE TR
R Rk EORY & R By R RR SRR
RU[AMATF T LI RN &0 ST & F RR2 LR

2 Ptk b %’%@@ﬁﬁﬁmojw
AN bR 4HE 2 P en & o Iran—US Tribunal #7# T 6 & B E 8 g R

= S

1. w4k ¥ (Restitution in Kind) & if # 30203 podeeng 2 5 A & 2 fojeen

i 5 3 £84 T 0 A 2w 4R AR (restitution in integrum) 2 $7id o

2. P a3 fokakiEd > bV IR ORFARFL PR KT kX

T Lo g AR e PR WA ERT F Y E - LRk
TR R BRI RT AT AR RAK - LT AR & s 2
IR 0 R LR AT R T AT LR B R TR A G e 2 e

B

% Case Concerning the Factory at Chorzéw, supra note 73, at 47. (“[R]eparation must, as
far as possible, wipe out all the consequences of the illegal act and re-establish the situation which
would, in all probability, have existed if that act had not been committed. Restitution in kind, or,
if this is not possible, payment of a sum corresponding to the value which a restitution in kind
would bear; the award, if need be, of damages for loss sustained which would not be covered by
restitution in kind or payment in place of it — such are the principles which should serve to

determine the amount of compensation due for an act contrary to international law.”)

% Phillips Petroleum Company v. Iran, 21 Iran—US CTR 79 (1989), para. 110.
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R &A% 7 4afn & (4o (ILC Articles) % 36 i) ;2 Bl m A § ¥ 2 %

[P

#

-

/

WIS AR jeand 2 H A kAT fofepE o TR
A & 0 BT ARG T e & o gl RAR T R 0w 4 0 i & ICSID

FiEd o A R AR

LB S RRG ket n RESET L AN ERRREEFL 8
% ol AR B — 4 BIT P ehficfoad B 40 5 @ 2438 it BLRR BV 1 B2

7= 2 ChorzOw Factory %k crdp £ b2 B4R E S 1 fed o A% S B3 ERE ©

P kv MR IITE R B gk ¥R EEE > A 2t BIT fofois

A A ICSID £ F 0 A A2 g 3k o

FI& AZHIFEETVRRARZRAFFLpFSR6

& ¢ W2 ¢ 2 Chorzow Factory % & i 2 cdf 3 P 4238 » % % 1928 &

—

CiFR B E A ERKEZ L R € rA= X 0 ILC Draft Articles 4% 72 £ it o e gt
B ARSI T W R ARG L o r TS E T M a2 W - 2 G &
PFHELHE ICSID MR pefzidchd 20 5 ¥ - 35 % 58l 2 fofeehd 20 4
AT A A icis cnip B 5 X A3 0 e 2 T A RN A B ML
Benw & @it BIT fofeif sk ? cd BB T F R T A chif 4 o Fp o
BTN W R R & R R A Ap iEER 22 B ENHK

foil 3 > Pl YR BRI 7 HoRend o]0 BN E  RIRL A -

% Brower & Ottolenghi, supra note 173, at 8-9. (“...before the Simens and ADC awards, no
BIT or multilateral investment treaty had actually applied the Chorzéw standard in calculating
damages due.”)

33



% -3 ADCv. Hungary (2006)

P& 2o ICSID # Fied ATE AR & 2 B 2L e T W e dREL o LR P
@7 R R 2001 EHFF LR Y FA DT G FSF RS § AR
e MEWH Y REL - R 2P rREI Y FA P EwA o %k

VR RFILLBINL L A4S EE T Flt e F 9 Hungary-Cyprus BIT -

>

GO RA > 0 end Bt R Lk £ BIT & 4 I W%

4?

S

ot

=%

444 Hungary-Cyprus BIT 4+ % #ic® & BIT - %% > igf%%@ EY A L R S Y d e
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@R o d T L RPER -

R ELE S e R R AR T B B WRERN > RFFA
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@zzv—.

&
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%
-
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.
=
\

5 2 RgFw2 R g i 2 R R (lex specialis derogat legi

generali) » &~ % & i * Hungary-Cyprus BIT 2. Sz > & # % CR A R aH S

P AR GE A BIT ¥ 4 Bl i dehil F 2 & R 00 £ 2 fofe o 3%

BA

Fe 5 LA g e fpe i Do A ff ) (just compensation) fp 4 i

a

L E
¥ 20 E R EEFRER THA K TR T S H ) om % 22 3R
THPDIA I £2. %01 3R iE% 4 58 4% " compensation must be paid without
undue delay upon completion of the legal expropriation procedure /%> 9 iz & i B¥ >
kAR R
VA T EGE P hfEhd B > AR AL BIT chw s P2 R H P s
BRI LT Pl ERERT Ol TR ENE - ol R

B2 g Ptz a G NRFERYE PP LRERAFE T FORTLR 5

T B RN P g ik o
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A B ISAED BA LR AR HAERNEFE AL BIT 3 ES 2

\,M*

BB F AR % > ok 4 % (“full security and protection which in any case shall

’%‘7‘?\:

(\x,

not be less than that accorded to investments of any third State” ) - ¢ 2
bR B g H - A ARE S Rl Ay BIT hfiiR™ o 30 F A ik
WhE DA ENIRE B 8T G BT R LR R B ¥ ,;%a z oK —a;j,;-b

PREACR AR Y FREERE S EEEL AR OER -

ADC v. Hungary % ® $% fedo (83X 7 ¢ 34 ehd 5k o TARE B L RRLE
i E BIT 23 % 4] % ha 56 5 ;&;imT%fwgﬁﬁﬁ@dmﬁj%?
FERR MR L BIT g fofest s 24 BRI - Rl & i
el T 22 250k i enps 1§ (conflate compensation for a lawful expropriation with
damages for an unlawful expropriation) - #x & % ® % ge i3 * Y g B2 o R
(default standard) » = 9 PCIJ % Chorzow Factory % *t## p? 3% % ¥ 54 «pa %

23095

FETE* 2 iR > PR e HEEREADE T — F LT WL

Pl Esa A —&Ekhid 4 d 0 d 5 Chorzow Factory % R R " %40 §
v 4R bk s % endicEg | (payment of a sum corresponding to the value which a
restitution in kind would bear) » &=+ 7 #F AR Hicie B @ T o) 0 R AR
(date of valuation) ™ iz p 2 BT B LR RARK? » FEFT A E 30400
i E @ A G A At TR A B AR e Sk ) (in the same
position as if the expropriation had not been committed) » = Z # p i 5 © # 2| %7 iF

& pEe Py @ S 51k g A 804 R (ECHR) i = 2. Papamichalopoulos and Others

% ADC v. Hungary, supra note 61, para 493.

% |d, para. 496-497.
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v.Greece %% 5 A 45 H F A 2Lk 27 £ ol > 2R Aojcii * Chorzéw Factory %

RAL 3 AL F AR APFI AT p L AR P 2 0EE o

“~

Bofé > AP TR &35 8 (quantum) sipg B > WU ¥ A Ak B RO
FADLL MILERBITRE B E AL TR B W R AR ERPEG ST

SO HEE CPH L FRTORANEG L5 6F AT HEE) -

% = 5 Siemens v. Argentina (2007)

’F_k

:T‘& ADC % iT= {5 % B * »Chorzdw Factory % &%= g * 3t § - |CSID i

3 % Siemens v. Argentina ® o pt 7t L R fRIEF) SRS 8 @ 3 F e0(2000 & B i £iz)

(2000 Emergency Law) #7513 é— (7|3 F L/ K+ - o

Sl
N
W

< ¥ P 5 11998 £ P RAEFC S & S ffe 182 5 2 2 SITS g 3o
P g WA gl s P A2 ERFT RS EIRIDE N TR R
SITS ¥ HWKLEM » AGEFRBIH #3278 i id ;=
BASA MBOR L4 > iR SITS #r3 ATR A L A% 4 & ~ o B®{og it ¥ > fri
GoPERADT A E A P BPIRER Y RS Y A S ERAEF BIT

PR A R A 3 R H P TARIPAVEFC R R 2 B M r A E R A

PTG AR Bofe LE £ 2RI B R R T P 2P
HF AR AEFC T > P e £ kL BIT % 408 % 2 B —fojc s &30 2
HP ek A A R R Pt i iR S e R £k L BIT 4

MAT AL FE s SR RFEY R

%" papamichalopoulos and Others v. Greece, 21 EHRR 439, 31 October 1995, para. 39.
% Sjemens v. Argentina, supra note 8, para. 84.
% |d., para. 273.

36



A F RO e BN SE R R R g 0 B RS BIT s i
Hefcfoi IR ER G R g A AR Y RN ARBGEF TR T 2
PR AR 5 4 4 RE 2 7 T ILC Draft Articles % 36 if 2 3% i < #7 ik J5 <51 Chorzow

Factory % &1 o 101

R - Hwmit k3 BIT A FiRFe ¥ RZZREHFREDLL - 3w
—'g A4 TAp§ AR T & (equivalent to the value of the expropriated
investment) % r24¢ {8 5 R BHE T Mt 7 g8 2482 (all financially
assessable damage) & " & “f T3 3% T A TR E (wipe out all the consequences
of the illegal act) - 4& & %' 1 RI%i2 > & P+ & & 7R JE 7 enpd 1 - & 2jieje p (2001
£52 18 p)nf ¥R E A EEPI AN RIETLPE G L R RF G

B> ¥ 4c b iZ e 4ESE 2 (consequential damages) ¢ 1%

S
N
=1

AT REOPE L o BRI ARHT P NP ik FPF A%
FHPF2 ke ¥ e (book value)4e F 474 1 (lucrum cessans)z™ & H 47 i 17 2 4f
TR IR R ERR S B A I E NS AR R IAY §T ¥ R T
A 5w er A ] F eps i R A 1%t x i 4 97 4 2. & & (post-expropriation cost) ;
FREN S L PR S i e & RIS Rt AT ek - P e R N B e A

105 ﬁx

—

J ~
v X

SO GERPPRIEFRERLHIFIFIOPN2R1IFB8FEE R

-

g o100

_H7.

3

i

f

%0 1d., para. 309.
191 1., paras. 350-351.
92-1d., para. 352.
1 1d., para. 355.
1% 1d., paras. 375-381.
1% 1d., paras. 386-389.
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% =38 Vivendiv. Argentina (2007)

3% % A= T3t e 220 Tucuman 74 »t 1995 # 43 B A 4§ L auip ? o Mg p

Kok enig F g (concession) A % CAA 2 & o 5 FI o A F LB P e B
IESSEES REE R £ SR RE R RIREL e R g

—N

5374 FeRpte CAA 2 P 4 7 st i £ > Fla el ik is > 8 4 4

\y

Bk o e i??ﬁ%é%ﬂ@%ﬁiwﬁﬁﬁogéﬁ%giﬁ@
ICSID # 4 @ #% o {2 3% # $% et 2000 & (T2 e U859 > ng k&£ (7 5 .4 0¢
Ji o PR ARAETE AR LA & 0 3 W 3 France-Argentine BIT 2 EE oo fRIZH|¥TISX

& 2002 # A dicsd o v Hf 2007 # ch§ = 5 @ 48 2o O

% Vivendi v. Argentina % 2007 & ¢ L2 %57 > B zn g o ¢ A R T
% F3% 4 FeRpeE SR F BIT 2% § Fas Bt g v e enff > # ¥
108 .4 -

Fedh S LB RRR S Y A B ER T T s o %A e ¢ e

ST R AR A el e

r%éﬁﬁ%%iﬁ%aﬂ%@%%ﬂﬁiBW%’*ﬁéﬁﬁﬁ@%
HrEEAT & ol ehad B 0 1 AR I3 R G % i (actual value) & Ak @
Fedhp lepFAz2 UL S R A ik X AL BIET A E i A R

Bz z - grulpage 10

1% 1d., para. 403.
197 vivendi v. Argentine, supra note 8, para. 2.3.
198 |d., para. 7.5.34.

191d., para. 8.2.3. (“the Treaty thus mandates that compensation for lawful expropriation be
based on the actual value of the investment, and that interest shall be paid from the date of
dispossession. However, it does not purport to establish a lex specialis governing the standards of

compensation for wrongful expropriation.”)
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RV REZREHEE AR 0 %F P H g 3l PCI & Chorzow
Factory % 2% A7 T ehpp % > T Rh#EZEE R A BhR%E R $ % 2 J%
ERedlh o g L RF R X BIT % 58 % 2 F &2t/ {8 2572 1%

7
z%ollo

® X Few J% ILC Draft Articles % 36 if 2 R 28 (T2 * > 35 il G 59
FARTDTRT > 2HPRAKF 0 2 H P AT ’%ﬁm% ;}“-’5&  EREHE R

FHET2 T REE £ B UER T 2 = FERE T (compensate the affected party fully) -

Boil o AR AV EATRALY S ARI AR FAHEY 2T F G EERE
SER R SRS A s L BT LR R R
gmgﬁm%?ﬁgmmm&&%&%ﬁW@*%W’m*ﬁ”ﬁﬁﬁﬁﬁrﬁ
7 % & (investment value) sk #5n REIL R FOREF G TR R Sm i &
B e G TR (DM p PR RARTRES S LT H S £ ()

YA hpfep BN RTMEHS F AT HES -

0., para. 8.2.5. (such a standard permits...a higher rate of recovery than that prescribed

in Article 5(2) for lawful expropriations.)

1 1d., para. 8.2.7.

12 4., para. 8.2.9. (“Claimants’ principal claim for compensation is based on the “fair
market value” of the concession established by a lost profit analysis. Respondent did not seriously
contest that fair market value could be an appropriate basis upon which to award damages for

breach of the Treaty, but challenged Claimants’ methodology and calculations.”)

3 1d., para. 8.3.3. (“the net present value provided by a DCF analysis is not always
appropriate and becomes less so as the assumptions and projections become increasingly
speculative

1 1d., para. 8.3.13.
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Az & B Re TR EFEOE - MR HOPLE 2 BT KT R
B s A M- P o AR RBFEEH B FIRE S FFERP TR

AR AP e

$- 8 o iRz L35

%0 RE A THpE s A E ok, Ik BRE S L i if
B®Y 3 =g (full)~ 2§ (just)s £ & (actual) i § (appropriate) # i % -
HIFREHEP A E -F T AP R iEit o iz > X URF P R

A SRy AT AR FIR ALY R T W L b 2 o oo chr A R
£ o

‘?""‘
w

=
I3

PR ARTERBLOTL O FERD - G F- Rio T
ool RS F ¥4 L - R RIT o Blde? B B ERM AT R ek
2 (1988 £ ) BRE AN By WA E S enp Y A RE 5 2
SR el d BTE SR PRk TR Ao F o A5 iFERE R
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Voo I A2 i A R 0

INFHEEORT R ADERT DR TR 2 A R g
oo Fpt o ae( A 2 p 3 F B 5 2 )(NAFTA) % 1110 i 2 (it & & & % 59 )(Energy

Charter Treaty) @ ¢ 4xB~F f 258 enfd T & 58 2 T3 30 & ot R o
$-3 op/agsatf (Just/Full Compensation)

> Af ff (Just Compensation) — 3 F A EREZ ¥ I B ko3 kY

P A%2FG A% g St 0 7 Wakdk: A o F R L

%«

TR 2T A & SR A g R o M W 2

Bl Fonath ) i TaT334E 7% T- 5 AFRI2FLA*RE

L -7 AR *? e14 %8y (What a willing buyer would pay in cash to a
willing seller) » iz I chf A A A1 g 4 g AME TR F T 0 R A A
1 -

ERERT Y O R FHRETIEE 2N R T S o H g 2
REA LT LA BT g WA LT F L 2 T R
W o dopcfcat W it £ 4% &) CME v. Czech Republic ¥ » # % pe T 4245 # 438 {7

SRR RN AL SR LSS 2 PRI S & S8

> Sornarajah, M. (1986). “State responsibility and bilateral investment treaties”, Journal of
World Trade Law , vol. 20, p. 79-98.

16 U.S. Const. amend. V.: ... nor shall private property be taken for public use, without

just compensation.”

WSR3 Aot L AR R R n AL 2 ES RN Lo o
B 22-23 -

8 United States v. Miller, 317 U.S. 369, 374 (1943).
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TEAWE o TELSTS g o
-3 @{FEHT (Appropriate Compensation)

FRIISEERTRRZIP 2 R TEFAY ) BV R AF AV R A%
AR O ol et AR o 00 i E A BRI SE > PR endEE A F o
g o

Bt o i E AT R AR S BRI A R ORI > B RIRBR T 4 R

Bt AR 4o e £ Bl g % 1803(XIDBLA T B (X R TR A A L)
‘Pic%‘"]"’ =
TR o S B ARG BERABARS AR A AL IF
RELR2Z 2T E X 2AFRYIEEEL SR o BF AR

E’»ﬁbéﬁ;}dﬁl%@u FRdAEz ARl RRF2RE FEE 3 RN
g2 A o A RS AR RIEGRFHEP PR o R
R3S He F 222 kR @ 8N FER Lyt gl o 122

19 CME v. Czech Republic, supra note 8, para. 493. (“In the view of the Tribunal, “fair

market value” equates with “just compensation” that represents the “genuine value” of the
property affacted.”)

120 see e.g., MALCOLM N. SHAW, INTERNATIONAL LAw 834 (2008).

PR bR FRGE R pe L 3008 & B 23 254 L2 e d 2 B
B ApgAE > FLiE 0% FTREE 2 - o AU GERAp g A > A bR 2
oo 4 PR R 409 - 425 - Moamﬁ%iﬁﬁﬂ*&m Sl EE RN R

%2004 &2 5% 5795, Pag :‘ TR RIS+ N H @ 2}; P oenz e & iR Hc
N2 P A 0 SR A2 14 mé’ﬁ;»+f<w Ll RIS £

T2 A 2 A AL AR o AR AT FRE DT o R REAR
il s 2 AT ERRE ) 1 2 3 fjeit 2 R iRt~ Rigimh ~ WS-

122 UN Resolution No. 1803 (X V1), Permanent Sovereignty Over Natural Resources,
Article 4.
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~EE RS ¥ 3281 (XXIX) BikR il (& RgAEeaREE) ¥

2 %% 2(C)sg 7~ ;& Mo

2. # BRGFG FE(C) B RMA ST BITFERT At B E S &
TR RG> Ble B R ed HPOM B OR RS iy TR 0 &
FRIV G MEERE M E R G M- 2R o FIREH R AL
kﬁ%@i%ﬁ@éﬁﬁﬁjﬂ@?ﬁ%%&%ﬂ@ﬁ%ﬁuﬁ%’%ﬂ

ERpD AR ARBEIMAELIET B I ER S ZDRAEF

FH U oI 2L 123

B e R AR RE AR A A B s B R B RS T

THBE o R A FRE LFEMBEL RE S A £ 51§ I F(legitimate

expectation) > & 2+ L RBFRIIZ 2 X 2 F £ 3% > Hi0ele a3t BV kR
PORE R S FlA R LB IR PR o N Rt Aot o &

EPF o Aol B YR BT RS RE B A O 7 AR A A LA R 2 g
MR 0 i A RPN BE kAR B et 2 E 43 PR 2
T Hd BERARA £ T £ ATHHH e d g LU T MR EERE A
nke BT ARAFEE RS 2 LA D RF IOl R ek
RGP G BT B S AR LR T AR R F e g

THER SN TRLAZ Ao EF AR AR R LA FEAFEEDREE >

123 UN Resolution No. 3281 (XXIX), Charter of Economic Rights and Duties of States,
Article 2.

124 peter D. Cameron, INTERNATIONAL ENERGY INVESTMENT LAW: THE PURSUIT OF
STABILITY (2010), para. 3.72.

1% See e.g., Rudolf Dolzer & Margrete Stevens, Bilateral Investment Treaties 108 (1995).

126 CME v. Czech Republic, supra note 8, para. 497.
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~
'@Fﬁ N2 BIEE ~ 7R HARK
W W EE BN E )

~
« B AT AIEME > BB EZ A FHE/EEEE
G e e EEE AL IR N B EE PN R

st )
-
« ERAF TG AERE - B EA
ﬁﬂ%kﬁ fé  HEME  FEABREEZFTEEL
J

W6 Bf 2R m g LR ()
Ba oo b N T RBSRY YRR AN 2T L R
2~ Foerag - 2wt World Bank Guidelines 2 % 22 % i % 4F L3 SO A RE

CEATER S S 3

ro {::1;};%;'1 T P R R TR F e Hdedk Lo ] I pEF e >
F'\i%" 5’\ r —E é m.il
3. ek A W EATARB T A R T B S E o gt A TE 2 B Ak

MAdd-2 i o heorie 2 P2 T PIARGRs AT b aiye

éuf—W%&%%ﬁ@fmiNW%E%ﬂ%uf—&%A%ﬁﬁﬁg%’

127 UNCTAD, Series on Issues in International Investment Agreements: Taking of Property
(UN, 2000). pp. 13-14.

128 o e b A &+ 2 (Articles of Agreement of International Monetary Fund) % 307%
FOF TR E R ] RE R ALREL CNEF RSB REFFLAGLE
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' 2

J%}tp:\.‘»ﬁ" r"}; éim,ﬂo
8. dok it ff £ b H K G But o Pl Al K MR TARRE AT gy 1P

d gz > (World Bank Guidelines) ®%a i B o id & 2 a8 F A A ~ §

RGP SHESGEHFLZRE A D TIFGE AL [ B
HERE S BB RN s (G RT R o d TR G LT R R

T p iR AR P T 2 PG L A Y e o 2 2
Hoip BT 2 AT FAL MR FHEAAEEIE > 1A 3y N iE A

Pk ¥ B LR BT E A TR LS F kit o

SRR SR Y PERICEE I O T ST s I
%t;b ~ ﬁ‘&%l‘jﬁ E] """f?\ o

129 UNCTAD, 1996, Vol. I, P.252:

Article IV 2. Compensation for a specific investment taken by the State will, according
to the details provided below, be deemed "appropriate™ if it is adequate, effective and prompt.

3. Compensation will be deemed *"adequate if it is based on the fair market value of the
taken asset as such value is determined immediately before the time at which the taking occurred

or the decision to take the asset became publicly known.

7. Compensation will be deemed *"effective™ if it is paid in the currency brought in by the
investor where it remains convertible, in another currency designated as freely usable by the

International Monetary Fund or in any other currency accepted by the investor.

8. Compensation will be deemed to be "prompt™* in normal circumstances if paid without
delay....(emphasis added)

G Eah s WR ST 2o RG REHAY R g S RER 2 TR
GRS - g e iﬁﬁé%ﬁ%ﬂg"ﬂ'?‘ﬁﬁ@%‘r”’ & BR R
rF' 72 RME e B3 geend i B o 1 Rar Tl g ¥ AR B TR o
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ATl AR AC PR N2 2 5 B 6

BT AR B | R4St
s 2 [ e £ R
BH At By

B 7 : (World Bank Guidelines) 2 if % # f = & # (it p 4)
o8 T2TIFFE, cha Kapid

- AR e fE > A5, T 2R % &, (the genuine value) 0 "
# % (just compensation) 52§ » TR B2 T B F L= A A 1945 World
Bank Guidelines » @ 2Lt AR50 5 B & T3 - B2 duf 54 FIRE - ARERT
b Ep e BRIPNEOTI GG ERER R OFRRER o KA 0 2AT U
WAL RS SR QA o R M T B a R FE R M
Jer ER AR G MR E RGBT A TR G E o - W s

STHFEREFLFRAAFE (Lye £HiE )

AR ERARE T > T AT R FR EOE o 4 (¢ AR
BE AR L frRFRGETEA T FRATL) ¥ 5 % 2 AR RI#
Hole 2o 0 > TR T & TR e A Soa Rtk w (A d F )
2T HRAAH2L o FA H e D ARMTMHARIE2Z pAz > T HAP k2
p- S L e

B TRUEFFFRE TSR AL PRI 02011 £ 2

P& - 2P L B AT MBI N & f 8 SuATER (72 T 305 a1 5

F T3

Bl BB - o R F
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Py F %52 2+ grd (Black Law's Dictionary ) 2% % 3§ E e & > 2

T A G

r—?%ﬁi%%ﬁ*¢%ﬁi%%aéﬂﬁ%ﬂéﬁﬁ%i¥’%$
¢ AR IREREFEREG B

ﬁ%%ﬁ&%’Qigﬂﬂﬁ’QE%E’%gﬂﬁ’ﬁéﬁﬁ’ﬁ%

BT WS &b P Bd 3l % B (RS & E£7=%3#F %+~ 2) (International

Glossary of Business Valuation Terms) # s s : 3

"fEER- 2 ERPURE G N DR PMET LG AR AR
BAGRAORE > - w2 3 R Gt oy S B - mEZF LD G R
Az g o aRE gt FHEEFRTE N FIRED
# i & o (“the price, expressed in terms of cash equivalents, at which
property would change hands between a hypothetical willing and able buyer
and a hypothetical willing and able seller, acting at arm’s length in an open
and unrestricted market, when neither is under compulsion to buy or sell and

when both have reasonable knowledge of the relevant facts.”) ***

AT D P ES Ao AT AR BAKIRE Y R § AR o o R

132 «The price that a seller is willing to accept and a buyer is willing to pay on the open
market and in an arm's-length transaction; the point at which supply and demand intersect. —
Abbr. FMV. — Also termed actual value; actual cash value; actual market value; cash value; clear
market value; fair and reasonable value; fair cash market value; fair cash value; fair market price;
fair value; full value; just value; market value; salable value; true value.”

133 See, e.g., Azurix v. Argentina, supra note 8.

3% International Glossary of Business Valuation Terms, American Society of Appraisers,
ASA website, June 6, 2001, p. 4.
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g AT E (Fair Value) 5 11T eh@ sk @ 913 ch T 8 fhdg 430 P w0
DR R LR RPN RS Fo B FTA (R L) B £alsa S
T o AR f fR o BE R (JAS) eha & 5 ¢ - B ¥ M R
% % (Arm's-length Transaction) #in™ » - BHF & 2 5 5 @2 5 LD
PR RO REPFETAAER RIS GE  ARE AL E
BE2LF 215 (Mar g ER o) TR EL LR TEOHLIEA

SPANERLG FARA L KR THRUESFTALES [ G N £

(1) 2pe s ff @ s A Amer2t itf £Hlampi
(2) EREE I FEE a4 T HRFUP LN FEE A A TR
(3)RE2EFEFMBIL -

(4) %2 B 2 B 3 LBRIE  Pd e AR MBS -

(5) 372 G FAICAt (/™0 2 R HRESTHRT A0 B @A 1
A g AT ehfiiR £ (the owner is theoretically no worse off after the

taking) z B &0

2k

e

F_&

FE T HW mﬂ}#@a{%a;%w $B72 4 o qe
- BAREHIOR D AR L R R o TR BT R i R
GRONA G REAMBL ST AAFRY R O RET R B E Y AL
Hitl- BEY EBARERESE FENLBA A £ R AR R
Fe il gd ¥ N EETHRAOSEER ST o BH T, 5 2LEd - B

TiE LA K £
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(PRRFTHFGa ) 74t PR EREE L RRT A RS B
FEF AR R B AR L B N T W I s e

FREEFARCIARALLTF LG EOS S E A L@ Pl A ERE AERE

136
=& TaxsgigaE, FTHE, 2R

AR Ardg chud (4R % (standard of compensation) fiip ¢ ERIELF P R
B EAH ESATE R B R FRBE Y PRF RN RE R

¥ 2 =i A # (Basis of Valuation ) # £ 45 shd Jdr s> 2 et 1 -

137

TR AALE O TR R AT R 0 SR R A R P D7

135 «4. Determination of the “fair market value" will be acceptable if conducted according to
a method agreed by the State and the foreign investor (hereinafter referred to as the parties) or by
a tribunal or another body designated by the parties.”

136 «5_ In the absence of a determination on agreed by, or based on the agreement of, the
parties, the fair market value will be acceptable if determined by the State according to reasonable
criteria related to the market value of the investment, i.e., in an amount that a willing buyer would
normally pay to a willing seller after taking into account the nature of the investment, the
circumstances in which it would operate in the future and its specific characteristics, including the
period in which it has been in existence, the proportion of tangible assets in the total investment
and other relevant factors pertinent to the specific circumstances of each case.”

37 Marboe, supra note 11, para. 4.30.
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S %g{ﬁgﬂ% ¢ 2 (method) § #5% ke 138 n gy %406 p
kit B oo R E T T g e LAY AR aE A A R REE
%L B & (International Valuation Standards Council, IVSC) i7-k3agF 5 [ 245
- & «h ik #_ (bases other than market value ) > izt 255 -1 B A # ~ 4 + =

A

AR 3B A RF P T ASIE B LA BRI
%’L?x% (= 1% 7 (Worth) Tt b8 o ¥ 1 %gm?é}_l% [l iii—n%’ ER=zF %

BoRETF A D g o

SR APERFTALEFIANERE RS RE > T £ 2

i
g
.
|
s
i
!l
= »

o
14
W
\T\"
707
N
>~
=t
Vq}

fF
EEBATRIE A BFTADI GRT

FIF) JEER2 AT T TR E THEARBE, & TaiE, ¥h

w7

BN R A - 5

*51

FERFRE-RRRFE AT R RRaE2 75 (9

138 o R ,%ﬂ_g{p m,—L,%—a, F %P é’f’lii.f;”’ﬁ Fﬁé;f—l% NI i;‘?—f%i B

B2 3 F 0 FLrHmeHI FL34% e

139 1VSC, International Valuational Standards, n 54, at 90. (Basis of Valuation describes the
fundamental measurement principles of a valuation. These principles may vary depending on the
purpose of a valuation. A basis of Valuation is not a statement of the method used, nor a
description of the state of an asset or assets when exchanged.)

140 see generally, Marboe, supra note 11, paras. 4.68-4.75.
Y1 See generally, id., paras. 4.76-4.85.
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FEEE ) g e TR R WA €31 ¥R REZ R (PCI)) & Chorzéw
Factory (1928) — % ¢ #73k = ehps AR » 22 4R & 40 3 R FHRBIT 4 7
GRRER T AL R TR RN o HT2 0 SHERL & TR TH
BT A EREA LA AH > B H R ET A AN hn REAHT Y -
RePE B AR T B A THE - R SRR T A A
BE - T EH BT AYERAMAR B 2 5 - Fd T EH L RT D

PR R BFIMARRIF IR FTASTHOLEME - AR TR E

g
Sk

WRMNEHAS FRE  RFRE- 7 BERTFEMAS FH @

142

~.
3,
-
~.
alk

°J
BREAFHRERT M R RanTE A 2 0 B TR 22 G D E

FhAORTHE G- ABMA > KA AREFIRF T E o BiTi T
E\U&i%’#m’l’-u% Rt oI FAT ;;;T;Aﬁ:bri%ﬁ:_ sk kB 4 b %A
Reir s AR s B ) P4 2 HURFHEL2 Hocd 8 5 Wawg

7

R R S AR L

FEREED HF @z P Azurix v. Argentina - %k £ dF ek F o Atk Y o
FRF Azurix 21999 # HF 43 F 8 F ~ % £ 2P 8 Buenos

Aires 4 B KoK BB ETEE 0 R E IR B BARL § 0 L HE Gl

—\\

FOFFES A PP ERR TIPSR E R % 0 BT T AZUNiX 2 7 ih
P KA EF OV FREPREFERTERB I T B0 F8 s 2K

FEREL 2R TLRTH

‘4§t
AN
=N
‘+*“\

0! NN Ll S 9 k)

142 ‘Glossary of Terms for International Valuation Standards’ in IVSC, International
Valuation Standards (London: 1VSC, 2007).

43 g Pratt et al, Valuing a Business: the Analysis and Appraisal of Closely Held Companies
30 (2000).
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TR AT R IR o N E R HERP 2 LD
N HFHETLFRAA D (EH) PRAUKFTAPFTERLTHEL A
HEE o KRa oo i@ A5l ® 7 ICSID # iz eh% 40 CMS v. Argentina % 2
S.D.Myers, Pope & Talbot, Feldman and MTD v. Chile % » 322 P £ A iZ AP 2

FEREFEDAAP > G AADERL R R G HEY 2T FF

6+ g E o om2bF *T%lpm4l,@348p g iA2d FHRL ERE
.]J_J—__E’”ﬁié}?é&frg’{ﬂ;ﬂi?j& s AT A AL FRA L Aot B e ’Fg? | & 0144LL-LJ

$Ten™ R S WRRSNEZ FAHEFT AR FTE ST &L 2 B4 rF
WRBEATOST I ERE 0 A AP BT R A UG S LR TS

S A adeipE N o 22 s o0

H=ro L F G (investment) fFa & 82 o TR B0 8 S 2 A ot RS

Fa 7oA IF A T kT (actual investment cost ) iF 5 &L B B BT A e
R GERI % S Lmd ) AAERE IHd ) AR KA PP
HFR B ¥R P A ST (R S nR A o 1

Bois R B AR BRI T A ) T A AR £ e
# i~ BBk 2 % (hypothetical exchange) & & k3= o itk * 4 #

P NEFALMATR A AfIE R BAEFTARLL chik 1Y

¥4 Azurix v. Argentina, supra note 8, paras. 419-424.
5 Marboe, supra note 11, para. 4.71.
Y8 1d., para. 4.74.

Y7 1d., para. 4.75.
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Yrd T2Tagge, & 3§E, 2R

F fRdem A F AENTIHRE A - BER OV RPO LR

PRSI FFERE & T SERE £FF 03I L AE* (interchangeable) 7 T 2

?%*éééﬁ’iﬁﬂﬂ?&ﬁﬁ%%ﬁ%’ﬁfﬁiﬁréiﬁ%%@yﬁ
T e e CRPBREEEERE (IVS) £ & -2 2R O B

BB Wt » TAaT S FAFE2 0 FAvt VAL g W e H B gAY '—;}i‘i}i

¥} IVS H T o5 iif—f%ﬁ;’g?_J morm ey 3 }%;%@‘J e R
FRRF T ok R R S £ AT (703 & RE] G P acioei § T IR
CERESE SO R AR L R VR IR
W LA b U S REEE R o AR A T R G RS
HERAEL 20 SFOLIEA 2 Tl LERER R RRd 0w hEh R
SETORRBE LA TG E R T T BN WS T e

F R IVS v i ¢ srdy § b @ e g o 1

@R IVSH D G F gAY o B BT B i

"

o fe o BT 0 D FEL T MR A o

7

8 1d., para. 4.58.

149 *Concepts Fundamental to Generally Accepted Valuation Principles’ in IVSC,

INTERNATIONAL VALUATION STANDARDS (London: IVSC, 2007) 28. (4 1 f 5 & B Fo 2 2 4
ToT3 e, -wir e T35 E ki T2T38KE, 2 et T
T - R o ICSC enz S8 B 7 Rk RE R iEE o 2 Arg BRI etk

Hig ik o)
%0 Marboe, supra note 11, para. 4.59.
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AL ERAHEMT L R TP B AT R R

PR BERE L A EHES BT ST i .

FAEFEGEEL R ¢ (IVSC) 2T § et BRE w3 5§ w14 -

GEAFIEEY CHERES AT hi ES §E RN AR B0 BT hif EAp
ok ik d » SLFETGHR- LRI IPEFET § 5L DTF P
¥ g o1

éﬁéiﬁﬁﬁﬁ%@@zk@mé’#ﬂﬁﬁiﬁﬁiﬁﬁﬁﬁé’$%

> LRI EEHEATA 2 chkEr (Synergisticvalue) @ s X T E WK £ B
FPHRE FHEAERTRA L R AR TR IR AT R EE S

%dbkmﬂ%’ﬂ%%ﬁJﬁﬁlﬁfiﬁiéﬁﬁﬁ&mﬁﬁﬁﬁﬁom

A o R A BB R e 6 iR i A

“\

PR ER AR ST HE A (AT) P HHER RS RA LR RS
EFRLE o A - PR TR aud iR o Tk A (fair / full
compensation) P¥ > & IR RS Rdn iy AT § @& A S B R AL pF
L E&-ﬁﬂ@;u B X R chALP] 7R TS 4N iE 502 2 %) (Vienna Convention on
the Law of Treaties) % 31 2 32 isfaf2 o 0 4 — 2 @ 35 € 8 8231 % £ Wenfz

T3 B TA R R AR AP TS B g o

QLRI RE 0 AV FRBOB G BB R R R W] v 2 AN e R Y B A

131 See ‘International Valuation Standard 2: Bases Other Than Market Value’ in IVSC,
International Valuation Standards (Londons: IVSC, 2007) 90-1.

2 1d., at 91.
153 Marboe, supra note 11, para. 4.63.

™ Norwegian Shipowners’ Claim (Norway v. United States), Award, Oct. 13, 1922, 1
RIAA, 307, 316.
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Lapenpfog 4 o FIR R A2 TS > - BRPF JLRF AR ES § 7

AR T RGN EAED R AR R AR TS LR 7

I{Lgi'f(?—\‘ﬁlé" ‘:"f"f"ﬁi«fj‘%w’% 4 19 mﬁﬂ 191 S ﬂ*\?-f@ )‘ ':";’EEI_ 9 4 I l{tﬂ'}&
Holgeni?) » LT § B df A8 - @8 » 3 RehFre i fam & 0 4ol

Hh- BRHELF 2 TR P 7T RHERRT Y BRI ROTR A

BoA s B BRI 2 Gllofck 0 o RS LRenEm -
FIFE R QB R R

BIR AT 6 5 gt O AR 0 K GBI D P Y R e

(% R 2012 & o= 3 F + ) 2012 U.S. Model Bilateral Investment Treaty

@A US. Model BIT) % 6ix% 27 ¢ p 2 :
2. The compensation referred to in paragraph 1(c) shall:...

(b) be equivalent to the fair market value of the expropriated investment

immediately before the expropriation took place (“the date of expropriation”);

(c) not reflect any change in value occurring because the intended expropriation

had become known earlier; (emphasis added)

AFEp A2011E97 22p B % ~2012& 10 22p A e S P K F R Y

$120% % 438 7= 5 #2U.S. Model BITAp #7 10 eh3L 21 7A€ 0 Jis 82 i) 2 45 F 30 fie

S

R AR A WO TR F R EARY 0 MRS 2 FEEL o T S

—\

B3 Y Rl PR s 2Rt e g S L R o

(PR T FB e ) $AERBM PR L 2B T ek A F Ak
Tod B cfod 4 A e A 2 R 25 2 Bt w - 2 eh 2 T3 B Bl
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e A Tpay.

d FitiEe ¥ Ao i f ft”"i‘”ﬁ ’r‘}i”ﬁ oL i%‘l% EAT R i & BlITs @ o
i E B ACIET - A Sl PR T D B o i BT AR R eniE 2]
PR EOERE S LS FT FLTREP EFAPEZTADDT S 5

o R AR A 2 i % # (expostinformation) o~ 4 0¥ R e

BEEAR

Tﬂt

C P AR S ARG o RIFER L ) L AR T
&
9

Il

Sk kA AL A AL D R G fcie 21 L A ARk
k&?ﬁ%Tﬁ’ﬁ?ﬁﬁﬁﬁ&ﬁﬁ%ﬁgfiomm%§W?ﬁ@¢ﬂﬁﬁ’
éir’rml% B FIRFE L RFLFAZERGFR &7 2P A ke s

AL RRE AR o 1

KRR EH R E 4 AN 2 PR L i P oA Al
Pep AW F L 2P R PR ST P o lAc W HE F -
fAlenB Rk R e o By L h 1979 £ 6 1 25 p i ik 4 M RE P DiRG ¥

B o & W s p iR ARy p o

%%ﬁﬁﬁé%‘ ST A e w6 s 0 A f e E R

BFF @3 e 2 P IAT EA 22 PR RACTK TP Y ke o R

155 B Clagett, Just Compensation in International Law: The Issues before the Iran-US
Claims Tribunal, in R Lillich (ed), The Valuation of National Property in International Law, vol
4 (Charlottesville: Unversity Press of Virginia, 1987) 31,67, 69-70.

1% See \V Rabinowitz, The Impact of the Cuban Nationalizations on Compensation and
Valuation Standard, in R Lillich (ed), The Valuation of National Property in International Law,
vol 4 (Charlottesville: Unversity Press of Virginia, 1987) 133, 142 et seq.

7 INA Corporation v. Islamic Republic of Iran, Award No. 184-161-1, 8 IRAN-U.S. C.T.R.
373, 375 (August 13, 1985).
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FRrgor AR o PO L F G A SRR T R R 2 B g L

F e A B A fedeie B AR BT S e R B ot 4

f
B8 Fs IR i S 2 dein AR T A K A S 7 A B W 1K 7

W P ifdem AT cin BB T EEREPRFAE > B9 —F RP S k0 5§
% 3 RIRA ndR] o & American International Group v. Iran — % @ > 3% # 3% gegd

B s B i B F)E a5

“In ascertaining the going concern value of an enterprise at a previous point in
time for purpose of establishing the appropriate quantum of compensation for
nationalization, it is—as already stated—necessary to exclude the effects of
actions taken by the nationalizing State in relation to the enterprise which
actions may have depressed its value. [...] On the other hand, prior changes in
the general political, social and economic conditions which might have
affected the enterprise’s business prospects as of the date the enterprise was
taken should be considered. Whether such changes are ephemeral or
long-term will determine the overall impact upon the value of the enterprise’s

future prospects.”159

Ryp b R 2 A ER A B 2 P F A R ER
RT3 REF S RPIT 5 0 7 & B A § e iR E e

FADF O MR DS RAARF O FRRRITEAp P FLa X E ¥

158 American International Group, Inc., et al., v. The Islamic Republic of Iran, et al., Award
No. 93-2-3, 4 IRAN-U.S. C.T.R. 96, 107 (Dec. 19, 1983).

159
Id.
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% =3 CDSEVv. Costa Rica (2000)

Compaiiia del Desarrollo de Santa Elena, S.A. v. The Republic of Costa Rica - %
(2000) ¢ » 3 1 BB £75 & AT 1078 F 1A e B T Bl o ff Rk AR B4 5 LA o
FE O - Hfed b o Hefet CDSE o 7 Z B =g ghz iz > » 1970 & 2 39
F5F 2 £57pEE R 30 2 2% fand & oo S HETACRE A > B Rt
#1789 190F # £ud £ CDSE {20 fcfe® 2 F Ho fazz o @ Ry £ 32
BRSNS ARPRABES 640 FEETHE L - B i*m” ¥ & 3 a3k
WHREEREN S E O RS AR R AORE T BRI AR A EZELH

FIME 4 s gt 1098 # A o 163

kG ¥ -4 CDSE 4 5k 4% 1998 # k& 2 3 chx T3 B B Y
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160
Id.

' 1d, at 109.
162 Marboe, supra note 11, para. 3.259.

163 Compafifa del Desarrollo de Santa Elena, S.A. v. Costa Rica, ICSID Case No. ARB/96/1,
Final Award, Feb. 17, 2000.
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168

184 1d, para.78.

185 1d., paras. 80-81.
1% 1d., para. 95.

%7 1d., para. 111.

1% See e.g., International Technical Products v. Iran, 9 Iran-US CTR (1985) 206, 240-1;
Foremost Tehran Inc et al v. Iran, 10 Iran-US CTR (1986) 228, 249; Phillips Petroleum
Company v. Iran, supra note 93, 116.
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i Hojcenfm o B F 4 ILC Articles % 15 55 Bi4F & 7 5 & ¥ & 4% (Breach
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189 M Reisman and R Sloane, Indirect Expropriation and its Valuation in the BIT
Generation, 74 BYIL 115, 140 (2003).

70 Article 15 of the Responsibility of States for Internationally Wrongful Act, Resolution of
the GA of the UN of 21 Dec. 2001, A/Res/56/83:

Breach consisting of a composite act

1. The breach of an international obligation by a State through a series of actions or
omissions defined in aggregate as wrongful occurs when the action or omission occurs which,
taken with the other actions or omissions, is sufficient to constitute the wrongful act.

2. In such a case, the breach extends over the entire period starting with the first of the
actions or omissions of the series and lasts for as long as these actions or omissions are repeated
and remain not in conformity with the international obligation.

"1 See Marboe, supra note 11, para. 3.287.
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"

ST T BRI R R o S 2R e DR iR o

fiE PR 502 ek 32 > & ADC v. Hungary (2006)4= Siemens v. Argentina
(2007)% % 21 (FEF -4 5%) > - B8 TiFE Genficfud 8 W4 & 2 e
SEE BRPRERT ST hike § R Y ki S ¢ iR
LSRG ol > R RN TR ol HRE T 2 2 i B YR

%% ¢ Chorzow Factory & #7> T e T2 242 34, (full reparation) p& 4%

72 Marboe, supra note 12, at 726.

13 Charles N. Brower & Michael Ottolenghi, Damages in Investor-State Arbitration, 4(6)
Transnat’l Dispute Mgmt. 4 (Nov. 2007).
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PCIJ #1928 & #1i% 1} &0 Chorzdw Factory % 24 » e R 22 g %?Jif,‘:}—é’ﬁ
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(b) s £ F AP ;
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A fidn % o 170
gt w ae e AR AR R R LY I B2 ¢ o0 Chorzow Factory & fm T o

HHARTRIF A PR > DT R AR FT AN T S o

7% See e.g., Waguih Elie George Siag & Clorinda Vecchi v. Arab Republic of Egypt, ICSID
Case No. ARB/05/15, Award, June 1, 2009, at paras. 515-517.

% 1d., at paras. 539-542.

%6 |d, at para. 517. (“...entitled to be compensated by (i) restitution or its monetary
equivalent measured as the higher of (a) the market value of the asset at the time of the
expropriation plus compound interest or (b) the current value of the asset; plus (ii) damages for
losses not covered by restitution in kind or its monetary equivalent. The combination of measures
(i) and (ii) was expressed to be necessary to place the Claimants in the same position which they

would have been in but for the expropriation of their investment.”)
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PR T 2 RAE RS 1E A 8 i & ILC Articles % 31 #£( Reparation )
72 % 36 i (Compensation) © 8 & 4 ICSID # 4 e te iF 48 B F2hit 7 5 Ba
Bhp2 P — H3l ¥ ORI IE2 o ®ILC Articles & & & ;} HH it pEa L

it o R AT RF Y BRI o ApEF 2T M E

GlP o e A4 o Bem 2 E T

Y7 Article 31. Reparation

1. The responsible State is under an obligation to make full reparation for the injury caused
by the internationally wrongful act.

2. Injury includes any damage, whether material or moral, caused by the internationally
wrongful act of a State. (Emphasis added).

178 Article 36. Compensation

1. The State responsible for an internationally wrongful act is under an obligation to

compensate for the damage caused thereby, insofar as such damage is not made good by

restitution.

2. The compensation shall cover any financially assessable damage including loss of profits
insofar as it is established. (Emphasis added).

19 See, e.g., Vivendi v. Argentina, supra note 8, at paras.8.2.2-7.
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180 see e.g., Siemens v. Argentina, supra note 8.

181 See e.g., Kinnear, supra note 71, at 558-559.
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182 Marboe, supra note 11, para. 3.266.

183 Case Concerning the Factory at Chorzow, supra note 73, 51-2.

184 ADC v. Hungary, supra note 61, para 497.

18 Siemens v. Argentina, supra note 8, para 353.
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% T RGBSR kR TR i B g g WiE R R Y A
W e B e & %3¢ 0 b4e Myers v. Canada (2002) % -~ Pope & Talbot v.
Canada (2002) % -~ Feldman v. Mexico (2002) % ~ CMS v. Argentina (2005) % ~ Azurix v
Argentina (2006) % f= Vivendi v. Argentina (2007) » i AW PRI A T

[RET AR i%?%’_ (RN R A i p s T D

R B AT R T RRLIE Y o IR P Y 2l e
Har (EfEaTapr Fdg - iRl Fg s A Fg 8 WF8 g
FOZmthdim - Ve mauph, Sf R g mi RTENE Y H K
TeAd HiRE bz 0 B RRES P b T O NIE N EE B G AP
PR R 2 B2 AR 40 58 %8540 S.D. Myers v. Canada e # e § 4o
THm  TONAFTA e ¥4 55 LRG> EP Pty ERE2

2 NAFTA B4 cnR Rt » k- B 8 S22t pad g+ fomeins o

A A R AR F L R B B R > A8 PCIJ - 1970 & X5

187 Kinnear, supra note 71.

18 gee Id., p. 551.

189 See S.D. Myers, Inc v. Government of Canada (“SD Myers II”’), UNCITRAL, Second
Partial Award, Oct. 21, 2002, para. 309; Marvin Roy Feldman v. United Mexican States, ICSID
Case No. ARB(AF)/99/1, Award, Dec. 16, 2002, para. 195. (“...the drafters of the NAFTA
intended to leave it open to tribunals to determine a measure of compensation appropriate to the
specific circumstances of the case, taking into account the principles of both international law and

the provisions of the NAFTA.”)
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standard) » e iE F 3% F E R AR Fr#E S A% 0 B 13T - & BIT R L
BF 0 AEbr PIEAR o ORB T E K ICSID ¥ fechdk BT F IR 0 35 R S

FobriEaS N o L B AT iR IR A RE N2 R R A#H Y 0 2
O T O £ s O S R e i o - E ST 2L ofe & 314731 ¢ shILC
Article % 31 iEepa @ B2 % 36 iEFayd FRE > A2tk agEe 5 4 F

Ty SIS T T

34 AT i;,l% B B K -’7'&-_ lJmlE’# iR s 1iE ”ﬁ-i{:}ﬁ':‘f EE o

BPAEEEE S T A LT A AT A
o7 BRISESIHS-RFER T LBAUA SR

wetfAREAlY o LR IR BRI RANKEE R

”ﬂi?

BERFIE Y A E RN AT BB AL RS PR R T R
5 ﬁ‘u VAt Mk A d R R e ® E KT £ %7 (investment
expenditures) ~ # % % * (Out of pocket expenses) ~ &1 3 & fL7 (VAT) ~ iit = &

(sunk costs)i& — | #rer k&g R e G & TR M

Marvin Feldman v. Mexico(2002) % 42 » # % fein 73 3 B & A IR
FHY gt A RAFBFEZSEF - FIZARFIP e | T TRE Fe
oA AR ORAA S KAS Y AR TR B BEFLFTE

H TR A 5k o

19 M. Sornarajah, THE INTERNATIONAL LAW ON FOREIGN INVESTMENT 334-35 (2010).

1 Marvin Feldman v. Mexico (2002), at para. 194.
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Occidental v. Ecuador % (2004) » %4 % # 2 BB A § chfdf B » 125k
RTIES B T8 Y 4 e & g g B 4(Value-Added Tax, VAT): 8 4 » # 3t
Fen gy A Wik £ k£ Ecuador — United States BIT # B & #Fi@ oo T o ¢ Fi8 i
oA E AREREY AR e rRieAkdeg > 2 W A Rivy A REH D
HWEFA o d WM EMRZZIEP ma 4 3f (easily ascertainable monetary
amount) - & & F e E AR 0 PR 3 AT EW ORRAL 0 e B3 K%

BAG R R S

POT- PIES HFEF o T S BiRR 1% ) 5 LG&E Energy v. Argentine
(2007) » 3% % ® $* pe-f 2004 & - 2006 & & % T # $£ 4 (Objections to Jurisdiction )
ged iz 4 = (Liability) ®*40s ghiv 4 22 % (Decision) -+ *+ 2007 & iF & chafd 4
g (Award) ¢ 5 @212 pEF (Damages) i Bk i@ YA 3 pe Rl

HuE 0 2 ]%_ R ¥ HeiE R Fipd o T i%—f%{ BIT5 &

’

X PR £ 2% | (The inapplicability of fair market value as the Measure of compensation)

Vil

A g A EEL s 722075 Tirsk 2 T =ip4 ;| (The “Actual Loss™

-

incurred ““as a result” of the wrongful acts as the appropriate measure of compensation )

SRR R AR R AT S R R L R

92 Occidental Exploration and Production Company v. The Republic of
Ecuador, LCIA Case No. UN3467, Final Award, Jul 1, 2004.

1% | G&E Energy Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine
Republic, ICSID Case No. ARB/02/1, Decision of the Arbitral Tribunal on Objections to
Jurisdiction, April 30, 2004.

1% | GRE Energy Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine
Republic, ICSID Case No. ARB/02/1, Decision on Liability, October 3, 2006.

% | GRE Energy Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine
Republic, supra note 63.

69



LG&E Energy v. Argenting (2007):¢ -4 vh gt B orgrg i 2 2R F @%;] A
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o

e A T RS A AR S HR T AP PN 2 A A 0 Ra

S

R 2200102 # g A kis e o o dEA F AR RS TS A

GRS NIERE 2R SN SR LA L

LG&E Damages Award # #% er & @ #-4 % 22 Azurix v. Argentina % = CMS v.

Argentina & efi i iT % A > (gt = B HETY S FE d E?]m#g % 3 = ol
R TS BRI o) AR I Azurix & v IR R

% ik (termination of the concession) ; 2 2 CMS % ez k£ » 2 T£ & v E 8

UL ARF AR G AR TRERER -

it (NAFTA) i~ ¢ $20 o o d R E chr 6 > G385 0 R s §
7 32 16 » LG&E Damages Award i* % ze51 * ILC Articles % 3615 » zu4d F el i
ANREAALRRI 2 FEARZIFERL O R G AL FERLFDESE A
(loss profit) - 3tz [ #r34p 4 | (damage caused) - ® #7531 * 7 Lusitania

A

1% 1d., at paras.10-17, 33-34.

Y 1d., at para. 35 (“[T]his type of valuation is appropriate in cases of expropriation in which
the claimants have lost the title to their investment or when interference with property rights has
led to a loss equivalent to the total loss of investment. However, this is not the case.”)

1% 1d., para. 39 (“In Azurix v. Argentina the tribunal decided that compensation based on the

fair market value of the Concession would be appropriate, particularly since the Province has
taken it over. The tribunal in CMS v. Argentina noted that While this standard [FMV] figures
prominently in respect to expropriation, it is not excluded that it might also be appropriate for
breaches different from expropriation if their effect results in important long-term losses.”)
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SR wAR T Rk o (“The fundamental concept of ‘damage’

. reparation for a loss suffered; a judicially ascertained compensation
for wrong. The remedy should be commensurate with the loss, so that the

injured party may be made whole.”)'*®

a0 BREIRE A AR PR TE R RRURT A TR RERE L TR
RAEA R W F R GendET e ¥ gt LG&E 2 P igde i P BT A A Bk
THBGIRPAFT T RFTEETH NRE N TR TV RIS LG&E & 7
AR EH ] R B EAE S v AT L
RIS R R s LI I S SR U NS IR A1
PR T R kL e (70 RIT JE A fira 1R ,(the amount of dividends
that could have been received but for the adoption of the measures) % =& » % ¥ 5

A '? K%_S#E'Z; I R ;\ °

$2F RIIABEIHS-RFTLRr ERAgFa SR

L ST N SRR N R L S - SR P T A S
RS RERRFTANET PRFTAMA G E2MA T 2L 0 P 6 R et

FHREGRAZRT P EEZPERT > 5L ¢ * o e T B

%91d., at para. 42. See also, Opinion in the Lusitania Cases, UNRIAA, vol. VII, p. 39
(emphasis in original). Draft Articles on Responsibility of States for Internationally Wrongful
Acts with Commentaries, United Nations (2005) (ILC Commentary), Article 36(3), p. 245.

20 |d., at para. 47.
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B 4528 o M4 CMS v. Argentina % (2005) 5 5 e > Tt T i i K 20 B ok £

THREY T LR enff 4 ) 0 F 9 ¥ Marvin Feldman v. Mexico % (2002) #* #% je
WA IR L R

ARATHMIENEF DORFET BB LTI RE RN L 0§
FoRBl B R gy Aol P o REGEEF 2 Ak #
RELZDEPPIF L ZIRET T ﬁ&&ﬁuﬂﬁﬁﬁﬁﬁwwwﬁo
(““...the cumulative nature of the breaches discussed here is best dealt with by
resorting to the standard of fair market value. While this standard figures
prominently in respect of expropriation, it is not excluded that it might also be
appropriate for breaches different from expropriation if their effect results in

important long-term losses.”)?%

HE o SR AFTRET AL TR LR ARG > G % 220 K B LD

z
iz o+ EEFHETRRFFFFHN LA ;‘L’éw?f’l;»’i’l‘ﬁ’flzf_;ﬁ:ffﬁ&% Rk

?,44 2B PR e g (1T ?E'?,ﬁa_réﬂp FIEX R F ) x| A ) 5]

# g g o 208

PR R G KW R At E R S A T F L iE- kA B R
sk 2% F % F 1 Doak Bishop ~ Michael Reisman - James Crawford % 4 #7113

&% | (absolute standards > = T & 1 Fig s R RES X > - B FEHL -

%1 Kinnear, supra note 71, at 562.

22 CMS Gas Transmission Company v. The Republic of Argentina, ICSID Case
No. ARB/01/8, Award, May 12, 2005, at para. 410.

23 Argentina Awards include CMS Gas Transmission Co. v. Argentina, Id; Azurix Corp. v.
Argentina, supra note 8; Enron and Ponderosa Assets v. Argentina, supra note 8; LG&E v.
Argentina, ICSID Case No. ARB/02/1, supra note 63; Sempra Energy v. Argentina, supra note 8.
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% Azurix Corp. v. Argentina % # - # $feiufrfasig £ o T o 1 Fil8 s LR
WHL S RFEFEEL 2R LY G AHATET 2T P AL R

FoB PR R AR A B RV T L R 2 Tk

BEFRES SR NAFTARBHREAM R T2 29 s P EHAEH o
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2

% Enron v. Argentina % (2007) f* $% 2858 > 27 & @ ik hik o T O 1 Fig eh
R Rt S B AU e 0 R R T A R T
BOEANAERNAZEF FENRAART 0 PR AR AhE I G 2T g
R AT & 9 Bk - TI8E Enron 0 Rpr CMS Siesf LR £ 0 % X
HWied TR (cumulative nature) (T3~ Hp o § EEF LR REEF - B

BIT i% A% cr»Marvin Feldman v. Mexico % {5 > 4&i@] & fF 425 02 £45 5 A2 - ® BIT

24 See D. Bishop, J. Crawford, & M.W. Reisman, Foreign Investment Disputes: Cases,
Materials and Commentary ch. 9 (2005).

25 see generally, Azurix Corp. v. Argentina, supra note 8, paras. 419-424.

2% Enron v. Argentine, supra note 8, para. 363. (the line separating indirect expropriation
from the breach of fair and equitable treatment can be rather thin and in those circumstances the
standard of compensation can also be similar on one or the other side of the line. Given the
cumulative nature of the breaches that have resulted in a finding of liability, the Tribunal believes
that in this case it is appropriate to apply the fair market value to the determination of

compensation.)
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Enron v. Argentina % 233 33% % # fE+ cfe ~ g MiE AP T@:v] b ey
TRRHEE sl e R snd TR RRACGEF T A i R
LR > AR AFEF S LR T THEF LA, (significant disruption) pF > -
TR FG g F AT R A R A SR E R A 0 A AR
T g4 ek % (standard of reparation) > » i@g\ ST g EEE e 209
PEE W R Y A 1006 & 2 8 A PR T 0 g P 19222002 £ 1
Pendgs (AT F & F o withbreach) 2 &% % 3 s (A " &z £ - without

breach) 2> % -1 B L 3 » L WTEEH P ¥ 54 df 4 (“but for test”) -

27 Kathryn Khamsi, Compensation for Non-expropriatory Investment Treaty Breaches in
the Argentine Gas Sector Cases: Issues and Implications, in Michael Waibel et al, eds., THE
BACKLASH AGAINST INVESTMENT ARBITRATION: PERCEPTIONS AND REALITY (Kluwer Law,
2010).

28 See e.g., Occidental Petroleum Corporation and Occidental Exploration and Production
Company v. The Republic of Ecuador, ICSID Case No. ARB/06/11, Award, Oct 5, 2012, at 456.

29 Sempra Energy v. Argentina, supra note 8, at para. 403. (...compensation is the
appropriate standard of reparation in respect of breaches other than expropriation, particularly if
such breaches cause significant disruption to the investment made. In such cases it might be very
difficult to distinguish the breach of fair and equitable treatment from indirect expropriation or
other forms of taking and it is thus reasonable that the standard of reparation might be the same.)

20 d., at para. 404. (““...fair market value would be the most appropriate standard to apply
in this case to establish the value of the losses, if any, suffered by the Claimant as a result of the
Treaty breaches which occurred, by comparing the fair market value of the companies concerned
with and without the measures adopted by Argentina in January 2002.”)
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1P %>t CMS ~ Enron ~ Sempra {v Azurix %= B %3 > # 4% g i sgda g * if
H0 HfAt AR N 2T B R E V- BRI L EfE- - B2
i# ICSID » # i% i UNCITRAL # 342 & 0BG Group v. Argentina % > P $x B~ i fic
R eriR B iR IR X 0 SRR X A AR U 0 T o 1 2R eniE NaE R
Mei 5 ff W% 2 ¢ Chorzow Factory f= ILC Articles shp2 # R pl @ » a4 o T3

Bif R g v o 2

# BG Group v. Argentina # #% fede % > ¥ Chorzow Factory % /& £+ i
792k e > e B AT T endf 3 AT R ;ﬁd ILC Articles % 31 i% > 3 »zfifr
W PR SHREH R FRERAICAN DT RET TR
(internationally wrongful act) e ¥ d *t3%iE > P 2 R 7G4 T FIH W% 72 02 7 5 21
4% , (injury caused by the internationally wrongful act) § = F4F T 4 § = » s iz
o MB35k 2 2 /8T MR % # % (too indirect, remote, and uncertain to
be appraised) <7p3 7 £ Tt i 0 F AV RAFF R 0 & B3T3 7 £ 2% (run afoul

of) ILC Articles 7 2_% B35 T 4t e p] o 22

GFEZEHTF L ERFZEY 0TI SR EREEF LR AL & 1L BG
Group v. Argentina # 2% fe i 3297 2RI G o T8 B @ %2 ¥ £_Chorzow Factory
e ILC Article B2 % BRI erpef £33 B8 > T2 5 m 5 2% > A HEF 973

i’?;‘%?:]‘ﬁo

Bzl RPRER AR F AW R LT E o B R AN Y > 8 LG&E % hi £

1%
ot

e BB R \l‘ﬁj’;“% @ om R F ”5#5 T 5 RHRE - 8% L'{F)T’/-'Vz:~—»‘~

v

I BRI AP PR IEG - R hem ATl > FE MR EaRIE > BRI ER

11 BG Grp. PLC v. The Republic of Argentina, supra note 8, para. 421-422.

212 1d., para. 423-429.
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—

B i’i—f%': BERFE S L u 1";'—_"‘;1’-1% Z%Zg— B?‘—?(Date of Valuation) 7% R E R 1S

2 81T L % ATE 2 g REdE 2 (consequential damages)*PE B4 A E 2 chgn

DR R T P RIRE et BRT A L R T o 2R
I A S BoY e bldcF LB R 6] Spartan Steel - ¢ AL FEARET A 2P L7
5oxe FrAImBLT e B pE o op)e H 4 oeig BB D s R o TS T 5
AERCERFEZ I 2 B ERT c ZRMBHI MR A BTN LT 2
TIE ISR T ] B R L LR AT I R AR T
b BABH G AP R AL T kRt BT BT LR AL N B2 JIE 0 B8
g A A - m R Ee(House of Lords)za s » ¥ 54 @R e BTy R
TR TR R R T L Y ETIE A (P :mpﬁ%%NZHW
L LR SES R E St & A R I kN S L SR
B L > SAF E2100 2 R FERL > 2011 & > F 10-11 -
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FooXoop Fi8 % 4Rk E 2 (2L i) e Sempra Energy v. Argentine % > # $ e

(=%

e S EAREGTE 0 Sempra Energy “7i sk % Ry o PR E 0df
% (Loss of equity value) *t > ¥ 338 3 3% 2 B 4k4p 4 (Loss on the loan) ~ i3 A & 4%
FR4 A n% T dp B B 2 JT ~ 3F (Historical damage concerning the US PPI
adjustments) 2 & ¥ 1 2_ 4% Bk £ (Non-payment of subsidies) % = B 4F 2 P2 58 5

d o Bis BT ,—%]z e R iR A pE f?: fi&g? )

om0 A v LG R N i A ke RN E o B RTG 2
AT T R R AL B RN R BRI T R RA A A i
AR e T B SRR AT AR o F R iR ol 2 S
- WA L EHET R LT ARG EY S AL £ A
ﬁ%%%ﬁﬁﬁ*&kﬁ%%ﬁﬁ%%’Z{j%ﬁ%%&&%%’ﬁigﬁﬁ

FAGE T RAR R DEA o W B FEE Y 2T B EHRES N

BRERET A

2% Sempra Energy v. Argentine, supra note 8, paras.407-482.
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% o »ti% i ChorzOw Factory % Draft Articles #7i% & enR| %2 + ehz 234
BRAPPPAFRE Y 2T F G G FE > L E RRTERBFEILEES B
B2k el s AR IE N R R R ER SR TR R R EarE PERT PR
FHE F xR chE AR o 3t 5 5 J]*w'i R FAR B A BT A R R T

oo FRR BN RERT R KRS LR kR o

BT T EENFR LT RGEL B3 R P he £3 % E(2005)
(FF etz cnp e FFEAM FTFED HHFIR) - (P L2k 0 5128
¥ 207-219 -
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W ¥ P F R E A SR RS E AT S T A A e B
& & 4% f (compensation)— #8734 - L AR E P IR RS E TR T BHA
(reparation) & R » £ 7 >t £ & pE F (Draft Articles % 36 15 $/®)> ¥ 4% 3 w4 A&
;& | (restitution » Draft Articles % 37 i 2p)% T 4% | (satisfaction » Draft Articles

§ 38 65 R ) R -

wRREE N IE B L LR R E R A S s g WOE e
%42 7 5 F 7o ek i (the standard used to reestablish the situation which existed
before the wrongful act was committed) » = %2t FFT EA AR &R RELY E2

FKAS R T IERY L O RFAERARL TS LA TR R F

|

>
Y=
]

o T ERRKT 7 oRF AL LA AN 1 REE Y

.‘.1

%

ARtz {df 0 L

SR TRERY GERFAFEEL ELER 2T Rl r ARAIEZ B

5‘

W E TR L FREP SR SRR

RS wip kot >0 LR 0S4 F 1 o ZRILRRR T LR

PR T BTG BT v AR R TS SORE Bk o

WP EAH- RRED

EPAA LT e 2 F 5 0 A KR A digs
SEEE - MR TAMAY T S EAH L ARERT L KA

A B A A ~ 4 g (satisfaction can be ruled out at the outset) o ]t > A R%E

2% Enron Corporation and Ponderosa Assets, L.P. v. Argentine Republic, ICSID Case No.
ARB/01/3, Jurisdiction, Jan. 14, 2004, para. 81. (“to order measures involving performance or

injunction of certain acts.”)

217 Case Concerning the Factory at Chorzéw, supra note 73, at 47. s\ & ;% % 213 g7~ @
CHEIREFTENTRE IR A DL RAZRR NI R FRAFETREF £ T
ﬁi %U$§%®ﬁﬁﬁﬂhz¥ZEu)oﬂWﬁﬁﬁuéP%ﬁi—x%?%é%i
P2 ® R3RE 4NN E AL TS B R RALER AR SR
Mmisd i ARFTRE 2 W BE P12
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R AW A AL 0 AR 0 AR RS S AT F A eha B e 50 o 2

T
Y

&% % ¢ (ILC Articles 4= Factory at Chorzow % =38 5 v &) > £ & p2 1 £iF

FTIN

EEv R Rkpo LA S o fEeREER T g7 mE 2 Kl
FAEp it v 5 E 2 48T ) (financially assessable damage including loss of
profits insofar as it is established) - 45 #%1% % i Lusitania % (1923) s # 3% ™ 2o 5 T4

TR AP A S NS AT A Z A S X 5 - HA 75 S0 3 AR

LA e RS AL AR O RET S @B R ARG Y T2
Rt 2 e R RIS R T MAbd TR L AF L & Thd g ks

RES 0 B EAHMES TR AR T AR P e TR B ) 2 A
FT R CR ES T EE SR Lok F LT LR TR R

ST LT B2 Ag 2 TEm s FHEHET A ns TR PRk

EFED AR RARRNEEH 2 FARF T L L FAIRS N T -
R =x en R RE A EAc R R 2R T o dR Ak g 1 4R 3 (Standard of
Compensation) & 45 % p& i 7& T 4LP| (Measure of Damages) » 4 it i£ FI45 2 4 = B

S gxid BB 12

FAL A A R IR RE ) R AR R B T 2

218 pierre-Yves Tschanz & Jorge E. Vifiuales, Compensation for Non-expropriatory
Breaches of International Investment Law, 26(5) JOURNAL OF INTERNATIONAL ARBITRATION 729,
732 (2009).

219 | usitania (United States v. Germany), 7 R.LA.A. 32, 39 (1923) (“the fundamental
concept of ‘damages’ is...reparation for a loss suffered; a judicially ascertained compensation for

wrong. The remedy should be commensurate with the loss, so that the injured party may be made

whole.”)

20 Sjemens v. Argentina, supra note 8, para. 352.
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wiE, el #7137 * 5 (actual investment/expense) = 1% o hom 7t > i iE B
MY TR B AR AR B ARG Y A B AT

- %] 0 Y EK

EiR

AR PE s E K LRI S L Aol A A 2
NERT AR RIS

SR e T R SR TR T A S e W iR 2T

~

Pl 3 e o @AY B 2T B BB G- R

EHRFIFRAERTAETRE N BE T RART S EXITFRT EH
2EAIEA I RRFEE I AT REE L F AT £ R e (double recovery)

ZElis

&

FRET/F r RERFOTE AL EA TR0 T F0 BRE -
FTERFAATIFT o P FHN TR G OR R LB T LA
R4 A ki 9 5 273 (loss directly caused by the breach) « i@ % ¢ 3% Az
P FRE A RIF SAcF EIF £ > F ' 7 * (Out of pocket expenses) ~ i35 i
Frip ~ JEA14E 4 (lost profit) ~ 4% ¢ 48 % (lost opportunity) ¥ % €45 £ & 58 p (multiple
heads of damages) - @ 2% el & § X|%7¢ -4 #raA R enE IE 2 A 5 RR &
AFER 0 ¥ 54 F 0 B4R v (8 4 (backward-looking) s M 4F % 4R > iE 5T F 12
A ikt BT REALT AL EBAUIALELIFTHAZ IR
% 5 32 PRIE R T L TE T 9o 5 (forward-looking) eh 2 T B B i 45
BooP2NT A g B ERTREMA Y P G ART UTHE 9 A7 0 L §
WE G YRR MAFFA G R IERE Y 2 AR A ST S B A
$2 FRTLEFRT BRI L s BT GLA T PG

R EETAFA AT BB A AP o

20 gy LR F A A FRLE e BT £ A S ¥ | E(going concern
value) » AL F € # 3 4 )*I&jéﬁluﬁi SL AN SR

222 pierre-Yves Tschanz & Jorge E. Vifiuales, supra note 218, at 736.
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R s34 PR
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P . Chorzéw FactoryAIILC Article §31 52 4= 1E il {5
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LTI M B [ 55K REHEE EAE
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_\,\

E 5 2005 & 0 B A AJTEF T RR

FoBRRRTE Y 53400 ffodedd L7 FRILA B SR £k § MR
HF W Rdem B IRF £amh 2 854 T8 Reang BAp§ P3f o |
FlaX BT OWFTHRDT R AL - FT A EFLFFEYN X BT AT A
FHce- 2T 21 FBEF G F 2§ 2ERRESIZANIESLS BIR
RETARRET G AL RFT - 2L o R P AT
P DT H B o R PR B R 2T HLA ol T R R

SRS LA R TREEIE > M2 B R A B IRF LA 2 T AR
FEPB R D K AR AR ERE RN S S 2 A R R = R AT
UREANTDHHE L - BT H N AL IR ARE SN2 R AL
B- BRE AHIE O SEMIRA o A UT F ABBUHITH 2 LA T HRFER
FRARIE N AR 2 R T ARAS P FAHSNE T~ A &
BASEAT R FumE R & RITRBFL T3 B EHEE=E 2 20k

AR B B PRI R Y| g R 2 “*r*’ﬂzﬂ VLI &R R ATIGE B TR AR
b BAET TR REEP A 2 TS B B R AR

BITIE (TR - 3K
¥-8& ERaLA

R F%E & #3553 % ® % (International Glossary of Business Valuation

3 g% 5 BIT chficle s ASEH 244 B ¥ & o 5 Heenp) thde US—

Panama BIT (1982)7F #& 3|3=i = i > » WP 8 G2 1 23 5 EHRAK T O ER
B F 3F 7 > % (“both Parties understand that the estimate of the full value of expropriated
investment can be made using several methods of calculation depending on the circumstances

thereof.”) See Dolzer & Stevens, supra note 125, at 110.
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Terms - f & IGBVT) » ;=i (valuation) & 4pi-2 - £ ¥ ~ £ 977 #{1E ~ &%

BEA T AR BT 5 AR 0 3= 2 74 (valuation method) Y ALdp - T Bk
Wk oGRS N T A T ARA Y SR A ol AAZ TN 6
(valuation approach) o ficté @ % > 3= &2 #-% (appraisal) £ %] » A3t arfk i
AFRERTA R FHF S 2 BEHTH S EH > SLF F 005
ﬁﬁiﬁﬁﬁﬁﬁ’?%?éﬁbﬁﬁﬁm’u“ LREERIL A HT AN

,}émg, B A2 L 23 0 2 REREA O - '|~1?‘;3‘-T%" ;f]é_L o

1992 (World Bank Guidelines) % 4 %% 4 345 ! AT E e

FHREBF ARSI RET AL S8R0 RS 8 SR L2 33 o P

TR EHE TE - F AL RAY ERATILT A RT R FED
TBZ2e 7 He 32T G HFTAERRTL 0 E L MEEE > F R

TR F R R A P A anE s

GRS LN LR

3%
A
7”“3
Bt

SR CEN R S R PR

FEI N e F A R AP R P R FE I T 2T SRR

%]

iR 5 - g L2 ARE o AR d ko TRdg NI - BRI | 72 - B
Meng RO AT BB R 2 7 3 (A AR T L) HETATRELG
Boo A B E B 2T FHESAENRFTASFERTAIENT 0 &
EEHTE A A A LT 2 0T 3 FHE L e b3 ot s 2Lk
TeeiE X F A0 MIRT A A A ST AT A SAY ERA B> T H

AR T 4B S AR F IR ER 2 AL RF AT F G E LT T

24 3 FF(2006) 0 (L EIER) 0 sl ER L F 20

#2> World Bank Guidelines (1992), IV(4) (Determination of the “fair market value" will
be acceptable if conducted according to a method agreed by the State and the foreign investor
or by a tribunal or another body designated by the parties.)

228 1d, IV(5).
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RIS R EY TR E RN ENE S s & A L R E RS S
— T B RT R RPN A AR FAMKRT IR IARES
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Fobo PR TR A N A Fe R T A - B R R &
SR HNE ARA S G R ARTE L S § R e -
AP KA G HIET R A PR R £ G BT LA
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AR A NI AR 0 B PR dest S R A o e T R ok R L
R e A g 7 £ 2t

=
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R
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22 Thomas W. Merrill, Incomplete Compensation for Takings, 11 N.Y.U. ENvTL L.J. 110,
116 (2002-2003).

228 Edith Penrose, George Joffe & Paul Stevens, Nationalisation of Foreign-owned
Property for a Public Purpose: An Economic Perspective on Appropriate Compensation, 55(3)
THE MODERN L. R. 351, 354-367 (1992).

29 14, at 64-65.
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B FFLREINHRFTADEE LT N EF G iAo blde i CME v. Czech
Republic % # » ¢ -4 Bl & kL e 2 wen B > ¥ - ROPFEL R
6% & et PO LR T D B R E R SR AR
Bt WA 2ROFHE AP T S E S LT AR S R e
TRMIMER > 32 EHs ¥ F LRt B2 S RkaPEg-
$o 8 FRag EEgo
1245 (World Bank Guidelines) » i~ 3% F e 3§ & > 23R 7 3% R4 in
B4~ FEREE  ERE S A E RGBS oA MERT RS 5 T
FRYPFPHEILZ-REFEEFR 2o UTLAURGEY APEL D2 A
FFARFA P FAHA el » AR AR AR -
-7 FTAAEN
(-) F & & (Liquidation value)

P RSP RBRT AL A BEE ) T A Az
Aerd LR EARM R Y o LR S e E R R LY R
BAFPFE AF L M PEFRER I AF - KT ARG LF

A E Al A BFo S AT R o

20 CME v. Czech Republic, supra note 5, para. 526.

21 d., para. 620.
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AAPL v. Sri Lanka % (1990) ¥ £ 4 * t& 6 i E/2 $k FE (7 77W 1k b o 3%

W R G4 AAPL - RA BT O RFLFF R LLFH g
R F L TP 48200 0 1087 & 1 P 35 Pk - oA M HRETE B
F R ENRG A AR R R 2 HE T FZ TN C AP G
AEK I FHELFFEE T ER W+ BIT ¢ chx iy s 25400 &
AEFAFMBRFOLSFLIMT A QX FH LA FTA(LE LFH) 2

T NES FETEFN T3S T SRR T ERE SR S
A BIT 5 4 2 A2 e KFAFLHRE 24 5k - X 457

FHRZIFT O F ARG R F AR AT AR YEA AN £ B HRR

GNP FEEIN Y B A2 2 2 RS R e R R MM A G el

)
NS

e

Bz 2 - 26 OTA LR U E S AR M PR 0 2 TR R ARG

R

2R b2 e 2

Siemens v. Argentine % (2007)R] £.% — B #te e § B2 § itk i o
GAREFE SR F a7 AP{ERK 2 SITS 27 » B FH N F &2 B A
B FE I K AL F 0 18 SITS 2 @ &8 7 R 2Eg it 1998 & 47 & 374 K0 A 2000
£ FIR AR ATFCR TR AL o W RSl TP AVESUR 8 06 5 2N fefe > TS
Argentina — Germany BIT (1991) = &% > £ %% ~ & ,&;& Y B iE g koo
B AW RERR ZEP G TRe R G- AT ARET &

B B P E AT B B ik o ¥ - 25 > DCF j# i % 5

AN fer & B B RS £ BRI A A RE A E L g B

24 Asian Agricultural Products Ltd. v. Republic of Sri Lanka, ICSID Case No. ARB/87/3,
Final Award, June 27, 1990, para.98 (“to estimate the value of the shareholding one had to
establish a comprehensive balance sheet which reflected the result of assessing the global assets
of Serendib in comparison with all the outstanding indebtedness thereof at the relevant time.”)
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SRRl et KT 0 A Ak At - R L S AM A, P
MR R SITS 2 @ 414 R B 2 F T it fL1 i o 3% 2 2 chpd i

L EApEnE R m;}hﬁﬁggﬁﬁgaf},{fg_,f%;;g~»;%%;;0236¢gfmﬁ—-H»nﬁﬁatﬁ ,

E WP R P R A (TR R S AR A Pl T
ATEZ ARG B RS BEHY TR & 0 5 2tk e §EE o 2
LN R R I R

- ~ #5924 o~ ehE A (income-producing assets) © H i & Bt T A
ARTFY R AL FMET FIPEFT AN BB T A ARTFI N AL hfer &
BEHRER - AT BERIDOT R - ETRFEFTAL G2 st @
P EATR DS B BT A S B Y R - SRR T 4o

- fFokG B ERZEREFEZEF TR F N ] e

FHEZ AN A >n R F e RV L ﬂng_@*ﬁkgg—» %

(z) # %3 F (actual investment/“out of pocket” costs)

FERTERRT A TRFFALNRA R A% e FRRFHEME T A

% Siemens A.G. v Argentine (2007), supra note 8, para. 355. (“...Usually, the book value
method applied to a recent investment is considered an appropriate method of calculating its
fair market value when there is no market for the assets expropriated. On the other hand, the
DCF method is applied to ongoing concerns based on the historical data of their revenues and
profits; otherwise, it is considered that the data is too speculative to calculate future profits.

Normally the two methods are regarded as alternative means of valuing the same object...”)
2% 1., para. 375, 385.

%7 Case summary of Siemens A.G. v The Argentine Republic, p.13-14. Available at
http://www.biicl.org/files/3905_2007_siemens_v_argentina.pdf (last visited: Nov. 12, 2012).

28 Campbell McLachlan, Laurence Shore & Matthew Weiniger, INTERNATIONAL

INVESTMENT ARBITRATION: SUBSTANTIVE PRINCIPLES, para. 9.21 (2007).
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TG 2

BT R B 0 B R T AT AP T AR 2 R iR E
FEEd T3 G EARE . BX AR & F A KRB 4 ERR] AR
B g Rk A EERREIT 2 L3 22 0 Wena Hotels v. Egypt % (2000)

% Azurix v. Argentine % (2006) ¥ & 4t & o

239 4o Israel — Romania BIT (1999)  #-5 %45 5 1% % 7 B € & % 5~ 8 pFenffr T 52
Z_— o (“In the event that market value cannot be easily ascertained, the compensation shall be
determined based on equitable principles taking into account, inter alia, the capital invested,
its appreciation or depreciation, current returns, replacement value and other relevant

factors.”)(emphasis added). See Dolzer & Stevens, supra note 125, at 111.

0 See S.D. Myers, Inc v. Government of Canada, supra note 189, para. 309; Marvin Roy
Feldman v. United Mexican States (“Feldman™), supra note 189, para. 195. ( “...the drafters of
the NAFTA intended to leave it open to tribunals to determine a measure of compensation
appropriate to the specific circumstances of the case, taking into account the principles of both

international law and the provisions of the NAFTA.”)
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Wena Hotels v. Egypt % & 2 ficje » 2% 2T 5 3 E4R8 >  add o £3+
BHAERRERATRG 0 A P FRRTE TR ORI 2R EREY
A & 7 Wena Hotels »* 1989 2 1990 # & » £ & 2 ¢ 2 Egypt Hotels Company
(T# "EHC)) &3+ » R #F &L FX Y >@ Nile Hotel 2 Luxor Hotel # /7

2 SEE G EHC p 1991 & 4 7 1pde g 3 Fhid- & 05
FYEFT 1992 % 3B % Wena Hotels & > @ SGL3F 7 B o @ 4Lt @ 4L 28T SR
% goRrik & Egypt — United Kingdom BIT (1975) ¢ chgicfc 2 2T 2 & 38 % 15 0

B AR F AARE S A LR F e - 2 B AT 4 -

2

Bl S g 4% > Wena Hotels v. Egypt & # 3% et 3 3R B3R 5 0
Bw ¥ gt g BOE IR A (lost profits) ~ 4% ¢ 4f % (lost opportunities) # i2 2 = &
(reinstatement costs) % 45 & B 3 sk > *a FH 2 g -4 B 4 cha 3R
=3 A oW R ef Y7 WenaHotels 3% - PR SR T &% T2 B &

LI HE - N Bt F £3-5 3% o

Azurix v. Argentine 2 (2006) FY # 2 2L i s S k> TS B G

ety

PR > MR TELTFR S E 2R FRE) LY A ER Awrix 279
TR F R E PR 2 7 ABA- 2 1999 £ 1 43+ 8 F £ A ehigfl & o
BERAUET T AT ITE AR R - PR E O BEAZEEN S P R
RSB K EIT ¥ §2eh 30 & chdd3F HE (Concession) ozt 2000 # P

e r ol F + A ABA vk B s 0 R SR PR A B Pl o s
AR L LM ARE R DB - Kk 2000 # % T 2ARF 0 4 FS
Ee®BL )t g fRdp ok P aF g2 BBpi FEESL L] -2
6 ABA L& REFRTEARIBE LI LA Y FRARAE 4K

Rt ABA A& A B RIS 5 @ Mk 37 £ 1 o

1 \Wena Hotels Ltd. v. Arab Republic of Egypt, ICSID Case No. ARB/98/4, Award, Dec.
8, 2000, para. 123-124.
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AR R S L T N N T T

Argentina — United States BIT ¢ =+ = (%18 ~ TR {w F b ~ = ik

0 7

A%
s

RiEH 0 L FY A ABA 2 PR AL BB K S Al o AT
TR EARER R B PR AT L N LR L2 BT RE Y EH

AT HE AP 37 en s T 5 i R o 29

IAER G EORA GF AV A RDNDTERTZ 2R § EES A

I AL V5 Sy dﬂz fEH BT ZEY AR DB T oo 1 B 3 e

ﬁ;‘é:;‘;*ﬁf_x’a.;i*ﬁi/}??gmﬁv gLLérﬁgdﬁmZOOZﬁsu ' BR R,
411999 £ ¢ Azurix = el ALy Il B I S I
2 TR F5 ¥ A R R EPERLNBER DY - F Y SRsF

RN P EL S T Y SN L0 ES LR Ry S

VRS A AV G AT FE R EIRTE -

KR AT G R R T AR A R RT A
K- RARR T LR G AR PRI o R B TR 0 b1 A

- BEERFTAGAFTERTPERFTT AZ R 2 PF EF%E L H

Il S By H A A ] SRR L o

s 2 ARAHAI S - A AmEH 2 R RERTE S i BR
FLFM2 AN APEEPHT L2 F 28I LR k2 - £ A kg
FUAc 4 o B e g 5E A ¥ B R AR ol » AAF] ki A
R N E LR I IETE S R

$-F BHEAER

(=) %E&# & (Stock Value Method)

22 pzurix v. Argentine, supra note 6, para. 424.
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BE SRS S PR R H SE LR e P

FH ook BN SR T AT HHE oA

BgEPRT LS TR AR G R REe GE R

MR R RE T B AT S B 2 A R MER A

FenE ERF o 2t

T T A

L 2ERESY
A B

BOLEH BN S

b

E:1
=

GBI S PORE AN B F T T M P o B

0% it o Enron v. Argentine % ¢ > ¥ -4 %7 Enron

AT TGS = & vk £ d 447 & (the illiquidity of TGS share)> ® %

| % H-(the effects of thin markets) > % 4% %8 5 73%& o endz iR {%

FRG AT PR AL P RESD R A SR LR B

21:1 8

FIREREF A LD FE TR P R g p u ke Enron 2 F

B AP HNEET A ARG UHFRT B ED BT A 27

7/

FRE RO FRFHFFREPFATIDNY SR EF B0 7 7L ARl gk

oy, 244

% ;% (Comparable Sales Valuation)

READIE R AR AT B BETLROTAXN DD L A B P g

Th RS BT

e A
EUBE N2 R ILRTP

FE AR SRR

DT e F ST B B - % B2 R

FEIF RPN IHEEOTIRTE Y S FERERRTAT

3 Enron v. Argentine, supra note 8, para. 381.

24 1d., para. 383.
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Fll R fiind WM ARIT Y A AF e e B A BOH f EeamE b g rgp g
/f LEHEEATFFH A - BT ARG e PR GARR O  RAHAR T
33 o

Siag v. Egypt %(2009)% - ¥ A AlioiE R R - - & P BB TR g gk

st e 2 E A 4 Rk 2 B—”(F—]-///z/{{(ﬂ{’ [ A= R-IE S L WA s AR i%x% B

TEY AR AR R P QT0F E £t g oY
F2E o AAR

for A K A e e A A R AT MO A
Yo AR T AKFERFARR Y 03 2 0 ARERFTRAY Ay Ry LA
e d o RF AP RN EEAAR NTAAHSGRTY 2 EF L 2 2 Y
AROIFRIE RIS > FFE R F L RARE SR E g A Ay
&ﬁﬁﬁgzéﬁﬁg\%gﬁéﬁ@g,&f—%%ﬁ%w# ERIE- 1P

T G R AR P B AT e o

4% (World Bank Guidelines) © 3% - 4B A 2 B AR
BE o ALEFR FR BB SRR - R DA RERE
ARG ERG T AREALGTEHPRR > 5 - - FEV ERIFH DML T >
FAPRERDTFHREL NS 2 ER G F EaF B R R E Y

HEPWEREZRFRETEZRETAAM LGS TR 2 TRFIT RS 4TS E

5 \Waguih Elie George Siag and Clorinda Vecchi v. Arab Republic of Egypt, supra note
174, paras. 551, 572.

B, X SN 2 5 F A % 2% (The Theory of Asset Pricing) » # Fpit 5§ 4 %

—RAA NG REOTR R AR AT - KT ARBELA SR RI BT ALNAEL -
TLAERE N nF A ? (“How much would you be prepared to pay today for an asset that
generated a given future flow of net receipts in the future?”) See, e.g., Robert Cooter & Thomas
Ulen, Law & Economics 37 (2011).
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%ﬁ%ﬁﬁkﬁﬁﬂﬁmﬁﬁﬁiﬁw@ B2 B F BT F

mIED A o 247
ST L HEERENEITREFE-FTARDOIT ISR E A
DAATHZFARDAREIFT AL REGEDDF (FFHF)>

(2) & g pl3% ﬂ?ﬁ4~ﬂ&.Eéiﬁmﬁﬁ%’ﬁﬁk%w@ﬁﬁﬁmﬁi

o WL inE R anE R & k£ (net cash flow) -

@ - F BRFFEREE FFHELEREZEFR G DITRE
‘ﬁ‘

N

(discount rate) » & & & e R £ £ & F47IR 0 1 3% & ¥ § £ O (present

value) -
A)E it > BB FARDGFDEP £ ErRE SR > TEHFTAESHITD
B o

(5) i B 4 fictc » F A 17 6 Bt AR SRR T IR 0 4 Ao 2 T AR st

i@ (residual value) » = % & 5 2T 3 30 BB 4 H £ -

i

BPEL Y BB T H G- fEARBENAAERENE R E T 2R >

EF R ¥ L eer 4 EA(lost profit) & 2 &+ g#r 4 4] F (lucrum cessans) ;

FPABFE R E AN E S F  F LT T ACPERIRA FER
A

Yok IR B R F E e § R RA 0 4T A A ¢

47 «wdiscounted cash flow value” means the cash receipts realistically expected from the
enterprise in each future year of its economic life as reasonably projected minus that year's
expected cash expenditure, after discounting this net cash flow for each year by a factor which
reflects the time value of money, expected inflation, and the risk associated with such cash flow
under realistic circumstances. Such discount rate may be measured by examining the rate of
return available in the same market on alternative investments of comparable risk on the basis
of their present value.”
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MiEE R G E SR R § 0 £ ER AR B E AR A e d R
EFIEAE F % (income statement)sPe 4 > ik F1E REFE* 2 €3 4R 2 A &

BB R IR £ £ P & (cash flow statement) » F B =5 25 § 5

RE B ZEFFRDEERS (A AREFT AR L TEZ I PR

Mo BEFTA ALE - LRT A

sr‘i-
\F‘b

G OUERERE A S OB SEJEA CMENEEF EEEY

EEAKES > LA =00 L EEL PRFT LA
Sed ZEIFIRFFREMBIFEESZ2EFE

L%+ 0 p Chorzow Factory & i k$t B 73 i 7 5 Gdf T a0 R P
I §_w 45 J ok (restitutio in integrum) o 7% T D R %é I e C
*2_ %% | (reparation must wipe out all the consequences of the illegal act) ; ik = 3¢
R ERBY R TERYTERBPT AT REF RERBNESDEAHFT o
D00 gr TP £t B L R AR T ERM G T BT AR

S IR Gl b S IE R R R R A kb S RY S

A BERATRED T IR AR ENTAR  THFAREL D T P
JIFIHEERE IR & S Ao tE A S & ISR R S R e BT

9 John Y. Gotanda, Recovering Lost Profits in International Disputes. 36 Georgetown
Journal of International Law 61, 91 (2004).
http://www.cisg.law.pace.edu/cisg/biblio/gotanda2.htmi#iv

%0 5.D. Myers v. Canada, supra note 189, para. 315. (“compensation should undo the
material harm inflicted by a breach of an international obligation.”)

#1 Nykomb Synergetics Technology Holding AB v. The Republic of Latvia, SCC, Arbitral
Award, Dec. 16, 2003, p.41.

#2 |ILC Avrticles 36(2): “The compensation shall cover any financially assessable damage
including loss of profits insofar as it is established.” Gotanda, supra note 249, at 91.
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IAARE R AR RK D AR R ER AREZ L dndiny AR AR R
< R p YRS Ry > A DA dpE | (damnum emergens / actual
loss suffered) = ™ =72 4] 5 ; (lucrum cessans / gain prevented) » *° & % 2 5 i2 i1

W%Tfﬁ%ﬁﬁﬁﬁﬁiié2%@$%?é‘ﬁ%?éiﬁﬁﬁﬂﬁﬁﬁ@

& o (8 Tidp & AU4R 2 (lost profit) & 8 ¢ 45" % (loss of commercial opportunity ) - 2

#Ej‘é&““sl\ﬁlxgr& F-.l,_/z‘ ﬁ rrJ;fij PPI%/Z‘ I,Z"'TA#F P‘ _Z_L ’ L‘"-i-ﬂ{ ‘?IJ = y #}#— i ﬁ]m
ZRHEYFIRBFIBRALRFELRAFTFRDY FAE S RAH L

(expectation measure > FEH FrE 2 ) @ UM FL T 2 U 5 P T FR T

L i (reliance measure » 7 47 7€ 2 ) o 2

AR ATER S R0 R G R e R T 4

ETRS
=
\g.

YA R#HS &
REHEAMARMERT ST T PRI R E A I e
e B FAHSE e r RAFIRR R T oI AMAR)BESD
EOTA PIEFRA e g AT RIS AU A R G R R A RS R MR T
DT A S BRI LSRR AR E R AT R A 1 F e A2

FAHAER 2 RLER REPENTAAFIZRZ A 2L S

H TR B L RS B R

PAPRARAE Y 184N 101 TR R A EL > A BT L AL ENE 0 LD
R EE e, ~ % 216 i TaE TR Béf FEYFRIAZ Y G R REA G
BAEFTE AL E L R F A Nk xR AF AR EREE
FEAEHZAIE RS A IE

4 Robert D. Sloane & Michael W. Reisman, supra note 12, p.136.

%5 Restatement of Contract 2d § 344 (a); John Edward Murray Jr, Murray on Contracts,
4" ed. § 117 (2001).
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ks
I

§ REAEHTIRE T R GBI R

F- 0 P 2P H B

E

FERETEFRZALARAS 725 F R ARER B DR £ 4
PRGOS RT 0 2 D] 2000 # &4 o POPF R R e B ARIE BT B B
S HEF - BB R T B AN BATREFE ST E - F]7 2006
07 & - ;702 3% 2 P 2P AUEFUR R R F R TH 2 SRR 28 %
Siemens v. Argentine % (2007)#x & & % ;= *t » H Enron  CMS - Sempra - BP %

AL MAFEREFEITRE I RG & -

RPN AR BITRERY OETER RA L A kg Lpg B
P LB Rpcnih @ s A g famp Fem 2 T3 44
AR PE G l% TR ERE I JF;FT# MEEITIRZ ’2581,”‘: BIPER 1L 28

[P
RN

F‘
£ 3 v %% Stauffer @ tarh™ £

%6 M. Ball, Assessing Damages in Claims by Investors Against States, 16 ICSID Rev 408,
420-421 (2001).

57 Asian Agricultural Products v. Sri Lanka, supra note 234, 292 (1990). (noting in
dealing with the comparable problem of the assessment of the value of good will, that its
ascertainment “requires the prior presence on the market for at least two or three years, which is

the minimum period needed in order to establish continuing business connections.)

»8 Thomas R. Stauffer, Valuation of Assets in International Takings, 17 ENERGY LAwW

JOURNAL 459, 462 (1996).
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e G B2 Be BT

R | LR R AL B R

x4 £ F 45 4 (lost investment) JE 414 % (lost profit)®>®

BLEL v g At % (Backward-looking) & 3 * &k (Forward-looking)

A# | 2 i ze4-(Documentable) 777 (Speculative)

F 20 MRG BB &R ITIRE 20 & (Stauffer)
HFrAREGEFRZFENAFEIRFLELFZ I TARAAITR 20
3-8 &% - Mataclad v. Mexico %(2000) 7 » 5 F A 444K T 25T B G HBR
B A A R TR R T AT T S B2 Flh K Fg TG
RFTeF TR s SR IAFBIE I @ DCF2 (38 8%5 9+
FEh) RF T2 (FESE 5251255 FF54)e BRI 4
R BEREKARSYE P BEIEL S £ 5 > Ak e (wholly

speculative) » B iS5 B T2 A4 16009 £ £enfF T e & o
Fo28 RENEFRZITRE ST G E PR

ke DA - RF T AN T D B e R AR B ATE LR

o AFERERER L RTHEY 50 00 AR Tz g
() st EEe 3 F

GEHEFFHARDIERD RAPRITEG B2 NE R AT FR

P gewhitiE 0 AR RAMAMBIME G W EENHL e FHRTHE o

%0 Enron v. Argentina, supra note 8, para. 385.
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ERERE NS FEEVER L LES & FES R R RS STy
B ST H L F ARPE Y EfeA Eh % 35T U 2 E B

BERIERLABRE (F7 HEs

LY D FESOFE TR AITRS L R BEROT AP B

LRI R W R R R e A B R X R NEESIEE I

e

N

3

aﬁﬁg&%’ﬁééﬁ;@ﬁéﬁﬁﬁwéﬁﬁJ$‘ b

==
¥
i
oS
.

x\‘\
[

T P ARTRGM DG AR LR EIIRE Y L F B A E
HTIF £ X AMTLIFRF - EHFLP A Bzt LR R F TR 4P
FREDTHHG E AN - W PBRIT § RADD P HY SRS S d

ez & Ko 2
(=) (L EEP A T

FER A BITRERRE HE A Rea Y o md S 0 B
%18 Excel Bl ¥ T AL 0 G 2 - BT AR K4 ShRERIE P L - 4 CME W
Czech Republic %(2004)7 » @ £ fet B & in B 3722 8 G2 » To|d 0 4
LR E AR 12 BSAERL R P A F e o mERE A AT

Gk T ) LIT R M Y B E IR R E A 0 3 R sy

R T Al R )
PSRRI R T RGBS B BRE R W R AR E 2 37

B HEFEBEEET A PR ETREY A iRk ipd

B g4 2 14 1% ¥ 17 JR(getting outside the black box) o |4 Alpha v.

%1 Marboe, supra note 12, at 738-740.

%2 g Pratt, Valuing a Business: The Analysis and Appraisal of Closely Held Companies
(Chicago 1996) at 166.
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Ukraine % (2010) » *®¢ -4 chlh FE A T - @B 4 > T2 H 12 473
PR EAEREIT T AH P AR T BB N E RS iER s PR D

1= B deiE ] K 0 B ARAD § B -

EF AR BATRE MRS B T A F 52 L RE SR L

N

e E P b myEIE B D 4 34025 A& 4 5 (infating claums) < 2P 4 5§

FRFPRER AT UF FFECRRE LI A om B BN KR TR g
iA_CMS f= Enron % - # $4 fegn 23538 - o b R I 0E 1Y G4 ik ) hig
ﬁ‘%@i"lﬁ@‘b’ ,g“xpﬁ];rz&_j,; v%;_,ﬁfbk,);‘,zi e é'?fs i%? 7&#}%1&&%’1

'EJ‘“ j\j’/ E:'F@73{#)%E"f’]& lé? o

BREGIEARAETEITRE L T VS AL G 12 4 % o de Biwater
v. Tanzania % (2008) » *°¥ -4 13k ¢ FH M pofe p PRz $ iE m Rk & 1995
AMEFHT A BITRAERR R L L RSCRE L Y
PR FTARREGEEREL f o R ERBAETHFT A g4t h |
FRE YA IR T R SRR R L WL 1 Rk R TR 2

s s v 269
TAHEBELE -

3 Alpha Projektholding GmbH v. Ukraine, ICSID Case No. ARB/07/16, Award, Oct. 20,
2010.

%4 Simmons, supra note 7, at 237-238.

2% 1d, at 238.
%6 Biwater Gauff (Tanz.) Ltd. v. Tanzania, supra note 35.
%7 1d., at para. 749.
%8 1d., at para. 766.

%9 1d., at para. 797.

101

-



¥ HFrY2LAH KFTEAAFEFRE

Mg R BATIIE FIH R H A R EIAERIE - SR i O B3 S
- B ER Y S A BT L MRS R BT T A
A B R A RAHEGN R B ARRIE @t o £
FErPR A o

b REERD - ST AT B B NP (T Fg
s ) A R TR E £ F Ay § ®(going concern value) " $t
o B4 RREN S AT EY ¥ um AN BIRE L AR T

e mAFLREHIRT OORENEITMEE S BATEAREH S -

aREPAFEY EE (RFTFEpe) & H LA r‘\’?;%ﬁ‘#—_:’f«;}ﬂ
I R A2 RETADLEE I TAC FE-BR ALY R o d AL E A
Kfer TR 2 BER Bcdp ) P W AL e AB A > AE KRBT S ENE gR
BaFompefadn ffr 9P LE 4 smmn o 2"

Hy (RFFBHe ) AT 200 $30HR AT EIRE oY
Y GENVETRTE CRAARLAFEF £ TIR Y RARENR
FiEfTEl R & 7 £ 1255 39 (reasonably be expected) € - & 2 qe F > T HAY
EHLE B RPRY MR CTETROTE R M A BITRERE Y
WA AR HEZ L RUGE R PR S ARG BB SREY L2 S

20 Supra note 225, 1V/(6)(i) (“for a going concern with a proven record of profitability, on
the basis of the discounted cash flow value”).

7 |d. (“a “going concern” means an enterprise consisting of income-producing assets
which has been in operation for a sufficient period of time to generate the data required for the
calculation of future income and which could have been expected with reasonable certainty, if
the taking had not occurred, to continue producing legitimate income over the course of its
economic life in the general circumstances following the taking by the State.”)
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e

YR EieaEN st - 2R Ay f gt & 2 i

¥
EHE- RCLRPE S D HA Ko LA RE TSR SRR

AT B BT A ENRFTALZFEFA C o Fp AR L
AP R o B8 F ¢ <30T Fanfia) o ¥ A g b AR B Ao A
(consequential loss) & 4F & P2 78 > d i 3% 2| ¥7 EFEM G A rﬁiﬂz%%?%;

Kl B AACITRE O 0 P R R RS LR LT L

Fo BREERRRESBRTA

BB G kS RT 2 SR B S R T A iR
YTH R R ELEATRRY 0 B HESZILF 2 A E(residual value){GEKF L 2T
e f °

o R ek Y AL AR R MU BERTFAL AR 4
eif it o A ADC v. Hungary % @ - # e @& ¢ S-4 A | pp i pF > A
A AP M TR LA 4 5 2P 4 Tecmed v Mexico %42 0 ¥ 34 B R R
RP- s RS HIE 4 5L RGBT A N DT A S Y 4 T

2L et $)eh CMS v Argentina %75 ¥ -4 £ R CMS 2 7 4% 4 [P {72£3

F_*

22 |prahim F. 1. Shihata, Legal Treatment of Foreign Investment: "The World Bank
Guidelines™, p.121 (1993)

2B ADC v. Hungary, supra note 61, para. 543-544.

2™ Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States, ICSID Case
No. ARB (AF)/00/2, Award, May 29, 2003, para. 199.

2’ CMS Gas Transmission Company v. The Argentine Republic, supra note 202, para.
154. CMS # A 247G ¢ Fing & F o0 F@ikikag F 0 R FL TR AT HY 54
ﬂﬂ¢<’Km@$&@L£¢ﬁ¢ﬁkmﬁmf’%iﬁdﬁ%kﬁﬁmﬁamge
T B R G RE R A EITE SFR CE 0 AR W R AETY 164 £ o
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RF &P 20.42% AR 0 WU e AR TR AR 417 5 B F AP B AR R
FEiso Y F A EHEH G 2R AR SRS REHY FA TR 4
2% o ?° 4 B 1747 RDC v. Guatemala % (2012) ¢ » # #%ies 307 i 3 £AFRE

&P

"3\1’

Fhe272d & RV A RDC2 @20 Pl L B2 2 BT § 2z p

l

R SR F VG 2P S 2 N a2 o 2T
¥- 1 FABad @ iE 2 (but-for test)

SR T R IE A s e RICAL 6 BRI IR e BB R

R e B PR B I AP A iE R R o B AT A0

i,

#3i8 -~ 425 & (denial of justice) 2 B & #Fi8 & if 2 enig F o 0 Al Foade
)J:

P

Ao p ARG - B RDORERZ R K yéﬁj‘;f:fﬁ TR S Hes T
B 81T FOE b w AR Rk enieiE Bk B AT e 0 B A R RA
o4 TR RS (A E R ARBERR T E A LA R RE

mEATIE T piE ) (but-fortest) -

CRSUEER LS AP S Rk B I SR B B I IOE R el
o W - @ (with breach) » 2 BX & & £ i@ ﬁ#ﬂ S A EFSTH BB

(without breach) - 2°¢ R ez $F T 4 Rps B3R 7 A O Th & o FP fRea g

75 CMS % tsatdicsl 7 B Hcal ¥ £ 2870 s 0 R W S 28T F B ARIEREF
m;:txi’—r? ip?w?’fﬁﬁ’fr‘f—%”‘\”‘ 5‘4’%}3"6%\']]’“}?’;‘]?\?&%?* P‘g;’%‘z"

2" Railroad Development Corporationv. Republic of Guatemala, ICSID Case No.
ARB/07/23, Award, June 29, 2012, para. 265 (“In the circumstances this situation is best
resolved by requiring Claimant, on the full and effective payment of the prescribed
compensation by Respondent, to transfer to Respondent or its nominee all the Claimant’s

shares in FVG.”)
%8 \Walde & Sabahi, supra note 12, at 52.

"% Enron v. Argentine, supra note 8, para. 380. (“To “undo the material harm” in this case,
the Tribunal considers that it needs to compare the value of Claimants’ investment before the

measures were adopted and its value at present.”)
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BTl g an— kI XA B o ﬂ‘]} LR R F T LR e A2 B
4o CMS v. Argentina % ~ Enron v. Argentina % ~ Sempra v. Argentina % ~ BG Grp. v.
Argentina % > ¥ fé * 3R E A B O T B B B L G ik I RIREE o iF

fpRiE N Y BRARA AR R Ara v A E BT R R T E R

feh ey o
FI& HRBFOPFEEET FRZT

B L AL RS A I M O R TR R R £ R T

’

FhROT I RIIEF AT L AR AN E

SE R R
AT EIRPIEPE T BARF FILRL L ZAEpEERYIREGENR
# o PO R g R B T F e g (DA PR L R EER D
Yk QANEP AL EFTAARENE Q)R L EH T LS AE

YALRF U2 @R ERT L L ERRE T EEF L NPT B @

A2 g w @ ¥ iEEHT gu2d 0 $(QE--T R #p JLHF
A REE D FFQBREEQEBAT -5 >5 3F% 5Q)%E ¥ (4)

BL7 R L5 ()B4 % R B ehE BRI o

BRAENPETEITRETEERY T HRTF] AR KRS B

RS F TR BRI RE  BRENEITRE AT L5 - TR

0 Simmons, supra note 7, at 229.

%1 Metalclad Corp. v. Mexico, ICSID Case No. ARB(AF)/97/1, Award, August 30, 2000,
para. 121.

%2 Técnicas Medioambientales Tecmed, S.A. v. Mexico, supra note 274, para. 186.

%3 \Wena Hotels Ltd. v. Arab Republic of Egypt, supra note 241, para. 123-24; Ripinsky &
Williams, supra note 11, at 205-206.
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{World Bank Guidelines on the Treatment of Foreign Direct Investment)

v
EXPROPRIATION AND UNILATERAL ALTERATIONS
OR TERMINATION OF CONTRACTS

1. A State may not expropriate or otherwise take in whole or in part a foreign private
investment in itsterritory, or take measures which have similar effects, except where this
is done in accordance with applicablelegal procedures, in pursuance in good faith of a
public purpose, without discrimination on thebasis of nationality and against the payment
of appropriate compensation.

2. Compensation for a specific investment taken by the State will, according to the details
provided below, be deemed "appropriate"” if it is adequate, effective and prompt.

3. Compensation will be deemed "adequate" if it is based on the fair market value of the
taken asset as such value is determined immediately before the time at which the taking
occurred or the decision to take the asset became publicly known.

4. Determination of the “fair market value" will be acceptable if conducted according to a
method agreed by the State and the foreign investor (hereinafter referred to as the parties)
or by a tribunal or another body designated by the parties.

5. In the absence of a determination on agreed by, or based on the agreement of, the parties,
the fair market value will be acceptable if determined by the State according to reasonable
criteria related to the market value of the investment, i.e., in an amount that a willing
buyer would normally pay to a willing seller after taking into account the nature of the
investment, the circumstances in which it would operate in the future and its specific
characteristics, including the period in which it has been in existence, the proportion of
tangible assets in the total investment and other relevant factors pertinent to the specific
circumstances of each case.

6. Without implying the exclusive validity of a single standard for the fairness by which
compensation is to be determined and as an illustration of the reasonable determination
by a State of the market value of the investment under Section 5 above, such
determination will be deemed reasonable if conducted as follows:

(i) for a going concern with a proven record of profitability, on the basis of the discounted

cash flow value;

(i) for an enterprise which, not being a proven going concern, demonstrates lack of

profitability, on the basis of the liquidation value;

(iii) for other assets, on the basis of (a) the replacement value or (b) the book value in case
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such value has been recently assessed or has been determined as of the date of the taking and

can therefore be deemed to represent a reasonable replacement value.

For the purpose of this provision:

-a “going concern” means an enterprise consisting of income-producing assets which
has been in operation for a sufficient period of time to generate the data required for the
calculation of future income and which could have been expected with reasonable certainty, if
the taking had not occurred, to continue producing legitimate income over the course of its
economic life in the general circumstances following the taking by the State;

-“discounted cash flow value” means the cash receipts realistically expected from the
enterprise in each future year of its economic life as reasonably projected minus that year's
expected cash expenditure, after discounting this net cash flow for each year by a factor
which reflects the time value of money, expected inflation, and the risk associated with such
cash flow under realistic circumstances. Such discount rate may be measured by examining
the rate of return available in the same market on alternative investments of comparable risk
on the basis of their present value;

-“liquidation value” means the amounts at which individual assets comprising the
enterprise or the entire assets of the enterprise could be sold under conditions of liquidation to
a willing buyer less any liabilities
which the enterprise has to meet;

-"replacement value" means the cash amount required to replace the individual assets of
the enterprise in their actual state as of the date of the taking; and

-"book value" means the difference between the enterprise's assets and liabilities as
recorded on its financial statements or the amount at which the taken tangible assets appear on
the balance sheet of the enterprise, representing their cost after deducting accumulated
depreciation in accordance with generally accepted accounting principles.

7. Compensation will be deemed "effective" if it is paid in the currency brought in by the
investor where it remains convertible, in another currency designated as freely usable by
the International Monetary Fund or in any other currency accepted by the investor.

8. Compensation will be deemed to be "prompt" in normal circumstances if paid without
delay. In cases where the State faces exceptional circumstances, as reflected in an
arrangement for the use of the resources of the International Monetary Fund or under
similar objective circumstances of established foreign exchange stringencies,
compensation in the currency designated under Section 7 above may be paid in
installments within a period which will be as short as possible and which will not in any
case exceed five years from the time of the taking, provided that reasonable,
market-related interest applies to the deferred payments in the same currency.

9. Compensation according to the above criteria will not be due, or will be reduced in case
the investment is taken by the State as a sanction against an investor who has violated the
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State's law and regulations which have been in force prior to the taking, as such violation
is determined by a court of law. Further disputes regarding claims for compensation in
such a case will be settled in accordance with the provisions of Guideline V.

10. In case of comprehensive non-discriminatory nationalizations effected in the process of
large scale social reforms under exceptional circumstances of revolution, war and similar
exigencies, the compensation may be determined through negotiations between the host
State and the investors' home State and failing this, through international arbitration.

11. The provisions of Section | of this Guideline will apply with respect to the conditions
under which a State may unilaterally terminate, amend or otherwise disclaim liability
under a contract with a foreign private investor for other than commercial reasons, i.e.,
where the State acts as a sovereign and not as a contracting party. Compensation due to
the investor in such cases will be determined in the light of the provisions of Sections 2 to
9 of this Guideline. Liability for repudiation of contract for commercial reasons, i.e. ,
where the State acts as a contracting party, will be determined under the applicable law of
the contract.

{Energy Charter Treaty)

ARTICLE 13 EXPROPRIATION
(1) Investments of Investors of a Contracting Party in the Area of any other Contracting Party
shall not be nationalized, expropriated or subjected to a measure or measures having effect
equivalent to nationalization or. expropriation (hereinafter referred to as “Expropriation”)
except where such Expropriation is:

(a) for a purpose which is in the public interest;

(b) not discriminatory;

(c) carried out under due process of law; and

(d) accompanied by the payment of prompt, adequate and effective compensation.

Such compensation shall amount to the fair market value of the Investment expropriated at

the time immediately before the Expropriation or impending Expropriation became known in
such a way as to affect the value of the Investment (hereinafter referred to as the “Valuation
Date”). Such fair market value shall at the request of the Investor be expressed in a Freely
Convertible Currency on the basis of the market rate of exchange existing for that currency on
the Valuation Date. Compensation shall also include interest at a commercial rate
established on a market basis from the date of Expropriation until the date of payment.
(2) The Investor affected shall have a right to prompt review, under the law of the Contracting
Party making the Expropriation, by a judicial or other competent and independent authority of
that Contracting Party, of its case, of the valuation of its Investment, and of the payment of
compensation, in accordance with the principles set out in paragraph (1).
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(3) For the avoidance of doubt, Expropriation shall include situations where a Contracting
Party expropriates the assets of a company or enterprise in its Area in which an Investor of
any other Contracting Party has an Investment, including through the ownership of shares.

¢{North American Free Trade Agreement)

Article 1110: Expropriation and Compensation

1. No Party may directly or indirectly nationalize or expropriate an investment of an investor
of another Party in its territory or take a measure tantamount to nationalization or
expropriation of such an investment (“expropriation™), except:

(a) for a public purpose;

(b) on a non-discriminatory basis;

(c) in accordance with due process of law and Article 1105(1); and

(d) on payment of compensation in accordance with paragraphs 2 through 6.
2. Compensation shall be equivalent to the fair market value of the expropriated investment
immediately before the expropriation took place ("date of expropriation™), and shall not
reflect any change in value occurring because the intended expropriation had become known
earlier. Valuation criteria shall include going concern value, asset value including declared
tax value of tangible property, and other criteria, as appropriate, to determine fair market
value.
3. Compensation shall be paid without delay and be fully realizable.
4. If payment is made in a G7 currency, compensation shall include interest at a commercially
reasonable rate for that currency from the date of expropriation until the date of actual
payment.
5. If a Party elects to pay in a currency other than a G7 currency, the amount paid on the date
of payment, if converted into a G7 currency at the market rate of exchange prevailing on that
date, shall be no less than if the amount of compensation owed on the date of expropriation
had been converted into that G7 currency at the market rate of exchange prevailing on that
date, and interest had accrued at a commercially reasonable rate for that G7 currency from the
date of expropriation until the date of payment.
6. On payment, compensation shall be freely transferable as provided in Article 1109.
7. This Article does not apply to the issuance of compulsory licenses granted in relation to
intellectual property rights, or to the revocation, limitation or creation of intellectual property
rights, to the extent that such issuance, revocation, limitation or creation is consistent with
Chapter Seventeen (Intellectual Property).
8. For purposes of this Article and for greater certainty, a non-discriminatory measure of
general application shall not be considered a measure tantamount to an expropriation of a debt
security or loan covered by this Chapter solely on the ground that the measure imposes costs
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on the debtor that cause it to default on the debt.

€2012 U.S. Model Bilateral Investment Treaty)

Article 6: Expropriation and Compensation

1. Neither Party may expropriate or nationalize a covered investment either directly or
indirectly through measures equivalent to expropriation or nationalization (“expropriation”),
except:

(a) for a public purpose;

(b) in a non-discriminatory manner;

(c) on payment of prompt, adequate, and effective compensation; and

(d) in accordance with due process of law and Article 5 [Minimum Standard of
Treatment](1) through (3).
2. The compensation referred to in paragraph 1(c) shall:

(a) be paid without delay;

(b) be equivalent to the fair. market value of the expropriated investment immediately
before the expropriation took place (“the date of expropriation”);

(c) not reflect any change in value occurring because the intended expropriation had
become known earlier; and

(d) be fully realizable and freely transferable.
3. If the fair market value is denominated in a freely usable currency, the compensation
referred to in paragraph 1(c) shall be no less than the fair market value on the date of
expropriation, plus interest at a commercially reasonable rate for that currency, accrued from
the date of expropriation until the date of payment.
4. If the fair market value is denominated in a currency that is not freely usable, the
compensation referred to in paragraph 1(c) — converted into the currency of payment at the
market rate of exchange prevailing on the date of payment — shall be no less than:

(a) the fair market value on the date of expropriation, converted into a freely usable
currency at the market rate of exchange prevailing on that date, plus

(b) interest, at a commercially reasonable rate for that freely usable currency, accrued
from the date of expropriation until the date of payment.
5. This Article does not apply to the issuance of compulsory licenses granted in relation to
intellectual property rights in accordance with the TRIPS Agreement, or to the revocation,
limitation, or creation of intellectual property rights, to the extent that such issuance,
revocation, limitation, or creation is consistent with the TRIPS Agreement.
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