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ABSTRACT

In Taiwan, discussions about the scope of damages for breach of contract
in comparison to damages of torts, is significantly scarce. This article takes
Japan as an example and introduces the evolution of Article 416 of the Civil
Code of Japan. It observes the way in which Japan takes foreseeability or
theory of ‘adequate causation’

The predecessors of CC art.416 are art. 385 of the old Civil Code and art.
410 of Draft of Civil Code. The former was drafted by the French scholar
Boissonade and expressly adopted rule of foreseeability. After it became art.
410 of Draft of Civil Code, it was affected by the theory of adequate causation,
but it remained rule of foreseeability as a method of limiting damages.

In A.D. 1890 to 1965, Japanese law was under the dominant influence of
German law ,Japanes scholar used the theory of ‘adequate causation’ to
explain CC art.416.They thought that CC art.416 is eual to ‘adequate
causation’

Until A.D. 1970, Japanese scholars began to question the opinion said
above, Yosio Hirai argued that art.416 of Japanese Civil Code is affected by
French law and English law more strongly than German law. He pointed out
the majority uses the phrase™ adequate causation " to deal with three different
problems: but for test, methods of limiting damages, measure of damage.
Art.416 of Japanese Civil Code only deals with methods of limiting damages,
and uses rule of foreseeability to solve the problem. Although after Hirai
published his thoery, Japanese practice still uses adequate causation to explain
CC art.416 , Hirai inspires other scholars to know the importance of the
agreement ofthe parties.

Japan has recently begins to amend their Civil Code.The commission of
reform of Civil Code proposes their draft 3.1.1.67 .This article expressly use
rule of foreseeability. They uses Article 3.1.1.69 ~ 3.1.1.71 to deal with the
problem of measure of damage.We can say that Hirai’s theory is adopted.
Recently " the draft of intermediate trial," still takes rule of foreseeability as a
principle to limit damage for breach of contract, but removed regulation abut
measure of damage.

In Taiwan,the Majority uses " adequate causation " to limit damage for
breach of contract .But the rule of foreseeability is actually better than
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this.Becuse it respects the agreenment of the parties, it can limit damage more
reasonably. This article proposes to use the rule of foreseeability .The

possibility of using the rule of foreseeabilityin Taiwan is Article 216 of Taiwan
Code of Civil.

Keywords: contract, breach of contract, limit damages, rule of
foreseeability, adequate causation
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University Press, 320-321(1981).

® Smith, J. C., The Law of Contract, London: Sweet & Maxwell, 1989, 196. itk » ( FLLYIEEHLIETE
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Peel, Treitel on the law of contract ,1048-1049(2007). Jill Poole ,Textbook on contract law,383(2008).
Michael H. Whincup, Contract law and practice : the English system and continental comparisons,252(1996).
© PRERBE (FLLYIE B R TE R AT RE MR E R B 28 — DL 1980 FE Bk & BB i s B B ALY Bty )
H 28 BT EUEREEFEE 2 hE 15/ 52 - Edwin Peel, Treitel on the law of contract ,1047(2007). Michael
H. Whincup, Contract law and practice : the English system and continental comparisons,252(1996).
“ HREZFES

51 Damages for non-delivery.
(1)Where the seller wrongfully neglects or refuses to deliver the goods to the buyer, the buyer may maintain
an action against the seller for damages for non-delivery.
(2)The measure of damages 1s the estimated loss directly and naturally resulting, in the ordinary course of
events, from the seller’ s breach of contract.
(3)Where there 1s an available market for the goods in question the measure of damages is prima facie to be
ascertained by the difference between the contract price and the market or current price of the goods at the
time or times when they ought to have been delivered or (if no time was fixed) at the time of the refusal to
deliver.

54 Interest, etc.
Nothing in this Act affects the right of the buyer or the seller to recover interest or special damages in any
case where by law interest or special damages may be recoverable, or to recover money paid where the
consideration for the payment of it has failed.
" G. H. Treitel, Methods of Limiting Damages ,Remedies for Breach of Contract: A Comparative
Account, Oxford Scholarship Online,11(1988).
* TJill Poole ,Textbook on contract law,355(2008).
¥ Peterson v. Ayre(1853) 13 C.B. 353,365.Maule J£'E Foitt th— 5 #8306 {F A5 @5 [ -
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{FEErEAE  HHE A BRE o Cf. Atiyah, The Sale of Goods,1963,pp.184-185.

™ Thol v. Henderson(1882) 8 Q.B.D. 457.

” Williams v.Reynolds(1865)6 Q.B.D.495.

" [1927] 2,K.B.535.

" Patrick v. Russo-British Grain Export. Co.2& » 7E/NRHYE B #24Y » MR E B A E e e
Eﬂ Salter JAE R AHE AW LN EHMESAE 2 A\ 2 ’% "WEEANAZENE B2 AT
AR DU HHE N ORIE LS ks S Ry /e 4 BT ol S (AR B T (E S & Z BRI E 5K - 5940
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BRGNS T SR s 2 B - SFHEHEA97D) - (IBERHEEDOH ) » WK » H 204-205 » R
o R KRR -
P OEHEHE97]) o (EEREEOE ) - W 0 H 268 0 HoTHD ¢ R KERHARE -
" G. C. Cheshire and C. H. S. Fifoot, The law of contract,544(1969).
" G. C. Cheshire and C. H. S. Fifoot, The law of contract,545(1969).
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" Cheshire and Fifoot, The Law of Contract,517 ets(1960).

* Treitel, Law of Contracts, 1962,p.588.485 [ E SEHELHE(1971) (IEEREETEDOE R ) WIHK E 269 -
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* G. C. Cheshire and C. H. S. Fifoot, The law of contract,556(1969).
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(1) Should the issue of whether or not damages have occurred, and the amount of the damage or of the
equivalent in money to be reimbursed, be in dispute among the parties, the court shall rule on this issue at its
discretion and conviction, based on its evaluation of all circumstances. The court may decide at its discretion
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