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Abstract

Offshore havens- formally known as tax havens or offshore financial centers in the international tax
or financial regimes- are largely small countries or jurisdicttions famous (or infamous?) for their tax
policy and financial information secrecy. Though a lot of research has been done to determine
whether such havens have caused or will cause damage to the stability of international tax or
financial system(s), and the total well-being of all humans for that matter as well, much less has
been devoted to their impact on corporate governance, which made its prominent appearing in the
Eron case during the turn of the 21st century. Since only the miltinational corporations would use
offshore havens as part of their business strategies or planning, and one cannot seriously talk about
corporate governance without notifying the corporate in the first place, this thesis would try to
fulfill that void (impact of offshore havens on corporate governance) by first acknowledging that
the corporate governance (structure) of miltinational corporations is much more different, difficult
and complicated than that of domestic firms due to both their transnational-dealing nature and
complex organizational structure, and then going into discussing how offshore havens’ tax policy
and financial information secrecy each in general would aggrevate the situation. Figuratively
speaking, if the financial information secrecy of offshore havens is the Graet Wall to protect any
information insiders secretly held from outsiders or government autority, the special tax policy of
offshore havens is the black hole sucking all the information so that there won’t be any effective
exchange of information at all. To cure these information-asymmetry problems, international
organizations like OECD or FATF eager to fulfill their missions of fighting tax evasion and money
laundry/terrorism financing by bringing transparency into offshore havens would help, but without
deeper undeastanding of offshore havens and how they make their livings, one would never truly
succeed for that the information seekers are naturally and substantially disadvantageous to the
infornation holders/givers in the first place, especially given that there’s no motivation and benefits
to the latter to cooperate with the former, let alone there might even come a lot of harm to them.
Offshore havens could simply adapt “commit but not comply” strategy to delay and retard any
meningful exchange of information while taking the heat off imposed by the mainstream
international society (by simply “committing”). Hence some scholars have proposed that an
international or tran-govermental information market would make transnational exchange of
information more sucessful and efficient, and beneficial to all countries and jurisdictions involved.
The author of this thesis prefers this method to oppressive and extortionary one the OECD and
FATF currently employed to deal with information problems created by offshore havens-

information is never free; we just take it for granted for a long time.

Keywords: Offshore Havens, Tax Havens, Offshore Financial Centers, Globla dimension of

Corporate Governance, Information Secrecy, Multinational Enterprises, Transnational Corporations
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Crackdown, REUTERS, Mar. 3, 2009, posted at
http://www.reuters.com/article/politicsNews/idUSTRES52271L.20090303 ("We fully support the
legislation ... on offshore tax centers .... ) (last visited Mar. 1, 2013); “The G20 and tax: Haven
hypocrisy,” The Economist, March 26, 2009, posted at http: //www economist.com/node/13382279 (last
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' Seee.g. Landon Thomas Jr., Offshore Havens Considers a Heresy: Taxation, N.Y. TIMES, Oct. 3, 2009,
posted at http://www.nytimes.com/2009/10/04/business/global/04cayman.html? r=0 (last visited Mar.
1,2013)

2 See David Cohen, Offshore Haven: Cold Water Poured on Sealand Security, GUARDIAN, June 6,
2000, at 24 ; see also James Grimmelmann, Sealand, Havenco, and the Rule of Law, 2012 U. 1lL. L. Rev.
405 (2012).
# See Michael L. Rustad, Negligent Enablement of Trade Secret Misappropriation, 22 Santa Clara
Computer & High Tech. L.J. 455, 461 (2006) (“Finally, the enactment of an international convention or
extradition treaty will also be needed to reach foreign spies living on another continent or operating in an
offshore haven.”)
# See Michael L. Rustad, Punitive Damages in Cyberspace: Where in the World Is the Consumer, 7 Chap.
L. Rev. 39 (2004)("Internet fraud is frequently launched from an offshore haven. For instance, the large
numbers of Nigerian bank fraud schemes are hard to control because the perpetuators are located in West
Africa...... The typical plaintiff in Internet punitive litigation is a large corporation suing a defendant in
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1998 o Hoimy = i = 9= Fidih = SVERBE G IS e 5 TS
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preferential tax regimes)([* ¥ F’—‘ﬁﬁt@ M J%’E{fﬁﬁ'ﬁﬁ%ﬁf@ | (harmful tax practices)) » B+

the dark side of the Net. Internet defendants are typically cybersquatters, online pornographers, spammers,
or anonymous critics located in an offshore haven.”)

* See Jonathan Stray, Iceland Aims to Become an Offshore Haven for Journalists and Leakers, NEIMAN
JOURNALISM LAB, Feb. 11, 2010, posted at
http://www.niemanlab.org/2010/02/iceland-aims-to-become-an-offshore-haven-for-journalists-and-leaker
s/ (last visited Mar. 1,2013)

% See OECD, 1998, supra note 9, at para. 1.

7" See supra note 9.
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# See Michael Littlewood, Tax Competition: Harmful to Whom?, 26 Mich. J. Int'1 L. 411, 421 (2005)[ ™~
#i Tax Competition].
* See OECD, 1998, supra note 9, at para. 4.
0 Id. at para. 52.
°' Id. at para. 52 (“Tax havens typically have in place laws or administrative practices under which
businesses and individuals can benefit from strict secrecy rules and other protections against scrutiny by
tax authorities thereby preventing the effective exchange of information on taxpayers benefiting from the
low tax jurisdiction.”).
2 Id. at para. 52 (“A lack of transparency in the operation of the legislative, legal or administrative
provisions is another factor in identifying tax havens.”).
>3 Id. at para. 52 (“The absence of a requirement that the activity be substantial is important since it
would suggest that a jurisdiction may be attempting to attract investment or transactions that are purely
tax driven.”).
O ZE ST I J’gf/%{?ﬁ?‘ 2001 &+ Fﬁ@ﬁfl FIF BE P 1249 T 27 The no or nominal tax criterion
[it said] is not sufficient, by itself, to result in characterization as a tax haven. The OECD recognizes that
every jurisdiction has a right to determine whether to impose direct taxes and, if so, to determine the
appropriate tax rate.” See OECD, 2001, supra note 9, at para. 16.
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> See OECD, 2000, supra note 9, at para. 7, n. 4. (“....the jurisdiction facilitates the establishment of
foreign-owned entities without the need for a local substantive presence or prohibits these entities from
having any commercial impact on the local economy.”).
%6 See OECD, 2001, supra note 9, at para. 27. (“....in interpreting the no substantial activities criterion,
the Forum sought to determine whether there were factors that discouraged substantial domestic
activities.”).
7 See e.g. Robert T. Kudrle, The OECD's Harmful Tax Competition Initiative and the Tax Havens: From
Bombshell to Damp Squib, 8 Global Econ. J. 1, 7-9 (2008).
S8 P I HJ)FT ) T ﬁ LT P IR | Lx,??ﬁ/ QR 1Y e P P OE 3 B
[ ™ EELE"_’TT“[J‘ J “ gtﬁ AT ﬂ‘E'FE » see Kyle Rainsford, Tax Treaties with Tax Havens: The Hidden Tax
Break, 17 Auckland U. L. Rev. 60, 64-5 (2011)[  # Tax Treaties with Tax Havens.: The Hidden Tax
Break].
* See OECD, 2001, supra note 9, at para. 38. (“By committing to effective exchange of information, a
jurisdiction agrees to establish a mechanism for the effective exchange of information that includes the
following elements. The commitment ensures that there is a legal mechanism in place that allows
information to be given to a tax authority of another country in response to a request for information that
may be relevant to a specific tax inquiry. An essential element of effective exchange of information is the
implementation of appropriate safeguards to ensure that the information obtained and provided is used
only for the purposes for which it was sought. The adequate protection of taxpayers' rights and the
confidentiality of their tax affairs is essential to preserving the integrity and effectiveness of exchange of
information programs .... In the case of information requested for the investigation and prosecution of a
criminal tax matter, the information should be provided without a requirement that the conduct being
investigated would constitute a crime under the laws of the requested jurisdiction if it occurred in that
jurisdiction. In the case of information requested in the context of a civil tax matter, the requested
jurisdiction should provide information without regard to whether or not the requested jurisdiction has an
interest in obtaining the information for its own domestic tax purposes. The committing jurisdiction is
also asked to agree that it will have administrative practices in place so that the legal mechanism for
exchange of information will function effectively and can be monitored”)
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50 See OECD, 2001, supra note 9, at para. 37. (“By committing to transparency, a jurisdiction agrees that
there will be no non-transparent features of its tax system, such as rules that depart from established laws
and practices within the jurisdiction, "secret" tax rulings or the ability of persons to "negotiate" the rate of
tax to be applied. Transparency also requires financial accounts to be audited or filed. Exceptions to this
standard may be warranted where the transactions of an entity are deminimis or the entity is engaged
solely in local activities and does not have foreign ownership, beneficiaries, management or other
involvement. A committing jurisdiction also agrees that its governmental authorities should have access to
beneficial ownership information regarding the ownership of all types of entities and to bank information
that may be relevant to criminal and civil tax matters.”).
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81 See Tax Treaties with Tax Havens: The Hidden Tax Break , supra note 58, at 65(“The publication of the
OECD's "grey list" in April 2009 put more pressure on tax havens to live up to their promises. This report,
entitled A Progress Report on the Jurisdictions Surveyed by the OECD Global Forum in Implementing
the Internationally Agreed Tax Standard," comprised three lists in a "name and shame" technique. The
"white" list contained countries that had agreed to the standard and had signed more than 12 TIEAs or
DTAs with the modern EOI article. The "grey" list contained countries that had agreed to the standard, but
had failed to sign the requisite number of treaties (including, to their outrage, a number of OECD
members: Austria, Belgium, Luxembourg and Switzerland). The "black" list had countries that had not
yet agreed to the standard.”); see also OECD, A Progress Report on the Jurisdictions Surveyed by the
OECD Global Forum in Implementing the Internationally Agreed Tax Standard (2009), available at
http://www.vfsint.com/siteimgs/OECD%20REPORT%200N%20TAX%20STANDARDS.pdf
(“Following the G20 meeting and communiqué, the OECD Secretariat has provided a detailed report on
progress by financial centres around the world towards implementation of an internationally agreed
standard on exchange of information for tax purposes. The report consists of four parts: 1. jurisdictions
that have substantially implemented the internationally agreed tax standard. 2. tax havens that have
committed to the internationally agreed tax standard but have not yet substantially implemented it. 3.
other financial centres that have committed to the internationally agreed tax standard but have not yet
substantially implemented it. 4. jurisdictions that have not committed to implement the internationally
agreed tax standard.”).
62 See Stephen Troiano, The U.S. Assault on Swiss Bank Secrecy and the Impact on Tax Havens, 17 New
Eng. J. Int'l & Comp. L. 317, 325 (2011)(“The effects of the blacklist are not immediately clear. By
November 2009, there were no jurisdictions that had not committed to the OECD standard. Nine
jurisdictions agreed to the standard buthad not yet substantially implemented it. The defensive
measuresthat essentially amounted to sanctions were also never implemented.”)[ ™ #i The U.S. Assault on
Swiss Bank Secrecy and the Impact on Tax Havens].
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63 See Tux Competition, supra note 48, at 422.

% Id. at 460.

% Id at 420.

% OECD F;ﬁiﬁajf'%%%”’i@?ﬁl[ﬁwwfn\ o K 2012 I ©IE) 34 lﬁfF Bl ﬁi'”aﬁ&ﬁﬂ?ﬁ FIfY
A RER 1 Ry ey IR AR H 2 R mﬁﬁmﬁ'jﬂlm“ - fle ¥ lﬁfé £

Ao fﬁ' [ e P Jﬁ@ See Convention on the Organisation for Economic Co-operation
and Development, arts. 1, 2, Dec. 14, 1960, 12 U.S.T. 1728, 888 U.N.T.S. 179, available at
http://www.oecd.0rg/general/conventionontheorganisationforeconomicco—operationanddevelopment.htm
(last visited Mar. 1, 2013).
%7 See J.C. SHARMAN, HAVENS IN A STORM: THE STRUGGLE FOR GLOBAL TAX REGULATION,
101-48 (2006). See also Akiko Hishikawa, The Death of Tax Havens?, 25 B.C. Int'l & Comp. L. Rev. 389,
401-12 (2002)(??[%?&?[] FEVERI U P 4 Sy~ E): Vaughn E. James, Twenty-First Century
Pirates of the Caribbean: How the Organization for Economic Cooperation and Development Robbed
Fourteen CARICOM Countries of Their Tax and Economic Policy Sovereignty, 34 U. Miami Inter-Am. L.
Rev. 1, 28-39 (2002) (F<F1 ity E=4 H [ ?E(CARICOM):&TF" OECD Rt T E £, pu™~ ).
6% See Richard K. Gordon, On the Use and Abuse of Standards for Law: Global Governance and Offshore
Financial Centers, 88 N.C. L. Rev. 501, 522-3 (2010). ("* *& On the Use and Abuse of Standards for
Law).
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“ Id. at 512,522.
" Id. at 512.5555¢ g.gu[‘ﬁﬂ RICHARD K. GORDON 77 IMF ~ {510 £ » [ S55i IMF o] e
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PJ [i PEfF > N AR RLA P LED R Fgﬂ%[ﬁ&[’% FVF(I EfET H‘ﬂ:ﬂ?f/ » see generally
OSEPH E. STIGLITZ, GLOBA IZATION AND ITS DISCONTENTS, New York : W.W. Norton(2002).
' Articles of Agreement of the International Monetary Fund, Dec. 27, 1945, 60 Stat.1401, 2 UN.TS. 39
(as amended by the Second Amendment to the Articles of Agreement of the International Monetary Fund,
Apr. 30, 1976, 29 U.S.T. 2203, 15 LL.M. 546). F'f IJ IJ%’??I:%‘X*V IMF f l%ﬁﬁ"
http://www.imf.org/external/pubs/ft/aa/index.htm. (last V1s1ted Mar. 1,2013)
7 Id. art. 1V, § 1(1)& (ii).
" Id. art. IV, § 3.
7 See IMF Surveillance, A Factsheet (September 26, 2012),
http://www.imf.org/external/np/exr/facts/surv.htm.
5 See Articles of Agreement of the International Monetary Fund, art. V, § 3; see also IMF, IMF
Conditionality, A Factsheet (September 26, 2012), http://www.imf.org/external/np/exr/facts/conditio.htm
(i IMF's - fHB(EHH V).
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0 Id. at 545-8.
*' Id. at 550.
2 Id. at 554.
% See Luca Errico & Alberto Musalem, Offshore Banking:An Analysis of Micro- and Macro-Prudential
Issues, IMF Working Paper No. 99/5 39 (1999), available at
http://www.imf.org/external/pubs/ft/wp/1999/wp9905.pdf (last visited Mar.1, 2013)
* Id. at6.
27



Ay o 3 H—F N iﬁﬂfﬁﬂﬁ‘aﬁ@#&ﬁj Ep?ﬁ :
Lo BB S B BRI () Efe T (reserve requirements)
2. SlEEpIe Hﬂ\jﬁ 73 RLedAN (tax- exempt)fl‘/ i ?1}3[ Fiﬁjﬁﬁ’ il AT E]

g 1R
A I T T R S L T
4. TR TRV AT
IR < T CARERSRY (U B IMP R SRl A -
(B 9 4 ) 2 70 9 9 17 0 T P s Ja\?]nﬁ% Z
(current account transaction) T By R0 o

Ao ‘“571{?1 It & BiF 1= (OF Cs) = At i (tax havens)f* UL @E&#[j P
i Il » Ti{ﬁ]ﬂlﬁ?‘lMFﬁ?ﬁ'EﬁElfJ[ES‘«[W%‘é?ﬁiﬂlnT”a\% I U Pl POt & AL e
VR IR EEER o B E - FE—% - SIS P Potter Stewartht
Jacobellis v. Ohio— %IV £ 'f T = 0T know it when Isee it 1) j — AL
(arbitrary)fy | B 0 F gﬁfﬁ{%ﬁ LI AL | URLR e 2V PSR AP
S Y RLE PR AT USRS = o IR SRS | RlISHE F’?é?:vt[l ’
Ko 17 2007 > IMF hi- [y |‘Eﬁfﬁ7ﬁ £,E%" Concept of Offshore Financial Centers:
In Search of an Operational Definition - I?}Ti/ F'{ if_ﬁ}ﬁ}?? B ER ’}{5]/ Jﬁ}?‘ ‘575“;
RSB OO R S LTI SRR R 1 RO S
FIEo s, o T | s AR B 1) R0 5T B9 2 R~ &
B ORI - 0 RS R TR SR
*Fj Ex(intrinsic feature)—21[] lﬁﬂkﬂf LIt R o py T IR — e R 2 TR

;Tf (RS~ ST R RS £ 2 B PO P B S F:?JFFII{'@J bh~ IR
glﬁggﬂ;ﬁﬁ;g;éz BYEIZ (I 27 B 2 RS i YT Al = > ARk
*f’g 2011 = 7 P29 FI o [N PR ]
8 See Cassard M., The Role of Offshore Centers in International Financial Intermediation, IMF Working
Paper No. 107 (1994).
87 See G. Scott Dowling, Fatal Broadside: The Demise of Caribbean Offshore Financial Confidentiality
Post USA PATRIOT Act 17 Transnat'l Law 259, 263 (2004).
" BRHEAR A R 100 29
¥ See Concept of O, shore Financial Centers, supra note 9, at 4.
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% See IMF, OFFSHORE FINANCIAL CENTERS: THE ASSESSMENT PROGRAM-A PROGRESS
REPORT 11 tbl.2 (2006), available at http://www.imf.org/external/np/pp/eng/2006/020806.pdf (last
visited Mar.1, 2013).
% See IMF, OFFSHORE FINANCIAL CENTER PROGRAM: A PROGRESS REPORT 10 (2002),
available at Atzp.//www.imf.org/external/np/mae/oshore/2002/eng/032802.pdf (last visited Mar.1, 2013).
77 See IMF, OFFSHORE FINANCIAL CENTERS, THE ASSESSMENT PROGRAM: A PROGRESS
REPORT AND THE FUTURE OF THE PROGRAM 12 (2003), available at
http://www.imf.org/external/np/mae/oshore/2003/eng/031403.pdf (last visited Mar.1, 2013).
% See IMF, OFFSHORE FINANCIAL CENTERS: THE ASSESSMENT PROGRAM: A PROGRESS
REPORT 3 (2005), available at http://www.imf.org/external/np/pp/eng/2005/022505.pdf (last visited
Mar.1, 2013).
%" See Public Information Notice (PIN) No. 08/82, IMF, IMF Executive Board Integrates the Offshore
Financial Center Assessment Program with the FSAP (July 9, 2008), available at
http://www.imf.org/external/np/sec/pn/2008/pn0882.htm (last visited Mar.1, 2013).
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1% See Anne-Marie Slaughter, Global Government Networks, Global Information Agencies, and
Disaggregated Democracy, 24 Mich. J. Int’l L. 1041, 1046 n.16 (2003); Anne-Marie Slaughter,
Sovereignty and Power in a Networked World Order, 40 Stan. J. Int’1 L. 283, 289 (2004); see also GovT
COMM'N ON CAPITAL FLIGHT FROM POOR COUNTRIES, NOU 2009:19, TAX HAVENS AND
DEVELOPMENT 93 (2009) (Nor.), available at
http://www.cmi.no/publications/ﬁle/3470-tax-havens-and-development pdf (last visited Mar. 1, 2013)[ »
i TAX HAVENS AND DEVELOPMENT].J" 17+ 2008 & 11 F] » = 5| «;:m«%‘g(Gzo)F I %ﬁx?vl{j
FSF [0 Eievfsihio= - & }{’j’ﬁ?@ﬁ/‘ 2009 =F 4 FJesgs ﬁﬁiﬂlﬁ—"i{%‘ F !¢ (Financial Stability Board -
FSB) - see Eric J. Pan, Challenge of International Cooperation and Instttutional Design in Financial
Supervision: Beyond Transgovernmental Networks, 11 CHI. J. INT'L L. 257 (2010)[ ™ #4 Challenge of
International Cooperation).
"V See On the Use and Abuse of Standards for Law, supra note 68, at 508.
12 See Joel J. Karp, Effect of OECD and Similar Initiatives on Multinational Operations, 27 Int'l Tax J. 1,
14 (2001).
19 See Financial Stability Forum, Report of the Working Group on Offshore Financial Centres (Apr. 5,
2000), at para.18, available at http://www.financialstabilityboard.org/publications/r_0004b.pdf (last
visited Mar.1, 2013).[ ™ *& FSF, 2000]
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195 4. Annex E, at para.3; see also Press Release, Fin. Stability Forum [FSF], Financial Stability Forum
Releases Grouping of Offshore Financial Centres (OFCs) To Assist in Setting Priorities for Assessment
(May 25, 2000), available at http://www.fsforum.org/press/pr_000526.pdf.
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1% See Pierre-Hugues Verdier, Transnational Regulatory Networks and Their Limits, 34 Yale J. Int’l L.
113, 148-9 (2009)[ ™ *4 Transnational Regulatory Networks and Their Limits]; see also Bruce Zagaris,
Financial Stability Forum Published Ranking of Offshore Financial Centres, 28 Int'l Bus. Law. 393
(2000).
197 See Press Release, Fin. Stability Forum [FSF], New Process To Promote Further Improvements in
Offshore Financial Centres (OFCs) (Mar. 11, 2005), available at
http://www.financialstabilityboard.org/press/pr _050311b.htm (last visited Mar. 1, 2013).
198 See TAX HAVENS AND DEVELOPMENT, supra note 100, at 93; see also On the Use and Abuse of
Standards for Law, supra note 68, at 551.
1" See Challenge of International Cooperation, supra note 100, at 257.
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1% See On the Use and Abuse of Standards for Law, supra note 68, at 547 n.238.
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Remedy the Harmful Effects of Tax Havens, 45 Vand. J. Transnat'l L. 293, 333 (2012).[ * * Piercing the
Veil of Secrecy].
12 See FSF, 2000 , supra note 103, at 10.
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25. T Falk  STATERSAT L MRS T IR R T RRC
& T B RO R

FATF %5172 1989 & 5 ,:'/E?*J“S’V;a'wf,%‘}gjfgﬁ'ﬂlﬁpfp‘f 16 fi# OECD %‘7 FHBICH
FIHUE] 31 RGO D) o 7 FIEE BB 9 9B P TR £ o 100 & RS
W~ JIBHRE G SARVRREE S 0y 2 [N FATF [ IFRLON YD = (it 2 11
va Ed BIEMEC 1990 & FATF {Yy o 57— 45[4 <Ej§gif?i;!a%rﬁjggp@pﬂ gﬂ[@%> (i
i [FATF 40, % T40 R ) > - M&?Jt'ri@«'ﬁ%‘ﬁa%%ﬁkup R -
P BB AT IR WA RS I RG]
B~ LS O R AR VE% FOHCTE B [ D Y kSR 7 o
ol VBRI PO IS S0 - 120 i ‘%ﬁiﬁiw » b BB D
ST 0 1992 & FATF @t -L@Mg[as«'ﬁ;ﬁ@ﬁfuﬁa%swegw (5
(Caribbean Financial Action Task Force » CFATF) » 330 P51 I | e e ity =
VA TSI 5 2496 1 1 40 BiE 0 1 i N kS8 (Asia-Pacific Group
on Money Laundering)ff SE5&1 » ¥ 1990 5 £ » FATF AI{FHj EAusst a4 1 1L
TRACATGHIFVRREE " R (weak links) » g = /R SR AL i 7 2L =
[ DI o [y R 5T ] P R 2 AR AR A ri?‘fﬁﬁ P
1996 & FATF ] 40 Rl 3y [1F Jrj%fif?ﬁ'm%ﬁjﬂﬁi%}ﬁﬁ%%% YRS > g
B4 7 Il (Sanctions » 7= countermeasures) P31 1540 40 Rk Rif g £11° -
Mkl 1998 & 5 £3] OECD 2000 & TFERI=H £1f1 | %2 ] FATF 2000 &
"NCCT £t ) Fponiy b yar== N B 9 =4l - A[J= 155 BL_FRH FATF Bl 14505
S P o BER T SF R R WU 40 B AT TP T AT

o I%F:’I [?‘,(mutual evaluation) » {E! PR Sf P (= B TGAS HRYZTT - F

'3 FATF &% 7t 2013 & 3 F[ 1[Ik =I%) 36 lﬁgg (éu;vrf 33 B4~ A [l[ﬁS«Vﬁ]}}[J{?F?Ea)E“"
o 24 B P R [ [ltlﬂq; *ﬁf‘ﬁfiﬂ%g‘ *f“'?ﬁph S FATE #4906 15 55(FATF-Style
Regional Bodies) » =" | &3 180 flif 3 Fy #91n = [75‘5"[ |FATF FRLTPUEE -
:1: See On the Use and Abuse of Standards for Law, supra note 68, at 566.

1d.
¥ 1d. at 567.
" 1d. at 566-8.
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FATF rf" S B Ei'—ﬁ’ﬁ{]?’t bt SRR ERIRE Y T L
Iﬁl{pj‘—:ﬂf‘lﬁ/} Ay VJJ%FJ dsigh o - fL FATF fif E;’JF oISk pEk—s ?4 OECD ﬂJEJr[ﬂJ
PR EH R —d5FR TNCCT Fhit 17 o FATF (R ahifivf i 2 poks T g
H ALY A0 BHFL ) — LT S SRR TR RS Ry —
T 72 PR 5 29 0 5 s B A TR ”quﬂ[ﬁi'ﬁ“’FATF
R e g“%’ﬁ%@iﬁ £, NCCT Eﬁ ) R JF*L:L%EZ‘EI?J 40 Eﬂﬁﬂi%ﬁ&ﬁ[j =1 ]'FLI
i]%f,(mutual evaluation) » [ kL1 FATF I'| 40 Eﬂfﬁ%% FUREPSU ) 25 ftfgs » &
URYNVEE l_,w“r[ﬁ[(ﬁl%ﬂ?‘ T sf‘j Sl *[Fﬁﬁyg li&*[ﬁ[ ’*H FEN]T| AR
T EERRERR N o R P PR *'*lﬁﬁﬂéfl O EIE o 1=9F > 52 2000
S 55— OECD [iE | oh i Attt i —FATF 3 f9

i
El &Ia:ﬁHHfNCCT jf%ﬁv’ifﬁ‘uf F(counter-measures) EIJ? 3 tg‘alﬁﬁ NCCT £

_-El

2 B YL ~ B - I~ il = =2 o FATF 3L "R
YL iR SIS OBy AR i FSE » B ZIERURE el 2 =t
o R AR > 50 2001 £ 9 F] 11 EIT | R T

i SBIfOg RS (5 (4T, FATF F“{%&ﬁ;@p HES V= fjifH FATF R g

gt A ey P e 1120 ELLAY 40 I BEAT 2001 A" 40+8

2 1d. 567. fﬁ'iﬁ 40 %’ﬁli%iﬂ FRPAIE 2 (155 BRI T [~ 153 iy e E»‘«'%ﬁ T‘ﬁfﬁJ - (2)
P AHIFTITE St  E f py PRI P » PRS-

l[“‘jgl{%lff '* » BRI S 52H Benjamin R. Hartman, Coercing Cooperatzon from Oﬁivhore Centers:

Identity and ComczdFence of International Obligations Against Money Laundering and Harmful Tax

Competition, 24 B.C. Int’l & Comp. L. Rev. 253, 277 (2001).

2182 40 E’Jf@ FRAEY 21 E’!‘ " Financial institutions should give special attention to business

relationships and transactions with persons, including companies and financial institutions, from countries

which do not or insufficiently apply the FATF Recommendations.

122 See On the Use and Abuse of Standards for Law, supra note 68, at 569.

'3 Id. at 570.

" 1d. at 571.

1 See Transnatlonal Regulatory Networks and Their Limits, supra note 106, at 148.
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RIGERR o LAY 1 4049 BIEER'™ o SR F ERORL < Hl Y i E) - BRI S
55 49 T B - RRLERRE > RO i ERIR IR A A
BERE £ FIASERL FATF [UFF A H > 2006 5 10 £ 1) o 97F ) RS
NCCT §=IF1 &1l 1755 %0« [¢-FATF iy NCCT FhaHaskey]i - Z5 (e 1|7 24 =
FSF $RA OGS T [l 5 B ORy= Pt Dl e [Rgal | BBt - 4
= PR ESEESTER  FATF [0 P - BIBRERY 0 e YL
SR T T RS T TH L TR ORI - T
FprT Fﬁﬁ FABPVRERL - Tl =2 ”fwﬁ% E E’UIE'L"El_”e#'J)EJ(?fl@ﬁgh °

?ﬁ’ﬁ?iﬁf’éﬁ)’f’-’r@ REESRYE[E 32‘[51—‘]‘?& [ﬁ&' TrE {fj ﬁ'ﬁrgﬁ VR T %% Lucy Komisar, The BCCI Game:
Banking on America, Banking on Jihad, in A GAME AS O D AS EMPIRE : THE SECRET WORLD OF
ECONOMIC HIT MEN AND THE WEB OF GLOBAL CORRUPTION 68 (Steven Hiatt, ed., 2007) John
Perkms Ho WA R AR S T EH]EEBTP (=LY > ¥4 > 2007 &F ; John Perkins > F TR
//?7”[56/6?5‘”,{:4* /F// f12 Eﬁ%df (“tY5 > ¥45 > 2008 & ; John Perkins F > F[ FlE

S T e g s B (5 0 F 0 2010 5 -
T T;JFATF 40+8 ZFIEE > 1) RS 911 Hi{FAEE B > 3 s [ \I&@S«'*‘“@S«liwﬁiw ESRNTY
S [ 2 1 E*Zéﬁfﬁ%wﬁ%‘é%ﬂ%fzz«—mm 2003 P ZFiE > BARE WSS ] 5 5 2] 147-62
FI 02004 = 6 Ee
128 See Maarten van Dyck, Dutch Anti-Money Laundering Policy in International Perspective, 13 Tilburg
Foreign L. Rev. 9 n.8 (20006).
129 See TAX HAVENS AND DEVELOPMENT, supra note 100, at 93.
130 r“ OECD " &/ VA AL H g Zt ) | Z[] FATF iy TNCCT Fhati | » BFRAE I;gzrgv T A“m, )

= ﬂjii(Name and shame) » {f! I%WIéTUWW}Fy‘DDﬁ ? NCCT pv 1t F=Ia2 e = (- [P
Eﬁ& %l B [ESRGERTE T S IS 2 AR u ffi®% % : Brigitte Unger and Joras Ferwerda
Regulating Money Laundering and Tax Havens: T;ze Role of Blacklisting, Paper prepared for the
European Consortium for Political Research (ECPR) conference (2008), available at
http://regulation.upf.edu/utrecht-08-papers/bunger.pdf (last visited Mar. 1,2013).
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[# 1] FATF .V NCCTs Ff 7~ JiH Qi el

DATE DECISION
|4 February 2000 nitial report on NCCTs lays outthe framework and procedure,
22 June 2000 First review of NCCT identified 13 jurisdictions as NCCTs: Bahamas, Cayman lslands, Cook Islands, Dominica, Isracl, Lebanon, Liechtenstein,
Marshall Ifands, Nauru, Nue, Panama, Philippines, Russia, St Kitts and Nevis, and, St Vincent & the Grenadines,
22 June 2001 Bahamas, Cayman Islands, Liechtenstein, and Panama are de-fsted.
Second review of NCCTS identifies new NCCTS; Egypt, Guatemala, Hungary, Indonesia, Myanmar and Nigeria,
7 September 2001 Grenada and Ukraine are identified as NCCTS,
§ December 2001 FATF tecommends that s mermbers apply additional counter-measures fo Naun,
21 June 2002 Hungary, sracl, Lebanon, and St. Kitts & Nevis are de-listed.
{1 October 2002 Dominica, Marshall Islands, Niue, and Russia are de-listed.
20 December 2002 FATF recommends that its members apply additional counter-measures to Ukraine,
{4 February 2003 FATF withdraws counter-measures for Ukraing; however, it remains on the it
Grenada 1 de-Jisted.
WM FATR el Vit & e G
¥ November 2003 FATF recommends that its members apply additional counter-measures to Myanmar,
27 February 2004 Egyptand Ukraing are de-listed.
§2Ju|y 2004 FATF de-lsts Guatemala.
22 October 2004 FATF removes additional counter-measures for Nauru and Myanmar, however, they remain on the list
1 ey FATE s Cok s s Pl
§I30clobcr 2005 | FATF de-fists Naun,
23 June 2006 FATF de-lsts Nigena
13 0ctober 2006 FATF de-list Myanmar SRR * FATE Aunud Review of NCCT 2008-2007: Eighth NCCT Review (0t 12,207,

htm:‘.mzfaﬂ-aaﬁ.nra'media-'iat['dm:umeum.'remm.-?%ﬁ‘lﬂﬂlﬂﬁ?‘l@ﬁh’mﬂﬂﬂiﬁ.pdfﬂl.
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51 O g;@;lmﬁjﬂfgﬁ&?\;grﬁ%ﬂﬁik %’(Stop Tax Haven Abuse Act)

&lﬂ’ﬁﬂffﬁﬁ?\gwﬁj‘ RPNV Rl E R Al o P BN
T PR Y~ o ORI AT P B AR RIETR R
R RS R R (5% 2007 5 2 F]) - FHEETO2 LY -
Barack Obama » 4* 2008 ¥ J{:# (2009 £ iP5 1.5 157} 44 B AR fol
U B S HTE  (abusive tax shelters) » 2
B A BB 10 RSO pui gt AT ] B2 RO I 4R R

§ "I G ) (offshore scerecy jurisditions) » {65 % 4 £ B
N S PERET 34 [WEYER Y BT R BB - BRI
R PTah = PR 37| %Ew B SRRl R OV L
ELJ\FTJ'”” Fry‘ﬁ‘/ fi ﬁﬁ;ﬁp ok RS i J%;I;I%ﬁ_ﬁ Jlf‘fﬂiﬁ}ﬁ [

& R RDETEIV e O R R AR Y 34 {96 JEWFEH,I Sl

ST i (Internal Revenue Service » IRSY Sl [ (17 P2 A 1167 2 Bl
et AR R ,ﬁ_.lffu&

R BB e P RO ) H IRS
RIS e SBR[ s B TV R 18 T
Slies IS TEE s e e RS E AEIRg i 7 R T
o RRES AT o R - R ﬂ:’]ﬁ:ﬂi;i"‘ = —qu,.,m;,\ﬁﬁfjd]';?,{ 1B s
ISR U 3 R ROae AT - = 2012 & Tk PR R B

—J:I

B See Piercing the Veil of Secrecy, supra note 111, at 320.
132 See Press Release, Senator Carl Levin, Statement of Senator Carl Levin on Introducing the Stop Tax
Haven Abuse Act, Part I (Mar. 2, 2009), available at
http://levin.senate.gov/newsroom/press/release/?1d=680c¢7457-9¢c8d-4be7-b4ca-2¢918f9935b9 (last visited
Mar. 1,2013)
133 «A jurisdiction shall be listed under paragraph (A) if the Secretary determines that such jurisdiction
has corporate, business, bank, or tax secrecy rules and practices which, in the judgment of the Secretary,
unreasonably restrict the ability of the United States to obtain information relevant to the enforcement of
this title, unless the Secretary also determines that such country has effective information exchange
practices.” S. 506 § 101(b), available at
http://www.levin.senate.gov/imo/media/doc/supporting/2009/PSI.StopTaxHavenAbuseAct.030209.pdf
(last visited Mar.1, 2013)
13 See Christopher Beam, The Fairness Doctrine: The Best Argument Against Obama's Tax-Haven Plan,
SLATE (May 5, 2009), http://www.slate.com/id/2217717 (last visited mar. 1,2013); & | %%%’\[ﬁsﬂ[gﬁl nF‘T RS
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(2007 = [111 ﬁ;;[aszlrg] ~ 2009 =112 Fqé[asﬂrgﬁ] ~ 2011 #[113 Fr;&[asﬂrﬁ]) i R

g’ﬁ?ﬁi’r&ﬁ PRI TS Y 114 ﬁﬁ@“ﬁ(%%ﬁ%ﬁﬁf%ﬁ%ﬁ% ) l??}?iﬁ
R ’iF‘F LREARHRLT [ A -

ChE TS 3 L—?&‘Efnﬁ? (Tax Justice Network)

R f%‘*?faﬁ (Tax Justice Network » TIN)EG B8 ¢ 577 17 2003 £ 3 | fjist:
o TRRL A - A R RS A TR S AT
oo TR ERE T ATER B AR £ < o PO ERT R PR R R A
EEJAIES {425-'5 g iy b R 2 SR = RS > T SRR T
R pﬂ;iyg "”ﬁl DI S ES aﬁ}ﬁ AT A
T R S %ﬁﬁﬂlﬂl SR ~ B N AR m e NI R
AR TP - LI (2 D3P iﬁf’h‘*"ﬁ‘ffﬁﬂlﬂl F?‘F’\J%%ﬂ > 2] E'LHFE'%%
AV, FTJI R ERLAE RN S 3L A ﬁ;’mﬁl%ﬁ ﬁ?’—”ﬁ:“vlljfﬁ—&l[i];
gy = [E&"I?E'\Jﬁ'%%ﬁ il IEJE'%HJE—J! TN Ry FF A - L AR s e B 1y
LSRRI R LT R 2. (R S AR fs«EJ’FE'TJ-%EEF“
EAips [ES«IBPIfE“”a:Eﬂ/LI‘?f’a i 0~ ] P ~ IMF ~ OECD [ "0 £, [ﬁ% REME o Sf,‘“%’aff i§]
A A T L 2 S 2 SRR I = e SR s E R B
= [ﬁ:tF [T EEF Jﬁﬂ J%g&fr Tax Justice Network Association International Sans
But Lucratif (TJN-AISBL)135 o

q?f’;EE#T 1722007 FE % 5~ 7 £ 5% TIDENTIFYING TAX HAVENS AND

OFFSHORE FINANCE CENTRES | fu¥ #i » [* J?}’Bﬁ%’J’EﬁiﬁOECB + IMF -~ FSF ﬁgaaf
FERTA A ST £ BT TR agpy ESgE Py I'WFE'E-'}‘:%E'@[EW%’E9
el Eﬂ g € EIJTF[J?EHﬁﬁﬂﬁﬁ'ﬁﬁf\%’ﬁﬁiﬁ‘}%‘fﬁff,fiﬂ[ﬁﬁii%}’lfJOECDﬁP'I[E?' :

AR EEI R L EE R =120 > see generally ROBERT G. KAISER, SO DAMN MUCH
MONEY : THE TRIUMPH OF LOBBYING AND THE CORROSION OF AMERICAN GOVERNMENT,
New York : Knopf (2009); LAWRENCE LESSIG, REPUBLIC, LOST : HOW MONEY CORRUPTS
CONGRESS--AND A PLAN TO STOP IT, New York : Twelve (2011).
B3 B I TR A ﬁ‘fﬂ‘ http://www.taxjustice.net/cms/front content.php?idcatart=103&lang=1 (last
visited Mar. 1, 2013).
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B R OECD = I EHVAE AT il €I H 1 e 729 Efﬁ?ﬁ%ﬁ EIEIRE
25 F‘iﬁkﬂ’*" % (harmful preferential tax regimes)[IYOECD 7 F1s! #-#7BE5| * % G 81
1> PIFSRRIREES © f | ROP T AP RO F I O 52 E'%E'J, JHRL
720 kﬁ EF B AP ARV AL - - BR PRI R G Y 9t - SRR,
PSR NIRRT TR S B R
TRV A BHSTE AL T RS (reputation test) ; FURTSIRA - *?%%ﬂ?ﬁ%?}fﬂ&
ﬁ‘?[ﬁﬁ‘%’fﬁﬂﬂ%ﬁ?? G pEd pLanth -
IN[IU ) £t cpr’%’l TR BBI S - B L [ R

RSP RS AR T R EPCRC A A S ETOR R Rs [H =

i D1 BRSO ~ TP g Aos = TR ) 9 gr[ﬁj?/m%f » HY T
f? JF“EPQXFN‘““ BEESEERIE SR DR RS g Eea bl S
EhERIA Py TR
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EDEE IR
M

PE sl BIE | Charles | Hines | OECD | IMF FSF | FATF | TIN | IMF | StopTax | Low | j
I yaa Irish & 2000 2000 2000 2000 2005 2007 Haven Tax. &
R 1982 Rice Abuse net
Ebo 1994 Act 2007
1997
1 ¢ lpﬁ Fo(Bahamas) 1 1 1 1 1 1 1 1 1 1 1 11
2 Fi ﬁ\i & (Bermuda) 1 1 1 1 1 1 1 1 1 1 1 11
3| BHESEEEL(Cayman Islands) 1 1 1 1 1 1 1 1 1 1 1 11
4 Tﬁﬁlﬁ‘lH(Guemsey) 1 1 1 1 1 1 1 1 1 1 1 11
5 b E‘I,E,L(Jersey) 1 1 1 1 1 1 1 1 1 1 1 11
6 Fo#r 9 (Malta) 1 1 1 1 1 1 1 1 1 1 1 11
7 ©'1 £% ¥, (Panama) 1 1 1 1 1 1 1 1 1 1 1 11
8 © I} ! %(Barbados) 1 1 1 1 1 1 1 1 1 1 10
E @yl 1 1 1 1 1 1 1 1 1 1
’ (British Virgin Islands) 10
10 %}’%} iZm(Cyprus) 1 1 1 1 1 1 1 1 1 1 10
11 &2 4, (Isle of Man) 1 1 1 1 1 1 1 1 1 1 10
12| F3 g ﬁ(Liechtenstein) 1 1 1 1 1 1 1 1 1 1 10
T b 5| 2 EER, 1 1 1 1 1 1 1 1 1 1
. (Netherlands Antilles) 0
14 ]‘E'Jjﬂﬂﬁ (Vanuatu) 1 1 1 1 1 1 1 1 1 1 10
15 1771 P (Gibraltar) 1 1 1 1 1 1 1 1 1 9
16 7FK' W (Hong Kong) 1 1 1 1 1 1 1 1 1 9
17 [ (Singapore) 1 1 1 1 1 1 1 1 1 9
18 1Y Zx(Saint Vincent) 1 1 1 1 1 1 1 1 1 9
19 ?ﬁi (Switzerland) 1 1 1 1 1 1 1 1 1 9
2 PR P O BRI, 1 1 1 1 1 1 1 1 1 .
(Turks & Caicos Islands)
o IR 1 1 1 1 1 1 1 1 .
(Antigua & Barbuda)
22 EIEIZm(Belize) 1 1 1 1 1 1 1 1 8
23 i EfH(Cook Islands) 1 1 1 1 1 1 1 1 8
24 frﬁiﬁﬁr’ 3 (Grenada) 1 1 1 1 1 1 1 1 8
25 @ [ (Ireland) 1 1 1 1 1 1 1 1 8
26 T#{ 2 [# (Luxembourg) 1 1 1 1 1 1 1 1 8
27 57 1 (Macao) 1 1 1 1 1 1 1 1 8

47




28 f’% E4(Nauru)
S
29
(Saint Kitts & Nevis)
30 73182 (Andorra)
31 '3 F¥ (Anguilla)
32 * I#f(Bahrain)
33 B 2 A B (Costa Rica)
u Fﬁﬁé’f TEE
(Marshall Islands)
35 FLETT 7 (Mauritius)
36 ZHEE] [ih(Saint Lucia)
37 i 54 1(Aruba)
38 ZpFrdp(Dominica)
39 Tﬁfhffﬁﬂh (Liberia)
40 K%:@Eﬁ (Samoa)
41 * ’?“Jﬁ‘ﬁﬁ*ﬁﬁ,(SeychelleS)
42 ¢ 1t (Lebanon)
43 1% (Niue)
44 WR[F(Macao)
BTG
® (Malaysia (Labuan))
46 %“fﬁj W ﬁ’#{ (Montserrat)
47 8Py (Maldives)
A 2 S
48 (United Kingdom
(City of London))
49 12 % (Brunei)
50 F+7E(Dubai)
51 =7 #|[(Hungary)
. e
(Israel (Tel Aviv))
53 FRAERN (Latvia)
54 Fuipiit i (Madeira)
55 [ [#(Netherlands)
56 I % (Philippines)
57 ¥ZHSouth Africa)
58 N T(Tonga)
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59 F4f7 5 (Uruguay)
0 PR
(US Virgin Islands)
FBhtss
61
(USA (New York))
62 R i Fd EL(Alderney)
63 ?fﬁﬁffj (Anjouan)
64 FEF(IN (Belgium)
65 PE57 |(Botswana)
=Y el
66
(Campione d’Italia)
67 B (Egypt)
68 1% 88 (France)
69 | fES(Germany (Frankfurt))
70 VY S (Guatemala)
71 %\'?ﬂ? ¥ Z(Honduras)
72 JF B (Iceland)
73 H]"<(Indonesia)
74 Hl f{ (t (Ingushetia)
75 74! (Jordan)
B o A
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233 n.113 and its accompanying text (2001) [ #4 The Global Schoolyard Bully].|ij OECD 4% 1998 & %f

f“&ﬁ\;@i‘ﬁ?‘* ?"F{‘JF’?ﬁlgﬁLﬁ’U@LHi'ﬁ J?]“}»’?FJE%]%FIHI SR RS 2 RO T -yl?iﬁﬁru
e i ?ﬁfﬁi » see OECD, 1998, at para.21.(“Globalisation and the increased mobility of capltal has also

59



o T PRI PP o~ BTSRRI 2
LHREFAEL SpICE ARG Ay i 75 H R 2o g
ORI FATTETRE FRVIF Q) § 2,50 5t Ny Hrp =T ARt e BT E e
PREES T RO R (IR g Ty B (R0 17 R HE GE) = 38
KT 5 3R T SRR TR o B A B 2 SR ST

BPTREE R A o= Al 2 S AROF 15T~ A7 ST PRI T
R IR =t e YRS S0 AL BT B S
T ARERAR > T RIS R
RO T > BRI BB A B B R @ﬂ*ﬂﬂ~ Y

bl o BEEHPS o SIS AR g R PR LR 5 - 8 S e
PIR A EO  APRL T S S H TEORI R T
(1 =RV A F 55 PSR (FREESE = Rl SRR B ~ BT [ 2
PIT ST CR D 2 ) SOk e [ - RS e R PO A
TERIRIE S P ERE R WSS I WS
R Ti AORE S R - AR LR R T L R
FE(SS B AR R R F’#?E}:%HI’foFﬁifél‘lﬁﬁinﬁiﬁﬁfiﬁﬁ%’ﬁ‘?
BB R BRI PRI IR £ €0 o (ERER YR N SRR L
VR > R PTIOHLA S A B S 0 o i Ik S R S R T
(PP ~ 2 [ SR A — P AR U = SR O, 1 A B

promoted the development of capital and financial markets and has encouraged countries to reduce tax
barriers to capital flows and to modernise their tax systems to reflect these developments. Many of these
reforms have also addressed the need to adapt tax systems to this new global environment.”); see also
Timothy Hisao Shapiro, Tax First. Ask Questions Later: Problems Predicting the Effect of Obama's
International Tax Reforms, 16 Stan. J.L. Bus. & Fin. 141, 160 (2010)[ ™~ & Tax First. Ask Questions
Later].
1% See George M. Melo, Taxation in the Global Arena: Preventing the Erosion of National Tax Bases or
Impinging on Territorial Sovereignty?, 12 Pace Int’l L. Rev. 183, 193-4 (2000); see also Reuven S.
Avi-Yonah, Globalization, Tax Competition, and the Fiscal Crisis of the Welfare State, 113 Harv. L. Rev.
1573, 1617-8 (2000)[ ') ™ & Globalization, Tax Competition, and the Fiscal Crisis of the Welfare State].
7 Id. at 194 n.62 (“Sovereign administrative powers of states have been weakened by: (1) erosion of
borders making it easier for cross-border flows of capital; (2) need for international collaboration to tackle
problems, and (3) short-term thinking syndrome within governmental organs and electoral cycle”).
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(2010).
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EERRANRYE J”PH;%‘%J ,ﬁ ”) ; see also Alexandra R. Harringto, Corporate Social Responsibi lzty
Globallzatlon the Multmatlonal Corporation, and Labor: An Unlikely Alliance, 75 Alb. L. Rev. 483, 486
(2011)[ ™ # Corporate Social Responsibility, Globalization, the Multinational Corporation]; Detlev F.

Vagts, The Governance of the Multinational, 23 Wis. Int'l L.J. 525, 537 (2005) (*....individual
governments are not well-positioned to cope with multinationals because they are too large and diverse to
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The Governance of the Multinational); Laura Spitz, The Gift of Enron: An Opportunity To Talk About
Capitalism, Equality, Globalization, and the Promise of a North-American Charter of Fundamental
Rights, 66 Ohio St. L.J. 315, 321 (2005) (“Implicated by these (Enron, WorldCom,... ) collapses, for
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#i The Gift of Enron].

'3 See Thomas C. Pearson & Julia Lin Pearson, Protecting Global Financial Market Stability and
Integrity: Strengthening SEC Regulation of Hedge Funds, 33 N.C. J. Int’l L. & Com. Reg. 1, 12-3 (2007).
176 See IMF, Global Financial Stability Report, at 11 (Apr.,2007)[ & Global Financial Stability Report,
2007].

"7 Id. at 64.
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179" See Globalization, Tax Competition, and the Fiscal Crisis of the Welfare State, supra note 166, at 1586,
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nineteenth century. Their emergence is essentially a consequence of the relatively high transaction cost of
certain market transactions. In effect, MNEs are a byproduct of the minimization of cross border
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18 See generally Joel B. Slemrod and John D. Wilson, Tax Competition with Parasitic Tax Havens,
NBER Working Paper No. w12225 (May 2006), available at SSRN: http://ssrn.com/abstract=902577.
'8 See Globalization, Tax Competition, and the Fiscal Crisis of the Welfare State, supra note 166, at 1652
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Bane], available at
http://www.realinstitutoelcano.org/wps/portal/rielcano_eng/Content? WCM_GLOBAL CONTEXT=/elca
no/elcano_in/zonas_in/sub-saharan-+africa/dt1-2009 (last visited Mar. 1, 2013)(“Powerful states, notably
Switzerland, the UK and the US, have acted to thwart efforts to enhance global cooperation in tackling
illicit financial flows. The UK, for example, allows its Crown Dependencies to persist with facilitating tax
evasion, despite the fact that it is ultimately responsible for ensuring the good governance of those islands
(Murphy & Christensen, 2006). Notwithstanding the ‘smoke and mirrors’ appearance of quasi
independence, all domestic laws enacted by the governments of the Bailiwicks of Guernsey and Jersey
need prior approval from the Privy Council. It is therefore safe to conclude that the UK Department for
Constitutional Affairs, which is responsible for government relations with the Crown Dependencies,
would resist any laws it considered contrary to UK interests. ....When asked at the conclusion of her
enquiries into the Elf scandal whether corruption on a similar scale could occur in the UK, the Norwegian
anti-corruption campaigner Eva Joly singled out London as the tax haven she found particularly
obstructive to investigators: ‘The City of London, that state within a state which has never transmitted
even the smallest piece of usable evidence to a foreign magistrate’ (Shaxson, 2007).”)
1% See George Rawlings, Taxes and Transnational Treaties: Responsive Regulation and the Reassertion
of Offshore Sovereignty, 29 Law & Pol.y 51, 62 (2007).
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19" See International Finance Centers, supra note 193, at 153. (“...dependent jurisdictions are perceived
by financial actors as safer locations than other enclave economies because they share their mother
country's political, economic and legal stability. This theory may explain the relative advantages not only
of British-held jurisdictions, but also of other such small jurisdictions with strong foreign links such as
Liechtenstein, which has close ties to Switzerland, Monaco that relies on France, Luxembourg that relies
on the European Union, and the Netherlands Antilles that rely on the Netherlands...... This theory may
also explain the relative decline of the financial centers in those British jurisdictions, such as the Bahamas
or the New Hebrides (Vanuatu), which chose the path of full independence in the past three decades.”)
2 See Change, Dependency, and Regime Plasticity in Offshore Financial Intermediation, supra note 147,
at 426. (“Cayman Islands and the British Virgin Islands...... had expanded dramatically in the 1980s. Not
only did these jurisdictions offer a zero tax rate, making a tax treaty superfluous for some financial
structures, but they also offered familiar, common-law, English-language legal systems. By contrast, the
Antilles' civil-law, Dutch-language system became even less attractive than it previously had been to
Americans considering doing business there.”)
201 See Dhammike Dharmapala & James R. Hines, Jr., Which Countries Become Tax Havens? 10, NBER
Working Paper (2009)[ » £ Which Countries Become Tax Havens?], available at
http://papers.ssrn.com/sol3/papers.cfm?abstract id=952721 (last visited Mar. 1, 2013).
202 SR+ 4\??[1@ i » See Daniel Kaufmann, Aart Kraay & Massimo Mastruzzi, Governance
Matters 1IV: Governance Indicators for 1996-2004, 5, 130-3 app. D, World Bank Policy Research
Working Paper 3630 (2005).
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requirement to have annual general meetings, no regulations as the preparation of financial accounts, and

companies have a great deal of discretion in terms of how they can distribute profits (other than the need

to satisfy a solvency test).”)
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Tax Havens, 27 Suffolk Transnat'l L. Rev. 272 (2003) (“One technique to increase shareholder value and
corporate profitability is minimizing a company's tax base. To do so, American companies reincorporate
into foreign tax havens, a move allowing corporatlons to avoid paying certain federal income taxes.”).
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64 See J. Clifton Fleming, Jr., Robert J. Peroni & Stephen E. Shay, Worse Than Exemption, 59 Emory L.J.
79, 117 (2009)[  #i Worse Than Exemption].

265 I (Ut S A 3 rp[l]? | " Contract Manufacturing | - " Check-the-Box, Hybrid Entities, and
Hybrid Instruments | ~ " Cross Crediting and Sourcing Rules for Foreign Tax Credits | > please see Jane G.
Gravelle, Tax Havens: International Tax Avoidanceand Evasion, CRS Report for Congress 11-13 (2013),
available at http: //www fas.org/sgp/crs/misc/R40623.pdf (last visited Mar. 1, 2013).
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27 See MAXIM MIRONOV, ECONOMICS OF SPES "SPACEMEN": TAX EVASION, STEALING,
CORPORATE GOVERNANCE AND CAPITAL STRUCTURE 1; EVIDENCE FROM RUSSIA, ProQuest,
UMI Dissertation Publishing (September 2, 2011)[ ™ *& ECONOMICS OF SPES "SPACEMEN"]; see also
Wolfgang Schoen, Transfer Pricing — Business Incentives, International Taxation and Corporate Law,
Working Paper of the Max Planck Institute for Tax Law and Public Finance No. 2011-05 2 (January 2011),
available at SSRN: http://ssrn.com/abstract=1746063 or http://dx.doi.org/10.2139/ssrn.1746063.
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270 See David A. Osborne, Deterring Transfer Pricing Abuse: Changing Incentives as a Practical
Alternative to a Global Tax Regime, 10 Wash. U. Global Stud. L. Rev. 813 (2011) (“Transfer pricing is a
practice whereby companies use transactions between different corporate units to shift income between
jurisdictions for the purpose of reducing the company's overall tax burden.”); see also Lilian V. Faulhaber,
Sovereignty, Integration and Tax Avoidance in the European Union: Striking the Proper Balance, 48
Colum. J. Transnat'l L. 185 (2010) (“The best-known example of tax allocation to avoid or reduce
taxation is transfer pricing, pursuant to which a corporation transfers certain income-producing assets to
another jurisdiction. ).
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211 See Edward Kofi Osei, Transfer Pricing in Comparative Perspective and the Need for Reforms in
Ghana, 19 Transnat'l L. & Contemp. Probs. 599, 602 (2010); Julie Roin, Can the Income Tax Be Saved -
The Promise and Pitfalls of Adopting Worldwide Formulary Apportionment, 61 Tax L. Rev. 169, 182
(2008) (“ Under the laws of most countries, the terms of transfers between related parties must
approximate arm's length terms; that is, the prices used must be the same as those that would be charged
unrelated purchasers of the goods or services involved. If the transfer prices do not meet this arm's length
standard, the tax authorities may step in and reprice transactions for purposes of computing the affected

taxpayers' tax obligations.”).
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"8 See Dhammika Dharmapala, What Problems and Opportunities are Created by Tax Havens? 8
(October 5, 2008), available at SSRN: http://dx.doi.org/10.2139/ssrn.1279146 (“Governments generally
insist that firms use “arm’s length” prices (those that would be used by unrelated parties engaging in
market transactions). However, for certain transactions, arm’s length markets are thin or nonexistent. A
particularly important example in practice is intellectual property: affiliates of the same MNC can, to a
significant degree, choose where to locate research and development activity in order to ensure that
royalty payments from other affiliates flow towards lower-tax jurisdictions.”). | R =071 & #2{HE (i
g > see Frederik Boulogne, Transfer Pricing of Intangibles: A Comparison between the Netherlands
and the United States (December 20, 2008), available at SSRN: http://ssrn.com/abstract=1635296.
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5 See Minodora D. Vancea, Exporting U.S. Corporate Governance Standards Through the
Sarbanes-Oxley Act: Unilateralism or Cooperation?, 53 Duke L. J. 833, 872 n.182 (2003)(“Bank secrecy
laws prohibit foreign banks from disclosing information regarding customers' transactions.”)[ ™ #
Exporting U.S. Corporate Governance Standards].
2 See Michelle Moser, Switzerland- New Exceptions to Bank Secrecy Laws Aimed at Money Laundering
and Organized Crime, 27 Case W. Res. J. Int’l L. 321, 337 (1995)(“Bank secrecy in Switzerland derives
from the principle of personal privacy and reflects the value placed by Switzerland on individual
economic liberties.”)[ ™ *4 Switzerland- New Exceptions to Bank Secrecy Laws] ]@iﬁlﬁ’\’ﬁial F ViR
E‘H Jl— [[“TE'F‘ PAR T E TN == TR PR > see Robert S. Ladd, Swiss Miss: The Future of Banking
.Jecrecy Laws in Light of Recent Changes in the Swiss System and International Attitudes, 20 Transnat'l L.
& Contemp. Probs. 539, 543 (2011)[ ™ & Swiss Miss]; see also Jaclyn H. Schottenstein, Is Bank Secrecy
Still Bankable: A Critical Review of Bank Secrecy Law, Tax Evasion and UBS, 5 Entrepreneurial Bus. L.J.
356 (2010)(*.... the Swiss Constitution emphasizes personal liberties and privacy and censures the
erosion of privacy through governmental supervision.”)[ ™™ & Is Bank Secrecy Still Bankable].
%7 See Bradley O. Field, Improving International Evidence- Gathering Methods: Piercing Bank Secrecy
Laws from Switzerland to the Caribbean and Beyond, 15 Loy. L.A. Int'l & Comp. L.J. 691, 694
(1993)(....Swiss concept of the right to privacy includes not only privacy in one's health and family life,
but also extends to one's financial existence. As a civil law jurisdiction, Switzerland also extends financial
privacy to business entities.”)[ ™ i Improving International Evidence- Gathering Methods].
28 See Paolo S. Grassi & Daniele Calvarese, The Duty of Confidentiality of Banks in Switzerland: Where
It Stands and Where It Goes. Recent Developments and Experience. The Swiss As sistance to, and
Cooperation with the Italian Authorities in the Investigation of Corruption among Civil Servants in Italy
(the "Clean Hands " Investigation): How Much is Too Much?, 7 Pace Int’1 L. Rev. 329, 334
(1995)(*....the notion of confidentiality in financial matters was already contemplated in the commercial
codes of Germany and Northern Italy in the Middle Ages.”)[ ™ # The Duty of Confidentiality of Banks in
Switzerland)].
2 Id. at 338(“In fact, the Swiss system assumes that Bankers receive the same level of trust from their
Clients as do clerics.”); see also Is Bank Secrecy Still Bankable, supra note 286, at 357(“The Swiss
banker's pledge of secrecy dates to the beginning of Swiss banking activity in the sixteenth century, when
the concept was introduced as a customary law.”).
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0 See Swiss Miss, supra note 286, at 541-3(“In 1934, Switzerland passed the Federal Banking Act,
imposing criminal penalties on bankers if they violated their professional duty of confidence. .... because
of several historical incidents that threatened the privacy and stability of both the Swiss banking system
and the Swiss economy. Two of these ideal-shaping events were the French Herriot Government's seizure
of funds located in Swiss banks and theacts of economic espionage conducted by Nazi Germany.”).
1 See The Duty of Confidentiality of Banks in Switzerland, supra note 288, at 336-40; see also Urs M.
Lauchi, Swiss Bank Secrecy with Comparative Aspects to the American Approach, 42 St. Louis U. L.J.
865, 866-9 (1998)[ ™ *4 Swiss Bank Secrecy with Comparative Aspects to the American Approach].
2 7GB 28, paras. 1 & 2, provide:
Whoever is illegally deprived of his right to privacy may obtain the intervention of a judge against
whoever participates in the offense.
The offense is illegal whenever it is not justified by the consent of the victim, by a prevailing public or
private interest, or by the law.
% The relations between the Bank and the Client are considered part of the private domain protected by
law as an element necessary to maintain personal freedom; BGE 95 1 439.
%82 of art. 398 which provides:
The agent is responsible towards the principal for the careful and faithful execution of the entrusted
services.
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% Bankengesetz, art. 47 (1934) states as follows:
(1) Persons who disclose confidential information entrusted to them or which has come to their
knowledge in their capacity as official, employee, mandatory, liquidator or commissioner of a bank, or as
observer of the Banking Commission, or as official or employee of an authorized audit firm, and persons
who attempt to induce others to such violations of professional secrecy, shall be penalized by
imprisonment not to exceed six months or a fine not to exceed Sftr. 50,000.
(2) Offenses committed negligently shall be penalized by a fine not to exceed Sfr. 30,000.
(3) Violation of professional secrecy is subject to prosecution even after the culpable person has resigned
from office or terminated the employment relationship or the professional activity.
(4) Federal and cantonal regulations regarding the obligation to testify and to furnish information to
government authorities shall also apply.
Bankengesetz, art. 47 (January 1, 2009) states as follows:
(1) Imprisonment of up to three years or fine will be awarded to persons who deliberately:
a. disclose a secret that is entrusted to him in his capacity as body, employee, appointee, or liquidator of a
bank, as body or employee of an audit company or that he has observed in this capacity;
b. attempts to induce such an infraction of the professional secrecy.
(2) Persons acting with negligence will be penalized with a fine of up to 250'000 francs.
(3) In the case of a repeat within five years of the prior conviction, the fine will amount to 45 day rates at
a minimum.
(4) The violation of the professional secrecy also punishable after conclusion of the licensed or official
responsibilities or the professional exercising duties is punishable.
(5) The federal and cantonal provisions on the duty to provide evidence or on the duty to provide
information to an authority remain reserved.
(6) Prosecution and judgment of offences pursuant to these provisions are incumbent upon the cantons.
The general provisions of the Swiss Penal Code are applicable.
t [ H}{ﬁ' K| A A Ea e TR APl Y[ { Ak [ > See Ostvogles, Luxembourg Banking Secrecy Law,
21 Int'l Bus. Law. 367-8 (1993).
2% See Swiss Miss, supra note 286, at 544.
7 Id. at 546-50; see also The U.S. Assault on Swiss Bank Secrecy and the Impact on Tax Havens, supra
note 62, at 337-42.
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2% See Jill Elizabeth Asch, Bank Secrecy: A Barrier to the Prosecution of Insider Trading, 4 Emory Int'l
L. Rev. 185, 199 (1990)(“Other countries have blocking statutes and bank secrecy laws similar to those of
Switzerland. Some countries have seen the relaxation of the Swiss bank secrecy laws as an opportunity to
obtain foreign capital and have therefore strengthened their blocking statutes and secrecy laws. Also,
Swiss banks have opened offices in the Bahamas to take advantage of that country's strong privacy laws
governing bank disclosure.”)[ ™ i Bank Secrecy]; see also Improving International Evidence- Gathering
Methods, supra note 287, 696-7(“Because of new Swiss laws and investigative cooperation with other
countries, the Cayman Islands now surpasses Switzerland as the world's preeminent tax haven..... In fact,
even the Swiss use Caribbean banks to regain the advantage of secrecy their own government has taken
from them.”); Switzerland- New Exceptions to Bank Secrecy Laws, supra note 286, at 323-4(“However,
many other countries are internationally renowned as money-havens along with Switzerland. For example,
the banks in Luxembourg and the Caymen Islands hold large amounts of foreign deposits. Austria and the
Principality of Liechtenstein have stringent bank secrecy laws similar to those in Switzerland.”); Bashar
H. Malkawi, Bank Secrecy in Arab Countries: A Comparative Study, 123 Banking L.J. 894
(2006)(“Several Arab countries, faced with capital flight and lack ofhard currency, have enacted bank
secrecy laws as an economic developmentmeasure. Stated another way, bank secrecy laws often embody
national economic objectives.”)[ ™ ¥4 Bank Secrecy in Arab Countries); Is Bank Secrecy Still Bankable,
supra note 286, at 361(“The degree of professional secrecy prescribed by banking secrecy laws varies
from one jurisdiction to another. Historically, countries in Europe (such as Austria, Luxembourg,
Liechtenstein, the Channel Islands, Gibraltar), the Caribbean (such as the Bahamas, Bermuda, Cayman
Islands, Turks and Caicos), and Asia Pacific (such as Singapore and Hong Kong) have each established
strict banking secrecy laws. Additionally, because Panama is one of the few countries in the world never
to have signed a tax treaty, depositors there limit their risks of statutorily mandated identity exposure.”).
29 See Exporting U.S. Corporate Governance Standards, supra note 285, at 872 n.182 ( ....blocking laws
prohibit these banks from providing certain information to foreign investigators.).
3% See C. Todd Jones, Compulsion Over Comity: The United States' Assault on Foreign Bank Secrecy, 12
Nw. J. Int’l L. & Bus. 454, 463-4 (1992)[ ™ *& Compulsion Over Comity]; see also G. Philip Rutledge,
Bank Secrecy Laws: An American Perspective, 14 Dick J. Int’l L. 601, 602 (1996)[ » *& Bank Secrecy
Laws].
301 Article 273 of the Swiss Criminal Code provides:
Whoever seeks to discover a manufacturing or business secret in order to make it accessible to a foreign
official agency or a foreign organization or foreign enterprise or their agents, whoever makes a
manufacturing or business secret accessible to a foreign official agency or a foreign organization or
private enterprise or their agents, shall be sentenced to imprisonment for up to three years or a fine, in
serious cases, to imprisonment for not less than one year. A fine can be combined with the imprisonment.
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...any data of economic life, provided there is a legitimate interest in keeping the secret... [and] the

term may also include relations and transactions of private economy concerning property and income."
See Eric M. Victorson, United States v. UBS AG: Has the United States Successfully Cracked the Vault to
Swiss Banking Secrecy, 19 Cardozo J. Int'l & Comp. L. 815, 824 (2011)[  * Has the United States
Successfully Cracked the Vault to Swiss Banking Secrecy).

33 See Compulsion Over Comity, supra note 300, at 464; see also Bank Secrecy, supra note 298, at
199-200.

3% See Bank Secrecy Laws, supra note 300, at 601(“Structural forms are intended to protect the customer
by insulating bank employees who may be the target of inquiries orbribes from third parties seeking the
identity of the accountholder. Trust and corporate structures also obfuscate financial transactions since a
trust can include either an individual or acorporate fiduciary holding assets in its own name or for a
beneficiary. Combining a trust with a confidential account createsadditional layers of anonymity”)

0% BRI~ F o i 100 103 ~ 109-13 ~ 140-1 1 -

3% See also Maria Ti 1n T he Tgouble with Tax Havens: The Need for New Legislation in Com bating the
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Use of Trusts in Abusive Tax Shelters, 41 Colum. J.L. & Soc. Probs. 417 (2008).
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307 %Eﬁjﬁﬁ;ﬂﬁ4 ?,, , ,ﬁ@:{: 10 > 262 FICHE - 27—~ Ryt » X 287 ﬁé%;ﬁ ?'BF kel
|”1[Fﬂ{“‘ | FATF 7 q =N 'dﬁ&@%’i}ﬁﬂ VERIRALL AT ’F“ l}aﬁ“ﬂ#l FATF prgt@ay) * e
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SRS 9 MELLY iig‘“tﬂﬁfi%p (B TN F}?I?“H ,[i Ti MR EE); see also Nick S. Dhesi, The
Conman and the Sherzﬁ’ SEC Jurisdiction and the Role of Oﬁ‘shore Financial Centers in Modern
Securities Fraud, 88 Tex. L. Rev. 1345, 1356 (2010)(*“A disconcerting undertone begins to emerge from
the wreckage of Stanford's activities in Antigua-regardless of ability, the nation did not appear willing to
question the conman's success. This unwillingness was linked to Stanford's prominent role in the
Antiguan community.”).
% See J.C. SHARMAN & PERCY S MISTRY, CONSIDERING THE CONSEQUENCES : THE
DEVELOPMENT IMPLICATIONS OF INITIATIVES ON TAXATION, ANTI-MONEY LAUNDERING
AND COMBATING THE FINANCING OF TERRORISM 39-40, 126, 153-5, London : Commonwealth
Secretariat (2008)(“The cost (of these FATF measures) to our global economy is so large they’ve (i.e.
terrorists) already had the effect they wanted. The increasing costs of compliance and technology are a
form of terrorism. We’re damaging ourselves!”)[ ™ # CONSIDERING THE CONSEQUENCES].
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307 JPFEI 158K Oona A. Hathaway A 11fY(E J%[ﬁ;&lﬁ,}‘ﬁi ) rﬂf‘j" li(An Integrated Theory of
International Law) | }{ﬁ’b‘"* YRR SRR rJ[E;S«I[S}’; %‘* a:j-’?'i It «ﬁ{, Hﬂ—« F' Ut |0
310 See Switzerland- New Exceptions to Bank Secrecy Laws, supra note 286, at 339(“The Swiss Federal
Banking Commission also issued a directive which eliminated anonymous bank accounts by September,
1992.”).
3 See Swiss Bank Secrecy with Comparative Aspects to the American Approach, supra note 291, at
872(*“In fact, anonymous accounts are not possible in Switzerland.”).
3214, (“Numbered accounts exist, however, while their holder's identity is restricted to a limited number
of senior bank personnel, they are not anonymous accounts.”)
313 See Compulsion Over Comity, supra note 300, at 459(“Numbered accounts solve this problem and
eliminate the danger of a third party blackmailing a bank employee for secret information. Second, secret
accounts protect account holders from unscrupulous employees. Where a secret account holder's identity
might tempt an unprincipled employee, limited access eliminates the exposure of such information.”).
314 See e.g. Lutz Preuss, Responsibility in Paradise? The Adoption of CSR Tools by Companies Domiciled
in Tax Havens, 110(1) J. Bus. Ethics 1 (2012)(“The empirical part of the paper offered evidence that even
OFC-headquartered companies cannot isolate themselves completely from the mimetic pressures that
surround the global spread of CSR tools. This was illustrated by the fact that 96 % of the tax haven
sample firms adopted a code of conduct. At a closer look, however, a rather selective application of CSR
tools becomes apparent. Tools that require greater investment, such as certification to environmental and
social standards, were reported rather less frequently, while tools that offer accountability to external
stakeholders are particularly underrepresented in the OFC sample..... companies headquartered in tax
havens see much more value in the control function that CSR tools offer than in the role they can play in
promoting corporate accountability.”)
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315 See Pierre M. Picard and Patrice Pieretti, Bank Secrecy, Illicit Money and Offshore Financial Centers,
Paolo Baffi Centre Research Paper No. 2009-45 33 (May 2009), available at SSRN:
http://ssrn.com/abstract=1411584 or http://dx.doi.org/10.2139/ssrn. 1411584 (“....implementation of those
pressure policies by an onshore tax institution may be inefficient as it can be biased toward the
banks profits and can never induce the elimination of criminality”).
316 See J. C. Sharman, Shopping for Anonymous Shell Companies: An Audit Study of Anonymity and
Crime in the International Financial System, 24(4) J. Econ. Perspect. 128 (2010); see also Financial
Action Task Force on Money Laundering, Money Laundering Using Trust and Company Service
Providers, FATF/OECD and CFATF Report (2010), available at
http://www.fatf-gafi.org/topics/methodsandtrends/documents/moneylaunderingusingtrustandcompanyserv
iceproviders.html (last visited Mar. 1, 2013).
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370 See ULRICH STEGER (editor), MASTERING GLOBAL CORPORATE GOVERNANCE, Hoboken,
N.J. : J. Wiley 29-37, 76-8 (2004)(“Despite the public’s high hopes of the miracles that independent
directors on any board can achieve, it is evident that power (and with that the responsibility) shifts to
full-time executives.”)[ ™ ¥ MASTERING GLOBAL CORPORATE GOVERNANCE].

7 See generally Kelli A. Alces, Beyond the Board of Directors, 46 Wake Forest L. Rev. 783-805
(2011)(“The typical directors of the largest multinational corporations devote about seventeen hours per
month to the governance of the corporation.... Further, it is difficult, if not impossible, to give independent
directors strong incentives to monitor carefully.”).

372 See GLOBAL DIMENSIONS OF CORPORATE GOVERNANCE, supra note 369, at 70.
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30 See GLOBAL DIMENSIONS OF CORPORATE GOVERNANCE, supra note 369, at 70(“For MNCs,
international expansion also makes monitoring executive performance more complex and costly (Zajac
and Westphal 1994)”).
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%6 See Larry Cata Backer, From Moral Obligation to International Law: Disclosure Systems, Markets
and the Regulation of Multinational Corporations, 39 Geo. J. Int'1 L. 591, 648-9 (2008) (“Moral
perspective is most likely to successfully find some expression in law through the construction of legally
enforceable monitoring systems rather than through direct regulation of ethical obligations. American
lawmakers understood this implicitly in the construction of the federal securities laws in the 1930s. The
great idea undergirding those statutory systems was surveillance-systems of mandatory disclosure to
both the state and to principal stakeholder communities.”); see also Larry Cata Backer, The Surveillance
State: Monitoring as Regulation, Information as Power, LAW AT THE END OF THE DAY (Dec. 21,
2007), available at http://Icbackerblog.blogspot.tw/2007/12/surveillace-state-monitoring-as.html (last
visited Mar. 1, 2013)
G L
SEC. 404. MANAGEMENT ASSESSMENT OF INTERNAL CONTROLS
(a) RULES REQUIRED- The Commission shall prescribe rules requiring each annual report required by
section 13(a) or 15(d) of the Securities Exchange Act of 1934 (15 U.S.C. 78m or 780(d)) to contain an
internal control report, which shall--
(1) state the responsibility of management for establishing and maintaining an adequate internal control
structure and procedures for financial reporting; and
(2) contain an assessment, as of the end of the most recent fiscal year of the issuer, of the effectiveness of
the internal control structure and procedures of the issuer for financial reporting.
(b) INTERNAL CONTROL EVALUATION AND REPORTING- With respect to the internal control
assessment required by subsection (a), each registered public accounting firm that prepares or issues the
audit report for the issuer shall attest to, and report on, the assessment made by the management of the
issuer. An attestation made under this subsection shall be made in accordance with standards for
attestation engagements issued or adopted by the Board. Any such attestation shall not be the subject of a
separate engagement.
¥ See Heng-Hsieu Lin & Frederick H. Wu, How to Manage Section 404 of the Sarbanes-Oxley Act:
What is Wrong with Section 404 of the Sarbanes-Oxley Act?, 3(2) J. Account. & Corp Governance 1, 3
(2006) A RLF IR A 2 EEIE THR] | Hplipd 5 350 B3R > I8 F - # LY 780
]}'Jjé THTE TR F¥, b see Frank H. Easterbrook, The Race for the Bottom in Corporate
Governance, 95 Va. L. Rev. 685, 692 (2009) -
3% See Vicky Arnold, Tanya Benford, Joseph Canada, J. Randel Kuhn and Steve G. Sutton, The
Unintended Consequences of Sarbanes-Oxley on Technology Innovation and Supply Chain Integration,
Journal of Emerging Technologies in Accounting, Vol. 4, 105, 117-8 (2007), available at SSRN:
http://ssrn.com/abstract=1121910 (5% ¥ EI”JfFTEZI“’ CH IR FAGE ST Elfﬁ‘éj’%@m[t’%?@% kL
ﬁﬁqﬁéﬁrﬁﬁg‘ﬁﬁh‘ﬁ PAFEIUT FEGESTE T PO AT BT FI‘JPJ"“E[J}“I“?F[ EGEEUAES -
R e BRI VA I P AR A A S H (o BT
bl o)
3% See Houman B. Shadab, Innovation and Corporate Governance: The Impact of Sarbanes-Oxley, 10 U.
Pa. J. Bus. & Emp. L. 955 (2008).
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31 See Wesley Mendes-da-Silva & Ervin L. Black, Corporate Governance, Strategy, and Supply
Management Performance: An Empirical Analysis of Companies Listed in the Sao Paulo Stock Exchange,
2 Int'1 L. & Mgmt. Rev. 43-61 (2005).5 ¥ [ {E8 1|y i iz (¢ A Ui - 1y ETR0E]
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392 See Robert Prentic, Sarbanes-Oxley: The Evidence Regarding the Impact of SOX 404, 29 Cardozo L.
Rev. 703 (2007) (*“....it is impossible at this point in time to accurately weigh SOX's total benefits against
its total costs.”)
3% See Coping in a Global Marketplace, supra note 375, at 952 (“Correlatively, the securities regulator's
jurisdiction is confined to the borders of the nations in which it is located so that transactions within its
jurisdiction are regulated exclusively by its disclosure rules, even though investors and issuers may prefer
a different regime.”)
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(2011).
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3% See generally Larry E. Ribstein, Market vs. Regulatory Responses to Corporate Fraud: A Critique of
the Sarbanes-Oxley Act of 2002, 28 J. Corp. L. 1 (2003).
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Corporate Gfovernance Complicating the Comparative Taxonomy, 119 Harv L Rev 1641, 1642-3
(2006) ; John C. Coffee, Jr., The Rise of Dispersed Ownership: The Roles of Law and the State in the
Separation of Ownership and Control, 111 Yale L.J. 1, 3 n.2 and its accompanying text(2001)[ > 7 The
Rise of Dispersed Ownership].
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managerial agency costs, and large-block shareholding has persisted as shareholders' best remaining way
to control those costs.”). TJF‘ %‘Fru]ﬂ JTF%’I » see The Rise of Dispersed Ownership, supra note 398, at
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position without minority shareholders receiving a proportlonate share.”).
21T U?@ f(control premium)flF %58 | EF? 17 ]F‘H&#“/ﬁ&[‘;ﬁ@ﬁéﬁ[ﬂ; ' ﬁfi IRl ujf’?
I A T L S T i e - vﬁwws
ﬁjﬂ*@g BENA A F'ﬂfl H'ﬁq# ﬁ%@i ELEUJ%“EVF‘ S AREIRREIE > s ”‘E'Hf«ﬁﬁaﬂ
s S ﬂﬁ’[ﬁ@hl » available at

http /IWww. credlt com. tw/newweb/lmmaterlal/week1y/1ndex cfm?sn=24 (last visited Mar. 1, 2013); see
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an estimate of private benefits of control enjoyed by the controlling party.”)

#22 See John C. Coffee, Jr., Transfers of Control and the Quest for Efficiency: Can Delaware Law

Encourage Efficient Transactions While Chilling Inefficient Ones?, 21 Del. J. Corp. L. 405 n.210, 420

(1996) (“In addition to simple theft or misappropriation, the term "private benefits of control" includes

subtler elements, such as unfair self-dealing, excessive compensation, or usurpation of corporate

opportunities.”) ; ' 2R L= 57 ﬂfﬂfﬂ‘i’fiﬂ;/ /%gﬁ/ﬂfﬂ“ GG 1> F]

ENFEEEEEE > 1251 > 171-3 F1 > 2005 ﬁF 10 ] ; B | tr o pY 4%?1‘4@ » see Alexander Dyck

& Luigi Zingales, Private Benefits of Control: An Internatlonal Comparlson 59 J. Fin. 537-600 (2004).

23 See Michael J. Barclay & Clifford G. Holderness, Private Benefits from Control of Public

Corporations, 25 J. Fin. Econ. 373-74 (1989).

2% See One Size Does Not Fit All, supra note 400, at 640 n.217 and its accompanying text; see also

Ronald J. Gilson & Jeffrey N. Gordon, Controlling Controlling Shareholders, 152 U. Pa. L. Rev. 785

(2003) (“In turn, the controlling shareholder can extract the same value from control by selling it at a

premium to the value of the noncontrolling shares.”).
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o F JEVARER gk > 13 85 > 140 F1 > 2008 &F 6 &[T H it “7)6_/3/ 2 ,UF9 4]

26 See One Size Does Not Fit All, supra note 400, at 620 (“They include the risk associated w1th the

underdiversification of an entrepreneur who has a disproportionately large part of his wealth invested in

the company, the stewardship costs of a parent company, or the costs associated with the diminished
liquidity of control blocks.”).

7 Id. at 615.

% Id. at 639-46.
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86 See The Rise of Dispersed Ownership, supra note 398, at 6 (“In overview, a common denominator
runs through the theories of LLS&V, Bebchuk, and Roe: Ownership and control cannot easily separate
when managerial agency costs are high.....they implicitly concur that the emergence of deep, liquid
markets requires that the agency cost problem first be adequately resolved by state action.”).
“7 Id. at 34-59.
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Commission, 59 Bus. Law. 1347, 1349-55 (2004).
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T PR ﬁg [k EiAH H(due process) I ¢ [ij %% Stavros Gadinis % Howell E.

*P%“FTJF'E?JHJFTJ > (IR TP L ST ERT

Jackson }-]—J
PRI

. 7 fiLE] (Government-led Model) :
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TURFEA VBT BB~ RS R R SR — Rl T R ok
PO SRR [ RVE 0 B A AR R R SRR
FUIO BRI GO R © SPOC A P RO AT g
f >~ AT S I RPEIE ORI - [y 2 EEUTREE bR
(trading process)<™2 i if folidl & Free £ (7] (B g 22 2hpoqpilal < (LR
Eeria (E‘?"i)ﬁﬁfﬁﬁ BRI L R 2 I e = R R IR A
R - P FRIVRFERSF VB >~ T (L SRV B O
1Y% 1 (enforcement) ([ JE 4L (I R 1 | F g e 15 PR 8 SN S

2 See Stavros Gadinis & Howell E. Jackson, Markets as Regulators: A Survey, 80 S. Cal. L. Rev. 1239,
1250-2, 1298 (2007)[ ™ *& Markets as Regulators]
g I‘/ji_t';,[ P e FES L J‘%(“& = (* cHt H,IFJ PUf o TG F,Hﬂp” | see Eugenio J.
CdrT.nas Self- Regulatlon by the Mexlcan Stock Exchange A Promising Path Toward Developing
Mexico's Securities Market?, 47 Stan. J. Int'l L. 199, 227-8 (2011)[ 7 Self-Regulation by the Mexican
Stock Exchange].
" ap PP 5 S R A RU > = dRleg e S [ S AR R R AT
“ﬁﬁ » see A.C. Pritchard, Markets as Monitors: A Proposal To Replace Class Actions with Exchanges as
Securities Fraud Enforcers, 85 Va. L. Rev. 925, 1019-20 (1999).
5 See Markets as Regulators, supra note 442, at 1271, 1279-80, 1290.
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BRIV LAY @E?E?ﬁ%w@ﬁlﬁ& H > 4]
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EEEE TR U (enforcement) RTINSO 8 7 SEERY TAHE | A
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3. F[[ #](Cooperation Model) :

PRIV IFFER R AU T B A Eﬁiggf f&@:kj ﬁl[ﬂ IR Rl I SR
S ] A MR AT PO MM 1 R LR S T

A9 Y T (s e PPl — Jﬂgﬁ 2 ARV R TJ ."?E.’%F‘ﬁﬁ
pro o i LS PR PRI o SRR L o S ok e
P i - [ 75 TR (A 1 A B S S
i DR T R I et i Iiﬂ e
i HH e S TSI S o P R LR T e A
ﬁ%ﬁﬁﬁ@@%ﬁﬁ@ﬁ#ﬂ%o
Ty > IR TE - IR R Sy SRR R RO > (T

PR TR EA ) RN T R L R R S R T

48 See Some Problems with Stock Exchange, supra note 440, at 1510-4; see also Nan S. Ellis et al., The
NYSE Response to Specialist Misconduct: An Example of the Failure of Self-Regulation, 7 Berkeley Bus.
L.J. 102, 117-9, 135-7 (2010).
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TR R (P YR — PR £ L B IIYZ D 2 [ (demutualization) ™) » R U _F
P R P L e85} 2 FAORIRRG S [~ e e A 3 A

M R ’@ﬁaf@%J$M§¢¢@wﬁkamzﬁm%

'Eﬂ(ﬁﬂfﬁ%ﬁig@ b 55 (alternative trading system, ATS)J[I ECN)fY 2 AERSTST » il f 1
I=py T B SRl RS i b= %E@Ei@?%%l‘iﬁ““ °

P9 2 SRR G el gV 2 SN AR it Sl 5o
SR o P RIRE R 1T TS Y YT [ b
TR O AV BT - FHAREPE S D ERR S Rl 5”5“ PR Fr
OESTBIEI 2 R (merger) AL b PATRE o F i alliance) » L4 75

BT A ~ R AP L RN R BT R AR R R

H)‘

7‘:‘!

7 See Robert A. Prentice, The Inevitability of a Strong SEC, 91 Cornell L. Rev. 775, 796 (2006); see also
Markets as Regulators, supra note 442, at 1253-4 (“Seeking to increase the number of listed companies,
stock exchanges may adopt corporate governance rules that promote management interests, as the
decision for the listing location is a responsibility of the management. Management interests, however,
may not necessarily align with the goal of profit maximization..... In addition, the ability of the stock
exchange to design its trading rules may allow certain interest groups within the exchange to push
regulation that is favorable to them but detrimental to investors.”).
#% See Ernest E. Badway & Jonathan M. Busch, Ending Securities Industry Self-Regulation as We Know
It., 57 Rutgers L. Rev. 1351, 1355, 1371-5 (2005); see also Jonathan Macey & Caroline Novogrod,
Enforcing Self-Regulatory Organization's Penalties and the Nature of Self-Regulation, 40 Hofstra L. Rev.
963 (2012).
449 O T;J?L PYETZED M (™ (demutualization)fiV /i 771 > J 2RV ?l FIZ[(MBA Lib) » affh!-:
http://wiki.mbalib.com/zh-tw/%E4%BA%A4%E %9@%93% 6%89%80%E9%9D%9E%E4%BA%92%
E5%8A%A9%ES5%8C%96 (last visited Mar. 1, 2013).
0 See Self-Regulation by the Mexican Stock Exchange, supra note 443, at 204; see also Markets as
Regulators, supra note 442, at 1258.
1 See Markets as Regulators, supra note 442, at 1260(“.... increasing competition may gradually erode
the dominant power of exchanges, which was a critical assumption underlying the old self-regulatory
model.”)
#2 See Roberta S. Karmel, The Once and Future New York Stock Exchange: The Regulation of Global
Exchanges, 1 Brook. J. Corp. Fin. & Com. L. 355 (20006); see also /d., at 1259.
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R IO ES IR SR B ST ERAP RO - AT BT
B t’l’?’%ﬁf‘\ﬁ OB 10 E RS B T IR RIS A R
W7, e (convergence) iU 4 & 7 o

"—’Pi‘/ﬁ%% S s SN fp%’ B Bt puE L BT J?E*&;F EZNETILRIEN
B IR ST BRI R 90045 Y AR T R AR ] - e R Y
SR E —= DR e e AR B I o IR PRI
AL S T et SR (AR Y R - B UR T A
PR L T R S R I S B T R (R
FIEL2 - FIHE AL S EERy gt B 55 [ S TR )Ry b b (= %
EITpI ] R jmi °k f|[ﬁ§[%n &3 ﬁrﬂkuﬁh“*l?ﬂ%ﬁ FRVESF R HOT
MERE e R APt ORI 2 P IR R RIS [ pURaE & A i
FRORETIRSE o AHRL @_‘?[E&‘F#FUI?% AT T o B = PR RIRLIIR - B

> Id. at 356-8.
¥4 See generally Chris Brummer, Stock Exchanges and the New Markets for Securities Laws, 75 U. Chi.
L. Rev. 1435 (2008).
3 See Toannis Kokkoris & Rodrigo Olivares-Camina, Lessons from the Recent Stock Exchange Merger
Activity, 4 J. Comp. L. & Econ. 837, 846-7 (2008).
6 See generally lanis Kokkoris & Rodrigo Oli vares-Caminal, Some Issues on Cross-Border Stock
Exchange Mergers, 29 U. Pa. J. Int'l L. 455 (2007).
7 See Bo Harvey, Exchange Consolidation and Models of International Securities Regulation, 18 Duke
J. Comp. & Int'1 L. 151, 164-5, 179 (2007)[ ™ #1 Exchange Consolidation and Models of International
Securities Regulation].
¥ See Nis Jul Clausen & Karsten Engsig Sorensen, Stock Exchange Mergers - The New Driver in the
Humanisation of Securities Market Regulation, 6 ECFLR 29 (2009)(“This lack of coordination between
legislators/regulators could be overcome by allowing a higher degree of regulatory power to the
exchanges themselves.”).
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49 See generally Onnig H. Dombalagian, Self and Self-Regulation: Resolving the SRO Identity Crisis, 1
Brook. J. Corp. Fin. & Com. L. 317 (2006).
460" See generally Eric J. Pan, A European Solution to the Regulation of Cross-Border Markets, 2 Brook. J.
Corp. Fin. & Com. L. 133 (2007)
461 SRS A, o [EL B A SRR AL L /;!,7,@’_577?’/,‘%’:" F?*igﬁé’?;:i“ﬁ% » 114 84> 157-214 1 > 2010
F 4|
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(P vy SCBIES_]iFrd 2 pusE g9 #ﬁﬂlq‘ﬁ%&[ﬁﬁ* pﬂ?;;éﬁ(bonding)w

Ao e CRIAEEIR I TS PSRBT g e LR
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LTI HRA RIS A o PSR IO T B B - 1t S
AT AR TR - B e RS PGSR
R A S TP RIPSE R T R s poghsts -

2. XBNPEOF PP BRI Ttop 0 PR A SRR
DIFIRR YRR S IR ARG (TR SR AT RS -
B iR N IR PR FPAITS SRR o 2 S il e
(S IR UG EAER: SERP Ao a1 Ul (Nl
VRO PO A D SIS T 9B i PR B GRAE |
o0 P RLERERURECH UL B R RN I T B
RIS R G T FLRL T AT B o [R5 H R

R ﬁhﬁ” BT E J%’LP\'P N AU [ﬁﬁéiﬁi&'kﬁi e Wj‘g (I e
AP ) 7 P RERVRUND — o )| FER Y- (Daimler-Benz) fH5E 3 s a % _’?E?J(Chrysler)
EL SRR > see Racing Towards the Top?, supra note 323, at 1757, 1775-6.1F=9} » - | 55 ST 5
S e A R IR S J?E['%]’(Cross-Listing Premium) | [F[JEIU{[ 1* > see generally
Amir N. Licht, Cross-Listing and Corporate Governance: Bonding or Avoiding?, 4 Chi. J. Int'l L. 141
(2003),
3 See Antonio Gledson de Carvalhoa & George G. Pennacchi, Can a stock exchange improve corporate
behavior? Evidence from firms'migration to premium listings in Brazil, 18 J. Corp. Fin. 883-903 (2012).
4% See generally Kate Litvak, Sarbanes- Oxley and the Cross-Listing Premium, 105 Mich. L. Rev. 1857
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> See Coping in a Global Marketplace, supra note 375, at 978-83.%4 ¥ Viml'| 4 [E'JWF"I%%??[EWI@T%
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1. Fldr= %ElfJ@[%#KRealist Perspective) : Fiﬂ%&' i ER IS S amh L [ F[JfS ﬂﬁ’ﬁ’[’ﬁ? I
A (S 2 BRI R T ZREE SRy BRI | S 2 e -
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IS PR PR B e 7 B PR SRR RS | 57 IR0 RLA 5 7
R T R 2 R B 7 (BRI ] o
B SR U R TR Y RO PO PR o
BRI - TS SO B I B E - I R
AR AL o S SRR - R TR P
BRI T o (ELRLE [ A € 1 PRI TR (13 - Rt 30
N RN A T S B R T t e o Rty Sl = R
PIAELRLST 3 [y See SR sl il = S 4 13 o= YR - A sl
IRV PRI N T B R S0 - i S R SR e [
[P e = LA OPEN s =9t > I T gEAE T (race to the bottom) |
i BT R T R B (R T AR A O T (B A
SEUAPPVRERT S AR o [ 2 PSRRI S 2 #Jﬁfﬁ
BRIV~ PP A NEGE S BRI T e

(hold-out) i EG= Y[ ifprisoner’s dilemma) %25 §uficl 251 o RLf » 7 AR E

ﬁ'n

G ?i l/%ﬁﬁ TSI, © SRR (SRS (AR )T
/a SR e Ep p R e B SR - A AT IR E | B R s R R
B ﬁ&ﬁjm%&'“w%‘“ E = ﬁrju%sﬂﬁmﬁ IEf J;.{Jaiw s [ JUJ‘"J%%*”“ & At J%ﬂ% by R FSE
Ffepy TR L.
466 ?JPEEEJEHi %Fﬁ%f/ [P 7 R R S gt - i S I E ﬁ%%?ifi??/ﬁﬂ'fﬂ iZfE’“:rlﬁ
E ;;:ﬁ/gﬁ,%f B ERE (72554 - 20 8 > lZ; 66 1 > 2005 &F 7 | o
7 See Eric C. Chaffee, Finishing the Race to the Bottom: An Argument for Harmonization and
Centralization of International Securities Law, 40 Seton Hall L. Rev. 1581, 1615-6, n.183 and its
accompanying text (2010)[ ™ * Finishing the Race to the Bottom]; see also The Hardening of Soft Law in
Securities Regulation, supra note 6, at 948 (““We believe the regulatory vacuum is more pronounced
internationally because other differences among States and their populations make consensus unlikely.
Nations approach securities regulation from different cultural perspectives, from different economic
standpoints, and with different governmental structures and resources.”).
18 See Exchange Consolidation and Models of International Securities Regulation, supra note 457, at
161-2; see also id. at 1615 n.182 and its accompanying text.
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42 See Donald C. Langevoort, U.S. Securities Regulation and Global Competition, 3 Va. L. & Bus. Rev.
191, 205 (2008).
43 See The Hardening of Soft Law in Securities Regulation, supra note 6, at 946 (“Soft law may offer an
alternative to regulatory competition by facilitating regulatory cooperation.”).
4% See generally Finishing the Race to the Bottom; Eric C. Chaffee, The Internationalization of
Securities Regulation: The United States Government's Role in Regulating the Global Capital Markets, 5
J. Bus. & Tech. L. 187 (2010).
5 See Frank B. Cross & Robert A. Prentice, The Economic Value of Securities Regulation, 28 Cardozo L.
Rev. 333, 334-5 (2006)[ * #i The Economic Value of Securities Regulation].
476 See generally Roberta Romano, The Sarbanes-Oxley Act and the Making of Quack Corporate
Governance, 114 Yale L.J. 1521 (2005).

143



DR SRR S r[ﬁﬁ‘%’ﬁﬁ{j J I i IR g
JrEEEEE L > SRR VAR RO R b UL T el 22555 (lowest common
denominator) ; *""—— fii S F I () ’\’WT\iﬁqﬁ’a R O E I T A
TR e NIRRT L = g E'@"%'ﬁi’g'ﬁﬁ R AR 7= a2
[SAEE SRR L AR SR 2 ]
ﬂ]p& " YA ) 1 (webs of influence) I 5E3 FTJ;H\ [@IF"‘%H%EEEEQ g2

FF P R SE A I T e R IR )
OB T AR (capture) 5 | SR Y o RIS pUBRC 2k PR H D 1
?ﬁ“’m’ﬂéﬁ“ » IR R L=

+ JFEF% ST, T3 [ﬁﬂ\n, nH(Networks) |

7" See The Gift of Enron, supra note 174, at 332 (‘The risks of harmonization in the absence of a
collective and coherent plan, however, are disastrous. It will surely be the case that the lowest common
denominator prevails, and that means the worst of the laws of each of the member states or, even worse,
huge gaps where there are no laws at all.”)5% ¥ HE(ESERNF T’ZJJJ?‘%L 7" (harmonization) I EH TR
(EIEl 5 'F ”JEH #ﬁ?l—’ BT mﬁ[ﬁwﬁﬁ&ﬂji T - o
8 See The Governance of the Multinational, supra note 174, at 538-9 n.59 and its accompanying text
(“Networks are sets of relationships between national authorities and other bodies, such as
non-governmental organizations, international agencies, and business enterprises.”).
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0 See Robert B. Ahdieh, Making Markets: Network Effects and the Role of Law in the Creation of
Strong Securities Markets, 76 S. Cal. L. Rev. 277, 279-80 (2003)[ ™ *& Making Markets].
SBBNTHS > 205 il PR AL AR P EERSPREE > 07 1> 217-26 1 > 2003
E 6 E[ o

482

3 See generally Henry Hansmann & Reinier Kraakman, The Essential Role of Organizational Law, 110
Yale L.J. 387 (2000).

¥4 See generally Tan Ayres & Robert Gertner, Filling Gaps in Incomplete Contracts: An Economic
Theory of Default Rules, 99 Yale L.J. 87 (1989)
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' See genera;ly The Economlc Value of Securities Regulation, supra note 475, at 333

0 1d at 363-4.
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2 See Krlstm N. Johnson Things Fall /f art: Regulating the Credit Default Swap Commons, 82 U. Colo.

L. Rev. 167, 186-9 (2011) (“According to the theory of network effects, for certain goods an increase in

the number of users enhances (1) the benefits that each individual user derives from use of the good and

(2) the utility of the network to all of the users of the good. We refer to the good that creates network

effects as the "network good.").

3 See Making Markets, at 336 n.277 (“An entirely separate network-related role for law in securities

markets arises from the claim that network effects favor harmonization of disclosure, accounting, and

other securities market standards.”);p} i’ 2 B %@*7377: TR /c//y/’f EHR T B e gﬁ’?f#g//f/
g, 2= g Y R () RN RS ~Tu » 89 # > 16-21 F1 > 2006 & 2 J

% See generally Roberta Romano, The Need for Competition in International Securities Regulation, 2

Theoretical Inq. L. 387 (2001).

3 See Sean D. Murphy, Taking Multinational Corporate Codes of Conduct to the Next Level, 43 Colum.

J. Transnat'l L. 398 n.31 (2005).
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¥ See e.g. Genevieve Beyea, Transnational Securities Fraud and the Extraterritorial Application of U.S.
Securities Laws: Challenges and Opportunities, 1 Global Bus. L. Rev. 139 (2010)(“Transnational
securities fraud has increased the costs and complicated national securities regulator's enforcement work.
It also creates potential for underenforcement, as no one country may have sufficient incentives to enforce
its antifraud rules against an international violator.”)[ ™ # Transnational Securities Fraud]; see also
Revisiting the SEC's MOU, supra note 6, at 1811-2(“In this environment, states face an important choice
of how to structure their regulatory regime. The challenge for regulators, as it has always been, is to
balance compliance costs with investor confidence. The regulator able to reformulate its rules to balance
these factors more successfully can pull ahead of other competitors in capturing new global
capital....London's Financial Services Authority ("FSA")...is generally regarded as having done so.”) .
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7 See e.g. Andrea M. Corcoran, Globalization Report Cards for Securities Regulators: National
Enforcement of International Capital Market Standards for Information Sharing and Cooperation and the
Prevention of Financial Crises, 79 U. Cin. L. Rev. 651, 677 (2010)(“Cooperation alone cannot succeed
without recognition of the public policy interests of national jurisdictions and strong national enforcement
of the requirements relating to individual institutions and jurisdictions.”)

151



[ 31 53 7t

o ORIEORR

RS H - 1150 S T + S [
l"ﬂ?fll(Home Bias)™*® | BRI R qus.& BT BIE ES

TR P e Pl 2 50 fA By o iy fRf B 1L = i s [ 55
BP9 Pl A YR Ff%]’ﬁiﬂ(lntematlonal Capital Asset Pricing Model, ICAPM)
P L R Y AR AR SRR - S I i g
FEEFRIRUN - (R UURY TR A FHICO I Bl B ey EEUHIED S -
75 & b e B R (LS ) TR EARHRREA ) | S
%Wwﬁhﬁﬁﬁﬁhaagﬁugﬂ'ﬁiawpﬁﬁﬁﬁﬂy&,ﬁmb
@mﬁaﬁﬂ@%§rg%TﬁmJ%FQ%W@w¢J$ﬁuﬁ€ﬁMWL%
FIOPsR D o 2 4 SRS LIRS I AR 2 RIS o BEIR PR

=
e
gl‘

498 ;5 rl_ﬂ;l}fr_u —9 M ER A I;FI =D ’*Fﬁlgi&ﬁﬂg& [@%ﬂa :Flzrl e ﬁ/[%ﬁﬁ, »28 %5 24
98 [l ,2011 4] IR RN ENE IR — TSR AL g/%”ﬁ BTN
i?ﬁil —{E]?:[/ 0 22 Fl ’2011? 1L E[[ N g ‘/ﬁ/}%‘ _’rjiéﬂ‘—[k/i&// ﬂ—y‘— Tud/]

499 %F}J.ﬂ,@ﬁ B > f17 fﬁﬁ’ﬂzf“ Qﬁ**ﬁ&lﬁ}?yi ‘*’JI‘JD 4 Tud/ > 17F1 > 2006 F 6 £ »

O SR A TR ”7)‘ VZen ,g%;///zﬁ pave G LAl e B R
12% 2 FJ » 119 F1 > 2011 & 6 F][ N7 /— ﬁ/j%”}?g‘r/ﬁg.ij VEEIE R R FE—~ V] see also Alan
G. Ahearne, William L. Grlever and Francis E. Warnock, Informatlon Costs and Home Bias: An Analysis
of U.S. Holdings of Foreign Equities, FRB International Finance Discussion Paper No. 691 1(May 2001),
available at SSRN: http://ssrn.com/abstract=260228 or http://dx.doi.org/10.2139/ssrn.260228
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2 IR 5 F1 75 P ACTs L BRI 2 I 4 IR 5000 1191 see also Claudio
Bravo-Ortega, Does Asymmetric Information Cause the Home Equity Bias?, World Bank Policy Research
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Working Paper No. 3495 (January 2005), available at SSRN: http://ssrn.com/abstract=650365; Jun-Koo
Kang and Jin-Mo Kim, Do Foreign Investors Exhibit a Corporate Governance Disadvantage? An
Information Asymmetry Perspective (June 1, 2009), available at SSRN: http://ssrn.com/abstract=1478189
or http://dx.doi.org/10.2139/ssrn.1478189.
BB &S - B ]’ 257}‘%35%"1’#@?/7‘/ SR tﬂﬁg/%k S 26 T 410
370 F1 > 2009 F 8 K % i =B 9?%‘[ S BRI ‘/c//y/’f/ffrff/,ﬁg —3#*%% E&;
F PR FYEE ﬁJi%\i@’%ﬂﬂ 23 5 66 B > 117-9 g[ » 2009 F 9 F] o
% See Peter T. Muchlinski, Enron and Beyond: Multinational Corporate Groups and the
Internationalization of Governance and Disclosure Regimes, 37 Conn. L. Rev. 725, 760
(2005)(*....auditors may be auditing the accounts of companies whose own records are inaccurate. This is
not uncommon in relation to MNEs that are managing a complex network of subsidiaries, which may be
operating in markets where local business management practices are lax, and over which it is difficult to
exert adequate control.”); - Fi* %2 B % [ ~ r: R ST /c//ff/f/affﬁi_// £ 771/7/497 Eﬁﬁ\l
29 > 30 B> 155-76 F1 > 2011 F 12 £ »
%5 See Dan Amiram, Financial Information Globalization and Foreign Investment Decisions, Journal of
Intrernational Accounting Research (August 1, 2012) , forthcoming, available at SSRN:
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http://ssrn.com/abstract=1446522 or http://dx.doi.org/10.2139/ssrn.1446522[ ™~ * Financial Information
Globalization and Foreign Investment Decisions]; see also Francois Brochet, Alan Jagolinzer, and
Edward J. Riedl, Mandatory IFRS Adoptionand Financial Statement Comparability, 11-109HBS working
papers (2011), available at http://www.hbs.edu/faculty/Publication%20Files/11-109.pdf.
>0 See Messod Daniel Beneish and Teri Lombardi Yohn, Information Frictions and Investor Home Bias:
A Perspective on the Effect of Global IFRS Adoption on the Extent of Equity Home Bias (May 23, 2008),
available at SSRN: http://ssrn.com/abstract=1139827 or http://dx.doi.org/10.2139/ssrn. 1139827 (“The
authors find evidence consistent with companies from countries with weaker investor protection having
less informative and more managed earnings. These results suggest that even with global adoption of a
uniform set of standards, information uncertainties across countries would remain due to institutional
differences. In addition, given findings that the quality of accounting standards and the extent of
shareholder protection are positively correlated (LaPorta, Lopez-de-Silanes, Shleifer and Vishny 1998), it
is unlikely that global adoption of IFRS will reduce information uncertainty significantly.”)[ ™ 7
Information Frictions and Investor Home Bias]; Peter White, It's Greek to Me: The Case for Creating an
International Agency to Enforce International Accounting Standards to Promote Harmonization and
International Business Transactions, 27 Wis. Int'l L.J. 195 (2009)(“In theory, the harmonization of
accounting will increase the efficiency of global business; however, the lack of an enforcement agency
will undercut the harmonization process because it will undermine the legitimacy of the operation.”) ; see
also VO Xuan Vinh, The Determinants of Home Bias Puzzle in Equity Portfolio Investment in Australia
(November 24, 2006), available at SSRN: http://ssrn.com/abstract=1714344 or
http://dx.doi.org/10.2139/ssrn.1714344 (“The negative link between home bias and governance indicator
indicates that foreign investors prefer to invest more in countries with better institution and legal
environment, lower corruption and better accounting and disclosure standards.”).
97 See Christopher Humphrey & Anne Loft, The Complex World of International Auditing Regulation,
available at Qfinance:
http://www.qfinance.com/contentFiles/QF01/g4fqn4;jz/10/0/the-complex-world-of-international-auditing-
regulation.pdf (last visited Mar. 1, 2013)(*....a regulatory system is not just about standard-setting but
also the implementation and enforcement of such standards. Historically, issues of compliance with
international auditing standards were not given enormous emphasis at the global level—reflecting a range
of factors, including the desire to increase the number of countries adopting such standards, a limited
level of available resources, traditions of self-regulation and professional peer review, and the clear
positioning of responsibilities for compliance, regulation, and oversight activities at the national rather
than the international level.”); see also ECONOMICS OF SPES "SPACEMEN," supra note 267, at 3.
0 sy If ﬁ/f%’f? N BRI N L R 5000 139 F1 S I S AR A N
i,‘j/ﬁiﬂgf* FF & J@ﬁ# 498 > 70 I 3 BEIEEYE "‘—/gﬁgf/ Y 7 Fru?i/ » 5 F1; see also Financial
Information Globalization and Foreign Investment Decisions, supra note 505, at 3; Rui A. Albuquerque,
Gregory H. Bauer and Martin Schneider, Global Private Information in International Equity Markets
(November 15, 2006), available at SSRN: http://ssrn.com/abstract=922695 or
http://dx.doi.org/10.2139/ssrn.922695; Information Frictions and Investor Home Bias, supra note 506, at
18-20; Vicentiu Covrig, Kalok Chan and Lilian K. Ng, What Determines the Domestic Bias and Foreign
Bias? Evidence from Mutual Fund Equity Allocations Worldwide, EFA 2004 Maastricht Meetings Paper
No. 2527 (March 2004), available at SSRN: http://ssrn.com/abstract=404780 or
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http://dx.doi.org/10.2139/ssrn.404780.
39" See Caroline A.A. Greene, International Securities Law Enforcement: Recent Advances in Assistance
and Cooperation, 27 Vand. J. Transnat'l L. 635, 640 (1994)[ ™ * International Securities Law
Enforcement).
319" See Spencer Daly, Secrecy in Limbo: What the Most Recent Settlement with the IRS Means for UBS
and the Rest of the Swiss Banking Industry, 10 J. Int'l Bus. & L. 133, 141 (2011).
'Y See International Securities Law Enforcement, supra note 509, at 640.
> Id. at 641.
313 See James A. Kehoe, Exporting Insider Trading Laws: The Enforcement of U.S. Insider Trading Laws
Internationally, 9 Emory Int.1 L Rev. 345, 366 (1995)[ i Exporting Insider Trading Laws].
14 See International Securities Law Enforcement, supra note 509, at 642-7.
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13 1d. at 644. ;ﬁﬁ# T 1988 F i A 76 pAT[I I ik o T %;j YRR H|(principle of dual
liability; Double Criminality) ; ESBIEEH[H1flE = ARG — ﬁ'FﬁffJ T L ee T
e E'Ff’/c//;jif Sl ///’731" ﬁ‘ﬁ\ii %ﬁ%??; > 5H > 108-10 ~ 114-6 F1 > 2009 F 9 F[[ N A2 S £ g/
SR ik T B ] -
16 Id. at 645-7(“Swiss bank secrecy laws do not rise to the level of essential interests unless the person
about whom Information is requested is unconnected to the offense or the secret is of special importance
to the Swiss economy. If neither of these conditions exists, the Swiss Central Authority may disclose
information protected by bank secrecy laws only if the request concerns a serious offense, the information
has substantial significance in the investigation or proceeding, and the United States has made a
reasonable effort to procure the information through alternative means.”).
>17"See Developments in the Internationalization of Securities Enforcement, supra note 4, at 670
(2005)(“In addition to MOUs, the SEC actively seeks to identify and use other formal and informal
information gathering mechanisms, most notably U.S. mutual legal assistance treaties (MLATSs) with
foreign criminal authorities. In particular, the MLAT between the United States and Switzerland has
provided a useful mechanism for the SEC, working with the U.S. Justice Department, to obtain
information located in Switzerland, including detailed banking informations.”)
% See The Hardening of Soft Law in Securities Regulation, supra note 6, at 913(“....although the SEC
can use mutual assistance treaties for the production of information, the coverage of the agreements is
limited, and the procedures that must be followed are cumbersome and entail lengthy negotiations.”).
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Y See id. at 913(“MOUs formalize methods of requesting and providing information between
like-minded regulators.”); International Securities Law Enforcement, supra note 509, at 649(“MOUs are
expected to  be more efficient and predictable than MLATS in obtaining information regarding securities
violations because they are negotiated and implemented by parties with direct responsibility for regulating
their respective securities markets.”).
9 See id. at 913.
2L See International Securities Law Enforcement, supra note 509, at 650-1.
32 See The Hardening of Soft Law in Securities Regulation, supra note 6, at 913.
33 See Revisiting the SEC's MOU, supra note 6, at 1839-40.4/}i fir =B - FrEd & J[/ﬁ[é@h//g’;
gﬁi’éﬁ Vﬁ’/@;ﬁﬁﬁ# bﬂ/l%’é%if/?fﬂ:f;&%ﬁf SRR RS B %"3}}“‘} HIETRI O B, 0 6
Fl>2013 % 2 F “Ifﬁj_'— http: //report nat.gov. tw/ReportFront/report detall .jspx?sysld= C1010376J; (last
visited Mar. 1, 2013)(“2011 = =B E‘“f 1B ST SN R 2 (il RS ﬁﬁdiﬁf’jjﬂ USH R
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2 Id. at 1842—8.
157



VI e QRS BV I 250 { G MOU %]

RIS S 32 Y SRS T 5 40 2 ¢ GBIV e

P FIE%TE%F?F‘F T TRV E TSR [E:IF' FexFh o 5L 'i*eefzi LY
YT LG ORTLY 7 IR - S B U B TR R -
TR 2 B JF FIVHF VIR %T%FTH E1E - J[ﬁﬁw I?@q&@ﬁi
%Eiﬁ'jﬁlﬁiﬁ*&%ﬂ/@ﬁajo X BIEE 2HeI% BT MOU 2 HL FE S |

2. il E5I(Regulatory Cooperation)MOU EﬁTFIﬂJMOU '] 3 B SEC = [l
FSA Hra (19 MOU £ 3 » U= pv SR T B8 1 #hiEr FROARZ 20
AR FORIRAIIING: £ F VB R R R~ AR e AR /%ﬁ@ﬁ«'
KT [ U/‘»@"J‘c?%ﬁ?ﬂg@ VI T O A -
9 Wﬁ:ﬂf[[mﬁ + uﬁ“ J5 B MOU W78 2L > SRk 1

& (ERER -

3. JEi%55 2% (Technical Assistance)MOU : Fj‘fz?}ﬁg 1 MOU I'[S{B! SEC =25 W iy

Eﬁlll _W[

(bilateral supplementary agreementﬂ‘ Sl— 78

_T_l

B FOR R ST TR I MOU R Feske» 1 Py 17 B2

K0 TR > S IR BB ST 2 e

%ﬁ’W@:uﬁﬁfﬁ@HyZ%%ﬁmﬂmwm%%m:@F@w4

R8s 7 B AU O RS R [ 1 Py O

Ll MOU RSS2 il 1 P RES B VR Ry = 3w L2 5 2
o PP S RIS R P RTOIAE S A (R < PIEE MOU o T =
zme§¢r%ﬁﬁﬁmj’wﬁﬁwﬁmﬁﬁmuﬁﬁ&hvfUWW%ﬁjgﬁm%m’éﬂﬁ
F[FRLAE  BE  BE (0 B0 - E O GERBGRSRY ©  TT
Pl ~ SRR PSR LIE (PR Y FTE TR USRS I
iﬁo

3 Id. at 1850; see also Exporting Insider Trading Laws, at 359 (1995)(“The effectiveness of MOUs, as
far as the SEC is concerned, consists of their usefulness in providing for the development of "(1) a
framework for cooperation; (2) greater experience in addressing international securities law issues; (3)
improved communications; and (4) improved working relationships between the SEC and securities
regulators of foreign countries.”).
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31— # International Securities Enforcement Cooperation Act
B«‘B«‘fhrf’ﬁ SEC ¥ 25l 55 By F[lﬁﬁg FRIE I FRH|E » HF 1 1990
= IEJIH "B R ST ¥ 3 (International Securities Enforcement Cooperation Act,
ISECA)™ » Fk 2 Ie 1| PIHEI
LY SEC € RSO B S AR FHR O [ v
2. YEBIREY AP B SEC AHRH Al o PR fﬁ ELETF113# (Freedom of
Information Act, FOIA)fYe Y a o f @l gt o
3. SIS R R » SEC £ S G Y 4G
ORI RS HEE R -
4. §H SEC (ITSHR ML 7 BN o1 o3 SIS i 40140
WEIFDR g e > SEC RITEABIG- S50 fL 9t Bt i %Fﬁ?ﬂ—lﬁ EiE R
91 B RS R RS SEC i Bl |
FIP4E  International Organization of Securities Commissions
PR B H R Y S5 F IJ”*&&IF%EJEEEJZ_Q#{%W » Y SURST 1983 & YIRS
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326 See George C. Nnona, International Insider Trading: Reassessing the Propriety and Feasibility of the
U.S. Regulatory Approach, 27 N.C.J. Int'l L. & Com. Reg. 185, 200 (2001)(“To reinforce its capacity for
obtaining foreign regulators' cooperation under the MOUs, the SEC sought for and obtained the adoption
by Congress of the International Securities Enforcement Cooperation Act (ISECA) in 1990.”)
327 See Pamela Jimenez, International Securities Enforcement Cooperation Act and Memoranda of
Understanding, 31 Harv. Int'l. L. J. 295-6 (1990); see also Developments in the Internationalization of
Securities Enforcement supm note 4, at 672..
2 10SCO | F1~F F1f7(Presidents’ Committee) ~ #55 {1} (Executive Committee) + | I ?Fé%‘ﬁ
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http://report.nat.gov. tw/Report ront/report_detail jspx?sysId=C09803328 (last visited Mar. 1 2013)
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333 See The Hardening of Soft Law in Securities Regulation, supra note 6, at 914.
See Transnational Securities Fraud, supra note 496, at 161.
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7 See Rachel Evans, We Must Cooperate, 27 Int'l Fin. L. Rev. 18 (2008)
3% See Transnational Regulatory Networks and Their Limits, supra note 106, at 145(“IOSCO also
maintains an expert panel to monitor each member's continued "willingness and ability" to comply with
the MMOU, and has the authority to expel members who persistently fail to do so.”). £l % » J&lF | RSB
U‘%‘F’ [ﬂ EREY = Ufl m'ﬁﬁj‘ff' {IVEIF[3EN [ > See Rita Cunha, The [OSCO Multilateral
emorandum of Unc}erslandmg (]V;MO(]) an International Benchmark, 15 Unif. L. Rev. 677, 681-2
(2010)[ ™ # The IOSCO Multilateral Memorandum of Understanding (MMoU): an International
Benchmark].
>3 See Joan E. McKown & Emily A. Posner, Securities Enforcement Has Crossed the Border:
Regulatory Authorities Respond to the Financial Crisis with a Call for Greater International Cooperation,
but Where Will That Lead?, 13 U. Pa. J. Bus. L. 927, 934-5 (2011)
> J0SCO = FSB ~ G20 ~ IMF ~ World Bank T/ SRE (72377 > See The IOSCO Multilateral
Memorandum of Understanding (MMoU): an International Benchmark, supra note 538, at 685(“.... other
international financial Organizations (e.g., the IMF, the World Bank) use the MMoU, the IOSCO
Principles and Methodology when conducting their own assessments of jurisdictions; the G20 and
Financial Stability Board consider whether a jurisdiction has signed the MMoU in assessing its standards-
this may influence decisions about whether a given jurisdiction should be "blacklisted".”).
1 See Transnational Regulatory Networks and Their Limits, supra note 106, at 146(“This success can be
accounted for by these states' parallel domestic preferences for effective securities fraud enforcement and
the absence of substantial distributive or enforcement issues. In developed economies, the financial
markets play an essential role in capital allocation; these states would gain very little by letting this role
be undermined by widespread fraud, even when it targets foreigners.”).
2 See Dialectical Regulation, supra note 5, at 878(“More clearly multilateral has been the SEC's pursuit
of a umber of its regulatory objectives under the auspices of the International Organization of Securities
Commissions (IOSCO).....At its inception, the IOSCO attracted little SEC involvement. Over time,
however, the SEC became a more active participant, seeking to promote U.S.-style market regulation
across the globe.”).
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3 See Transnational Securities Fraud, supra note 496, at 161-2(“However, the MMOU is nonbinding,
and significant legal barriers to its implementation still exist in many countries." In addition, while
information sharing is helpful, it does not solve the problems that arise when multiple countries seek to

apply their laws to the same activity.”).
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> See Dave Hartnett, The Link between Taxation and Corporate Governance, in TAX AND
CORPORATE GOVERNANCE 3 (Wolfgang Schllcen, ed., 2008).
> Id.(“And in relation to the second of these the Commissioners focused principally on:....Expanding
the OECD’s 2004 Corporate Governance guidelines to give greater attention to the linkage between tax
and good governance.”).
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346 e [P [’ see Arne Friese, Simon Link and Stefan Mayer, Taxation and Corporate Governance —
The State of the Art, in TAX AND CORPORATE GOVERNANCE 396-423 (Wolfgang Schllcen, ed.,
2008) [ Taxation and Corporate Governance — The State of the Art]; see also Nicola Sartori,
Corporate Governance Dynamics and Tax Compliance, 13 Int'l Trade & Bus. L. Rev. 264, 276
(2010)(“The conclusion of this paper is that good corporate governance has a positive impact on
corporate tax compliance”).

T R LFHF,:(’\’![" see e.g. Oren A. Amram, When Worlds Collide: Transfer Pricing Tax Strategies and the
Securities Laws, 8 U.C. Davis Bus. L.J. 324 (2008).

RV | T BRI s DAL A AL ?‘ﬁi IR IS A S ﬁ'ﬁ;ﬂﬁ‘igj
S 0 see generally Steven A. Bank, Dividends and Tax Policy in the Long Run, 2007 U. IIL. L. Rev. 533
(2007); Randall Morck and Bernard Yeung, Dividend Taxation and CorporateGovernance, 19(3) J. Econ.
Perspect. 163 (2005); Steven A. Bank, Tax, Corporate Governance, and Norms, 61 Wash. & Lee L. Rev.

1159 (2004).
Yl B S A L R 4120 47 S0 ¢
330 See Orsolya Kun, Corporate Inversions: The Interplay of Tax, Corporate, and Economic Implications,
29 Del. J. Corp. L. 313, 343-59 (2004)(“Initiating companies view inversions solely as tax-based
transactions without significant changes to corporate governance. The proxy statements issued by the
inverting corporations are the principal sources of information on the details of inversion transactions,
including their underlying motivations.' While these statements generally describe the corporate
governance changes brought about by the inversion, they also focus on the detail of the law, but fail to
highlight the substantive and practical differences between the two legal systems.”)
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3! See Reuven S. Avi-Yonah, The Three Goals of Taxation, 60 Tax L. Rev. 1, 22 (2006)(“The income tax,
and in particular the corporate income tax, had been seen as a potential regulatory tool from the beginning.
President Taft, in proposing the corporate tax in 1909, had emphasized its regulatory potential: By
adopting the tax, he said, the government can achieve "supervisory control of corporations which may
prevent a further abuse of power.”); see also Taxation and Corporate Governance — The State of the Art,
supra note 546, at 379-81(“In the United States some authors invoke the notion of a “certification tax™ as
a justification for a separate corporate income tax. Originally, the corporate income tax was introduced in
the United States inter alia to regulate corporations, mainly by receiving tax returns, but also the tax itself
was considered to regulate the power of corporate management..... one important aspect was that a
separate company tax could provide the government with information about the companies.”).
%32 See Marjorie E. Kornhauser, Corporate Regulation and the Origins of the Corporate Income Tax, 66
Ind. L.J. 53, 100 (1990)(“While acknowledging the usefulness of corporations, he stated:
If now, by a perfectly legitimate and effective system of taxation, we are incidentally able to possess the
Government and the stockholders and the public of the knowledge of the real business transactions and
the gains and profits of every corporation in the country, we have made a long step toward that
supervisory control of corporations which may prevent a further abuse of power.
In this message Taft clearly stated his support of the tax not simply for its revenue-raising potential, but
also for its regulatory functions. It is important to note that he saw regulation as coming not just from the
federal government, but also through private market control by giving stockholders and the general
public access to information.”).
>3 Id. at 131(“In contrast to closely held corporations, more publicly held corporations presented
situations of potential abuse of investors. The regulations, therefore, required publicity of the returns of
these corporations in order to provide potential investors the information needed to make informed
decisions. In this respect the regulations became the forerunner of Securities and Exchange Commission
reporting. ).
% See Mihir A. Desai, I. J. Alexander Dyck and Luigi Zingales, Theft and Taxes, ECGI - Finance
Research Paper No. 63/2005; EFA 2005 Moscow Meetings, Forthcoming; CRSP Working Paper No. 600
(October 2005), available at SSRN: http://ssrn.com/abstract=629350 or
http://dx.doi.org/10.2139/ssrn.629350.
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> See Yariv Brauner, The Non-Sense Tax: A Reply to New Corporate Income Tax Advocacy, 2008 Mich.
St. L. Rev. 591, 618-29 (2008).
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>0 See akso Taxation and Corporate Governance — The State of the Art, supra note 546, at 379
(“According to recent research, tax incentives affect the organizational structure and financial behavior of
firms. Tax incentives have resulted in tax haven driven activities. The effects from a corporate governance
perspective are that the companies become less transparent with respect to an inter-temporal aspect: due
to frequent and complicated tax-driven reorganizations, the development of the business performance of
certain companies or their parts often cannot be easily determined because the entities involved are not
comparable over time. The same is true for comparing company accounts.”).
7 See 1. J. Alexander Dyck, Adair Morse and Luigi Zingales, Who Blows the Whistle on Corporate
Fraud?, CEPR Discussion Paper No. DP6126 (February 2007), available at SSRN:
http://ssrn.com/abstract=1133771.
P8t RS 2 RS BRSO B SR 452 > see Jonathan M. Prokup, Down with
Dzsclosure 8 J. Tax Prac. & Proc. 19 (2006).
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0 See The Changing Face of Transnational Business Governance, supra note 346, at 682(“Such internal
governance failures are supposed to be reduced by the existence of external governance mechanisms. In
particular, the auditing function and the regulatory oversight of the corporation by state regulatory
agencies, especially in relation to the issue of securities and tax liability, should ensure transparency and
clarity in the overall picture of the corporation's activities.”)

36! See Reuven S. Avi-Yonah, Corporations, Society, and the State: A Defense of the Corporate Tax, 90
Va. L. Rev. 1193, 1245 (2004)(“My basic argument is therefore that the corporate tax is justifiedas a
means to control the excessive accumulation of power in thehands of corporate management,.... This
argument has particular resonance today as a result of the rise of MNEs. As many academics have pointed
out, the rise of MNEs has significantly weakened the regulatory power of the state since MNEs by
definition operate across jurisdictions and can set one jurisdiction off against another. Taxation is one
vehicle of regulation and an area in which extraterritorial jurisdiction is well established in international
law. Therefore, it offers a promising venue to regulate MNEs.”).
362" See Wolfgang Schon, Tax and Corporate Governance: A Legal Approach, in TAX AND
CORPORATE GOVERNANCE 31-61 (Wolfgang Schlcen, ed., 2008)(“Again one should bear in mind
that the tax rules might have a positive impact on corporate governance but they are not intended to do so
and shareholders or creditors are not in the position to rely on them. This is the main topic in the
Flowtex-Case...the duties of the tax inspector in the context of an audit are strictly owed to the
government, not to the general public, including the creditors of a company.”)[ ™ *4 Tax and Corporate
Governance: A Legal Approach].
%53 Id.(“From the German perspective, the most important effect corporate taxation exerts on corporate
governance refers to hidden distributions of profits. .... minority shareholders have to be protected if
majority shareholders — often in collusion with directors — divert the company’s assets to themselves,
departing from arm’s-length conditions in their contractual relationships with the company. These hidden
withdrawals would hardly be discovered by minority shareholders themselves but regular tax
examinations bring them to the surface and put an effective brake on such manipulations. It is widely
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acknowledged in German company law practice, that the tax authorities are a major player when it comes
to the protection of minority interests.”).
364 See CONSIDERING THE CONSEQUENCES, supra note 308, at 39-40, 126, 153-5.
365 See OECD, OECD Principles of Corporate Governance, VA3(“Disclosure should include, but not be
limited to, material information on: 3. Major share ownership and voting rights.”).
366 See I0SCO, MMOU, 7b(ii) (“The assistance available under this Memorandum of Understanding
includes, without limitation:
(ii) obtaining information and documents regarding the matters set forth in the request for assistance,
including:
scontemporaneous records sufficient to reconstruct all securities and derivatives transactions, including
records of all funds and assets transferred into and out of bank and brokerage accounts relating to these
transactions;
srecords that identify: the beneficial owner and controller, and for each transaction, the account holder;
the amount purchased or sold; the time of the transaction; the price of the transaction; and the individual
and the bank or broker and brokerage house that handled the transaction; and
*information identifying persons who beneficially own or control non-natural Persons organized in the
jurisdiction of the Requested Authority.”)
*67 See Mihir A. Desai and Dhammika Dharmapala, Taxation and Corporate Governance: An Economic
Approach (2007), available at SSRN: http://ssrn.com/abstract=983563 or
http://dx.doi.org/10.2139/ssrn.983563.
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>% Jd.(“The basic intuition for how corporate governance and taxation interact is that tax avoidance
demands complexity and obfuscation to prevent detection. These characteristics, in turn, can become a
shield for managerial opportunism..... The secrecy laws of tax havens may well assist managers in
obscuring these actions, all of which are rationalized as tax avoidance undertaken for the shareholders’
benefit.”).
39 See Tux and Corporate Governance: A Legal Approach, supra note 562, at 26(“Under the duty of care,
the management is obliged to employ even aggressive tax strategies if they can be effectuated within the
framework of the corporation’s objects and if the upside potential of the chosen construction evidently
surpasses its downside risk.”).
370" Id.(“Shareholders face a trade-off between the tax advantages which can be derived from complicated
corporate group and financing structures on the one hand and the lack of management control resulting
from these structures on the other hand. This holds a challenge to the management’s duty of loyalty as a
loss of transparency can lead to opportunistic behavior by the management, including inflation of assets
or outright diversion of funds.”).
"' Id.(“Therefore, the auditors should scrutinize whether the opaque construction is necessary to achieve
the tax goal in the first place and whether the availability of funds to the shareholders is not seriously
endangered. Financial reporting of consolidated entities should give a true and fair view of these
structures in order to shed some light on the machinations of the management. If, however, the auditor’s
work does not suffice to protect sharecholders against diversion of company assets because transparency is
not even feasible for a professional accountancy firm, the directors should be obliged to refrain from these
constructions”).
°72 See David M. Stuart & Charles F. Wright, The Sarbanes-Oxley Act: Advancing the SEC's Ability to
Obtain Foreign Audit Documentation in Accounting Fraud Investigations, 2002 Colum. Bus. L. Rev. 749,
758-63 (2002).
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3B See Worse Than Exemption, supra note 264, at 125-7(“At the heart of the problem facing government
transfer-pricing administrators is the reality that the taxpayer possesses the facts necessary to evaluate the
transfer pricing decision..... Most often, a government trying to evaluate a taxpayer’s transfer pricing
decision faces a steep information asymmetry..... The government’s agents must learn enough about the
business and its economics to determine when income and profit margins are out of line.”); see also
Rachelle Y. Holmes, Forcing Cooperation: A Strategy for Improving Tax Compliance, 79 U. Cin. L. Rev.
1415, 1439 (2010)(“One of the biggest obstacles to effective enforcement at the IRS is the vast
information asymmetry that often exists between taxpayers and the Service.”).
™ See Leandra Lederman, The Use of Voluntary Disclosure Initiatives in the Battle Against Offshore Tax
Evasion, 57 Vill. L. Rev. 499 (2012)(“Under a voluntary disclosure program, eligible taxpayers report
theirdelinquent taxes in return for reduced penalties, a reduced likelihood of criminal prosecution upon
detection of the evasion, or both. It is thus a form of "tax amnesty." The 2012 offshore voluntary
disclosure initiative is the third such program within the past few years.”).
7 See Jean-Rodolphe W. Fiechter, Exchange of Tax Information: The End of Banking Secrecy in
Switzerland and Singapore, 36 Int'l Tax J. 45, 50 (2010) [ » 2 Exchange of Tax Information: The End of
Banking Secrecy); see also Has the United States Successfully Cracked the Vault to Swiss Banking
Secrecy, supra note 302, at 846(“In 2006, Congress authorized the IRS to reward whistleblowers who
provide information in tax cases where at least $2 million is in question between fifteen percent and thirty
gﬁércent of the taxes, penalties, and interest collected.”).

1d.
77 ik PRI Py R EE S I T (4> BOF /T EFE 5 (Qualified Intermediary Program) » see Laura
Szarmach, Piercing the Veil of Bank Sfecrecy7 Assessing the United States' Settlement in the UBS Case, 43
Cornell Int'l L.J. 409, 422-3 (2010)(*....the United States relies on certain foreign financial institutions to
enforce compliance with U.S. tax information reporting requirements when its customers' accounts
receive U.S.-source reportable payments. Pursuant to an agreement with the IRS, the foreign institutions,
known as qualified intermediaries (QIs), assume certain documentation and withholding responsibilities
in exchange for simplified information reporting for foreign account-holders and the ability to avoid
disclosing proprietary account-holder information to a withholding agent that may be a competitor.”);!"|
2 OECD #7175+ 2008 & At il AW Informal Consultative Group System (ICG System) | see Itai
Grinberg, The Battle over Taxing Offshore Accounts, 60 UCLA L. Rev. 304, 332-3 (2012)[ » #i The Battle
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over Taxing Offshore Accounts];{& rf{[]ﬂ: f flyk f'ﬂi/[l[ﬂj it United States v. UBS AG — %'f[1 - IRS(5C
B BIAE b ) fel T [ 5 UBS H ”"?ﬂ}gﬁﬁ v T & HEI( "John Doe" summons ) | > see The U.S. Assault on
Swiss Bank Secrecy and the Impact on Tax Havens, supra note 62, at 333-4 n.160(“The use of a "John
Doe Summons" is an IRS tactic to procure information regarding tax evasion when the identity of the
taxpayer is not known. See 26 U.S.C § 7609(f).”).
578 PR (R st T IEFH\F% REROBLA S E |77 2 B«Lﬁjﬂ » see Samantha H. Scavron, In Pursuit of
Offshore Tax Evaders: The Increased [mportance of International Cooperation in Tax Treaty Negotiations
after United States v. UBS AG, 9 Cardozo Pub. L. Pol'y & Ethics J. 157, 187 (2010)(“Unilateral means for
obtaining information are limited by the willingness of foreign governments to cooperate on a
case-by-case basis.”); see also The Battle over Taxing Offshore Accounts, supra note 577, at 313(“Most
governments of major developed countries agree that access to information from other countries is vital to
the full and fair enforcement of their tax laws.”).
31 See Piercing the Veil of Secrecy, supra note 111, at 327.
80 See Tux Treaties with Tax Havens , supra note 58, at 62(“....It outlined a number of solutions that
governments could unilaterally enact. These solutions include the adoption of Controlled Foreign
Company (CFC) and Foreign Investment Fund (FIF) rules (which attribute income earned by foreign
companies to their local owners), the harmonisation of transfer pricing rules (which prevent related
companies from trading with each other at artificial prices) and the empowering of tax authorities to
override banking secrecy laws.”).
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81 See Tyler J. Winkleman, Automatic Information Exchange as a Multilateral Solution to Tax Havens,
22 Ind. Int'l & Comp. L. Rev. 193, 201 (2012)[ & Automatic Information Exchange).
82 See The U.S. Assault on Swiss Bank Secrecy and the Impact on Tax Havens, supra note 62, at 321.
8 See The Battle over Taxing Offshore Accounts, supra note 577, at 314(“....the OECD Model Tax
Convention (OECD Model Treaty), the world's dominant model tax treaty....”)
%4 See Alexander Hofmann, Austria's New Approach on Banking Secrecy Law and Tax Treaty Policy, 9
Dartmouth L.J. 1, 3 (2011)[ ™ * Austria's New Approach on Banking Secrecy Law].
%5 See The U.S. Assault on Swiss Bank Secrecy and the Impact on Tax Havens, supra note 62, at 321.
86 See Automatic Information Exchange, supra note 581, at 203(“" Automatic exchange of
information....involves the systematic and periodic transition of 'bulk' taxpayer information by the source
country to the resident country concerning various categories of income (e.g. dividends, interest, royalties,
salaries, pensions, etc)."”).
7 OECD, Ctr for Tax Policy, Promoting Transparency and Exchange of Information for Tax Purposes 4
(2010), available at http://www.oecd.org/newsroom/44431965.pdf (last visited Mar. a, 2013)
8 See Emily Wang, The Opaque Future of Tax Information Sharing between the United States and
China: An Analysis of Bank Secrecy Laws and the Likelihood of Entrance into a Tax Information
Exchange Agreement, 35 Hastings Int'l & Comp. L. Rev. 411, 421 (2012)[ » & The Opaque Future of Tax
Information Sharing].
¥ See Automatic Information Exchange, supra note 581, at 202.

174



4 WA 0B RO S g SR RO

5. F&%j\%ﬁ@u IR e #"H‘ AU LE S HY rﬁ(%j\) = E;F‘fﬂ 8
R

Ty AT

Lo 3 A= E[J?HE |7 #i(automatic exchange)== 4[|} ﬁ* 4 fi(spontaneous exchange)= ik
R BEF o )] a\f%ﬂ*(on request) K} = > %‘;ﬁ%ﬂ*ﬁ%rﬁ A E
LR SRR B R P R - KR
AR T R ¢

2. OECDA¥MLiis TIEA ™ ) RyFE =454 © %3815 (Multilateral Version)= <55
/5(Bilateral Version) &1 23345 1 3iiphL SS2 VU HT & fﬁj“w » PRIF=E

,ﬁ:tﬁ £ j{dﬂﬂﬁx%ﬁj ré %(hold—out) ] FHJEFI Sk “t 594

% See The Opaque Future of Tax Information Sharing, at 422 (2012)(“One key innovative feature of the
TIEA is that it overrides a contracting country's domestic bank secrecy laws. Article 5, paragraph 4 of the
model TIEA makes it clear that a requesting party cannot avoid disclosure because of domestic bank
secrecy laws or secrecy rules due to fiduciary duties.”); see also Austria’s New Approach on Banking
Secrecy Law, supra note 584, at 3-4(“On July 15™ , 2005, Paragraph 5 was added to Article 26
OECD-MC: In no case shall the provisions of paragraph 3 be construed to permit a Contracting State to
decline to supply information solely because the information is held by a bank, other financial institution,
nominee or person acting in an agency or a fiduciary capacity or because it relates to ownership interests
in a person.”).
3! See Exchange of Tax Information: The End of Banking Secrecy, supra note 575, at 48(“However,
Paragraph 4 clarifies that the requested state "shall use its information gathering measures to obtain the
requested informa tion, even though it may not need such information for its own tax purposes."”).
92 See Automatic Information Exchange, supra note 581, at 203-4(“The alternative, exchange of
information on request, "is a cumbersome process." The requesting country must make a detailed case for
the information "with the criteria set out in a lengthy legal document.".... This means that the authorities
requesting the information must already have a strong case even before they request the information. It is
therefore impossible to follow up a suspicion without already having significant evidence.").
>3 Id., at 203(“While the OECD's model TIEAs include a "Multilateral Version, the Model Agreement
concedes in its introduction: The multilateral instrument is not a "multilateral" agreement in the
traditional sense. Instead, it provides the basis for an integrated bundle of bilateral treaties. A party to the
multilateral Agreement would only be bound by the Agreement vis-d-vis the specific parties with which it
agrees to be bound. Thus, a party wishing to be bound by the multilateral Agreement must specify in its
instrument of ratification, approval or acceptance the party or parties vis-a-vis which it wishes to be so
bound. The Agreement then enters into force, and creates rights and obligations, only as between those
parties that have mutually identified each other in their instruments of ratification, approval or
acceptance that have been deposited with the depository of the Agreement. Thus, the OECD's
"multilateral" TIEA actually serves as a "bundle of bilateral treaties," destroying the agreement's
multilateral effectiveness.”).
% Id., at 201(“Under a bilateral agreement, tax evasion will be thwarted only to the extent that tax
evaders are unable to move their assets to a different tax haven. As long as other tax havens are willing
and able to accept the assets of tax evaders located in jurisdictions party to the bilateral agreement, the
assets will simply shift to another tax haven, necessitating another bilateral agreement. Each successive
bilateral agreement likely will lead to a similar shift in assets, making tax haven status increasingly
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603 See Steven A. Dean, The Incomplete Global Market for Tax Information, 49 B.C. L. Rev. 605, 613
(2008)(“Because they do not pay for the information they collect, the principal challenge for U.S. tax
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information from that data.”).
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698 See Steven A. Dean, Philosopher Kings and International Tax: A New Approach to Tax Havens,
Tax Flight, and International Tax Cooperation, 58 Hastings L.J. 911, 957 (2007)(“A tax flight treaty
would consist of two key elements. First, a tax haven would commit to developing the information
infrastructure that would permit it to fully participate in the "exchange-of-information net" that tax flight
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Help, Uncle Sam: The Future of Global Tax Reporting, 57 Vill. L. Rev. 529, 548-9 (2012).
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