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English Abstract

Taiwanese family law has been generally regarded as gender equal under the effort
of women’s movement and their work in advocating law amendments in the 1990s.
However, previous works have also indicated that the current law is weak in altering the
patriarchal social reality. This study attempts to draw the development of the concept of
“duty to cohabit” through examining legislative record, court decisions and newspapers.
This way, we may understand the current law better, and imagine the possible
amendment in a more creative sense.

Starting from Japanese colonial era, I investigated the duty to cohabit reflected in
the court decisions and the draft of family laws. The current Civil Code has been
implemented in Taiwan since 1945, and it was first amended in 1985. This amendment
made mutual agreement between the couples an exception from patrilocality, but it did
not changed the practice of divorcing a wife by removing her from the domicile—this
way she would be regarded as deserting the husband and therefore he would win the
divorce lawsuit. Taiwanese women started their revolution in 1990s by drafting up a
new amendment on family law, and mobilizing the public. This time, they argue that
domicile should be decided mutually and they attempted to set up a new system for
separation. Their first demand was met in 1998, but not the second, which later
provoked controversy among these social movement organizations. The duty to cohabit
is continuously considered as one of the natures of marriage and not challenged, even
by the feminists. This belief has obscured its gender unequal impacts, making divorce
difficult for the wives.

The difficulty the wives face results from patrilocality that prevents them from
asserting their right to divorce when they leave the domicile due to domestic violence or
work. Occupying the home therefore means a better chance to divorce the other party or
to prevent oneself to be divorced. In this light, making separation a cause to apply for
judicial decree on divorce, could only be a limited development of women’s right to
divorce. Moreover, this amendment is meant to promote “the freedom to divorce,” but
not its equality between husband and wife, and in a patrilocal society, it is likely to
benefit more men than women. A critical and historical analysis on the concept hereby

provides us an insight into the development of law, and a chance to break the status quo.

Keywords: feminist legal history, duty to cohabit, patrilocality, no-fault divorce,

women’s movement

iii



BT eeevieereeerrrerresrteerreesesersressaeessaessaesssessasessesssaesnsesrsserssesrssensssesnesnneeesss oSl 00 IO, B0, 1
B e ii
ENGLiSh ADSLIACT. .....viiiiieiiecie ettt et ettt e see e beebaeenbeesee s 111
- i FE D tttetetetet e et ettt ettt ettt et n et et e st ea e te b eat e st s en s e Rt b et e st eae b et enteaeebenteneesensenes 1

FE BB RTIRERRR oo, 1
BT STBRIEIEE .o 3

BEET O WFEIEBIZRE s 9
FoR TADT AT R ANBIE e 16
HH ERAGEBNRE  AEEHVIAL (1945 ZF0) . 16
B—IH GELEAVIBIFEEEZTS oo 17
FIE REPEIDEE S P EE I oo 27
BET AEVAEBREN A ERIRTAVEERE (1945-1984) ... 37

FIEH B AETENEBEEHSIITAEE o 38
ETTE BEBHZE 0 BREBALE e 45
BT DO AR B R IEMEIE oo 55
F—TH PERHAREY THEAETE | B s 56
BT B T E TERE oo 58
B=IH [FERBEEEETER] - MFRRES RS (L - RS E R ... 63

FUUIE BRI EIATE S e, 66

U INBE ettt 71
PR FAAESg Y AL Al e e Ae AR (1986~2013)

........................................................................................................................................ 73

F—H OREEFEIEFERBIE e 74

F—TH AEFEIRIVBIEEZE e 76

BETIE BHBERRENE e 81

ETET BT T ETTEN oo 84

F—IH BB RN EIEIEITE o 84

BETIH EEREEAVEEIUETR e 88

B T AR E T e 91

E:i] SE R A TLTEBE ROTLIERE BRI oo, 96

T THIEREZE ) REREEAEE 97

FTIE T 452 SRR E B E BB SEIE e 102
EESTE R TTEIIEME oo 106
EEVUEN  REZE  BEHEEI B e 110



5w

E—TE  EFEARDAAIAE LT st 110
FTIH GRS AR IR T T o, 115
FETH BUAKE S EGAIE AR ATEEEE e 121

BETLENT 7 NV oo et 125
T OFRZFECESE TR S e 129
BBl ISR T IR D oot 130
BE—TH B TEIERT 2 oot 130
BETIH HEIBITEIETETE D oo 134
EETIE B HATETRIETE oo 141
HETET EEZEISIITETIEDE oo 145

BIE P DAREBRE IR IR B 145
ETIH BEEEAE ? BEE TR ? e, 153



EEEE

o — 1995 MR ENAZ B g P EEn 25 1002 FEFEEZEEER ..o 104
R 1995 FRAMGEERE « REEFTEEEE LR R ER . 108
R = LGN 2000 SRR R 2010 ~ 2012 FEEIHUL - RESRDEEEERY

FRZE oo 123
2 U 1998-2013 A BB E ZHEETTEATII oo 137
—  1948-1984 FF-K fy [R5 2 BEGESTEAFTIIE 2 BHBEEEH o 52
T 1948-1984 SRS By RS 2 BESEREAFTARIE 2 BOHIEEE 53
= 1948-1984 FEHEASTFRA LA B SR A Z BB 53
fi {EESE 1998 FREHEHR (BNEEEE) Ol (RIFESEMER - BET

T ) 137
7N 1986-2012 B S FRELFERIEE 2 LIREES] (RIRESERIESY ) oo 142
 1948-2013 57 BEASE R M FE T HEEREEETTEA Z EEB o 150

JU 19482012 DUEEIETE - NHEEEATREE 2 tEf (PUREMRD)



F—61 WTIEE R R R

RERTE—EREE - ?

iE—EEE > BN SR M RIELTERAYINZ - CRERH
- REAY TG g - DIFE S 2/ D DR SO R R (RS ~ (ERTAY
REAVIR » FFEERNZEEIN - ERBIUIEAR © SR - ABRHVE
EEBHESHMAEEIIE 2R ENREAFEER - EERIGRIT
RFZGENELEEAE NS ? BEIERESERE SUE R 5 PR
s BRI TTIE RN > BIEEAS AN Ry BRI - N EIZEREZEH] -
T AR 2

BG4S E R e RIS T REEAEEERE 7, KA
BRETSE 452 FURERE T #E R eI R E R TR E R Za AT N MERSE
{EFT - AMSEE EEETEASEAERZERIRIUES S FEEA - ERER
B B2 B R AR R Z UL S B AN E AT - SR AR

HRIREE - IEHN > BTG « BEEHIAT > M EZIE AR A
GARAEEFRGR > AR AR R ZEERT Rl - 1oRZEHERTHYHIET )
PGS 1002 fFRAVAEE - EEERAVAREEZ N » [FEFRBRER
FEFTHIA & # VIR -

(EFTAMEAE AR LEE > AR~ BT H R ATSHIRI o (eithRh -
(EFTRIREH BRI N P22 FE) 0 e - FEAE R T (8 AR TE R S BRTE 4
RIERE - 23R EEHEZEAVREIR (G - RIA LT RFEERTRERE
Hyortc - AN E R T IR E AR A S PR P > B EDUARERRE 7 RFE



FEIRE SISy BRSPS BB o 1985 ARV EAE TEBEPMELER B2 PS5 A -
ARG EAERT SR BEE AR E R ~ BN T R E (EFTRIES -
1990 4K - 58w L El e AR AR 4R Ry R AV S A > PR T AR
iR - AAHAR AN RFITDAG STl ZE - DISUEER IS R A A
BREENEAREAReBOERESUE - KIABRETSE 365 SRk - Kk
BN ERPEZEM DL T B A b R RN R R
DeAE s AE ) fER T E855 2 AEEAEFL ) P FEAR A HE
Bt - ERE A B AR T 7 RFACESER - RFEST
AELAHIEEZLE - ZAHNERENNELFAR - PP EIARSCEE
PRATT - 1998 i EHEENH RIABIET - REEFTEREELNEATH
Rt o ZRMRE T - HEREZE/ZE R E - /KR REEIRE LR
B SE PR R T R s M B T DA R R B o e R e
B %

PR T UAERSCRAVECR LS TAERSCERVERE A S AR -
EAIbIFE T » EEBERARIVERE - ASCAIHAR RS EZHE 1990 4F
U EEHCR R ES L - R RS SRS A FE LRI & - A5
B E B AR EAREUEER TR 25 EE S ERE R L MR E S
FIF—MEA BRI A REEE & T AT - BB E R
KA A - RS M [RIHIRL B8 B (PR AT AR A AR s A8 2L
NHZEFEAERE » WASIEEA R HAM AT RE R A DGRBS DAPKER ~ [BIfE"
—PEE T B L G IR ) AUERE -

D RERENERR R EEEPER - (H2/01F 1998 FHIRIARSCCE ERA BRI
o MAMEEL LS R T EE RN AR T EAM T HALRE -
21996 ~ 2001 FFHY G ErL B BMAEH S L - BT RUREENLEIESR LR - &
IEEES ¢ 2010 EHYEEARB R ERE S AR AR S > SRR FEEREEENS
FRAIEEB (25.5% ) P RRIERBERZITRIIEEH] (0.1%) < LLHh - BEAHZEF R - JT2K
RS BEREE R LIRSS Rl RAVEEZHE » BIEEFEE 3fE P e A E B AT
WAEY > AMEERILAE R R MEE R RAVATE L NMRE RS SRR - RERS > GEER
FZHEEZDE - AT > 37 8 - H 76-77 (2008 4 ) °

2



BEROORER - ASCAERRE T DAy R =k« BOA PRV [EEFR G Bag L
Ry RFEERT ~ 1BRR (3 ? HEL VUt &R BEER A 2 b - 1
RN AR R SRR PP P [F] fE 3 s RO I ?

6 STRAERE

"R FEEZ AR ) BEMS - RBERIES 1001 HRAFEFA]
b TRFEGEREEE ) AT TEREO] - 28 ERE A —ER
AP e Z B E M - T RFEEE ) WERD P EMEENEERRE
FRERI] > BRI Ry RAEE ST » A SRR B RAE AL LB 7y Ry R B TR B
fRHIEAT 7T © TP = A SO R - RIS T [FIESS R
BRI AR & -

[l 2 R S _ SN [ R R S i AU A R L BB T akER (/)
By Bk o ST R B SR FERE SR TEL - 1970 FREYEES
% EERE SIS R ERE TR « AAMiEE SHERE BRI EE
AYSRAR I Mg 2 S obtserhiat > T BRI ) SRR - AR
AR AR s —E B S R R T B =
BRI o BB E S EL AR A IS EE R (G
LhE > AR TSRS ) SRR - AR T
FRT5 1001 fiR{EZFHY T IEEFH ) BRI > FERB AL 1002
[FRAZEERT ~ 55 1052 REVECHIBEE S - (EEIRER] Bag) - Nt > &
SEREHHE IR R F e B ERY R IR B AR E - [FARER

PR TS ) RS REMERIBUA » 1952-2000 0 B ER KRB HIRFFETRE LR S 0 B 18
(2014 4) -

Y BR (RE3)0 H 29-30 St T R B RS e th 2 R -
* B EBR SR ST S o R o S A—DUE]E (cohabit/ cohabitation ) FT EAESIHISCRR - £6°F
B DURBILAS A [E =8 (e RaTim $ 52 - AHRATE - EIREEFBHHEE - 25 BRI 7 E#
CEIJE L B IS RE(RRR S - 28T S5 — T IR MBS AVEESRES ) Al TR At -
3




& ERIEES 1002 ~ 1052 (FRAVERRE © (eSS —HAEATE - FERAB LA
S RETHR Y AERBE EA AT T D Ee ) — KT T E
orfE—ERFETE - BTRTEE S REHIRELE - f DS Ry B —th [FIBERE T [F]
[EFRGHIERETR - 72 1990 F£ATRLAE - FE—FHER 7 S HEA [FHY
PEFRA > Hiva SR O EEG R S > A AR SRS > B A
REEATEESR - FEsp A A EEER -

FESRA ARSI ISR AR R ZE R R E R R R e - AR
FEBRRE B R 2 & — g 2OE S 2 Bk SR [EIRE ~ 570 AE AR
iy o RSB o EEET AR Z (AT B R LT AR EE
MELERE THIEY) > MTRER Y ~ B - Bt 2 B AR BB IERINRE
(BT R R AR E Z Hy R E T2 BRI A E I ARLHI
"o FMIET LSRR - BEA VA sl ch - 19 B 5 ] T R
FITARIRE » th 39 i — 2 et [ B 3 1 2 S M M R B P TERS 2 i
JBEERAE R R IER ATETTHBE S ARLREISHY £ 55 - RIS T3 & It
BIAPEEEESR ARG AP - S EAGRE TR — H %
BEA - SR REST s A R B & i R DAL ARG Ry 17 o i by
BRI AL T SR N D AR > AR ERE > bt
FeEAERTam T o PHERE PR E R RUE R N B SR e SCaTAS M H 2

S BN BIEEB RS IR EHE RO E—LI R R MR A AR B SR By
EEIEAT 2% 9 B > H 65-67 (1998 4F) -
T RS e IS AT E R S AR TR DU SRR KA B 1R A BURE R
39 850 H 116-125 (1998 4F) 5 Z5/(— » RFEETTEEZSFESHRERTRE - 2B 358 1
H 44-46 (1999 ) -
S B BB - 15% —E B ERSE ? —REEFTEERSCE > A RS
38 f# > H 118-120 (1998 4F ) ; EL » &8 L ESREHBR B BEVEE - 908> H
11-12 (1996 5 ) - BISMNZRBIGT - BAREE - BAN TE, "5 > RHRE0#2H - &8t
R 0 20 3 0 H 110-114 (1995 4F) « BISCHAEREFERFHEATLATER B KR ARV RE » 8
5 R A2 B 0w SV E] S RS 2 b 17 iR - I H RS - W -
P ks > BIE AT > BT ENE R ELAEENTSERTRE iR S (1983 4E)  HEASE o BIEHIE
Z LREGWESE > WO © BORIESR » BOAHE « Rem-O%EEE - H 52-117 (1984 45 ) s Bl » ='E I
HEAS 2 BH9T - BT R B AR ST T (1998 4F ) 5 REEEEL - AR ASI L iRIT © DIREIHEE
ZAEIE R L - BITLH IR REAERERA ST AR Lam S (1999 4F) -

4



IEEN LR S IEZ RV S ? ERNEARSHERE 2 415w
e TElE T AR RME ) AN M N EREEAYRE - T RS
2R & > ARERNEES G o WAL > GeMEAEEE EF
[E S ME BB AR BB - (HE RV T - PR EE A 115
R — I > T REAETY F SR B Ha R - i AE RIAREL N RAEH
A G AHT SRV ENRE S I

TEEB IR a2 A1 » SR A ZE Ry Bo R - -t m] LA At B R
FYBISE » FERSOY ~ FERIRIE 28 8B AT ERATE AR AT LR
AR ERHERTEERE - BHEREE BT EH — > Hd i
REE AN SR 2B M B DAL EIRE B2 (B EE 50 S M B
TEZ A B ER IR © HAERE RS S BN HAUG 5 E R
i o BRFEERID RS E R IR R ER U RE H  HE R
BHIENFR R ED—ERRE R ZE TR k= ZZ IR > TiEE
B fE Rk SR A E) ~ R IIARRE - BEAh > AEREE ~ R RIEAE
R it SRR E BV E - @EVTFTE R Rl - A8
TEHgE T HE T UERIREFE B GIER & i - it -
BT - AR RbHTE(EZE Ry T ekaE ) ) T 28R4
HYoAT > SR T S EAREE T (ERTMER R RTERE - ffRg > A
BERR L NIERE & A S — BRSO EREZ I EER " - e ge sk
MHEE ER RV - BEMEEATERENH SR (EERERE)

O fESS  PEE - RIS | R TV - R ¢ RS
HHHE 0 GIEHTHEEE 1985-2005 ¢ SEEAEM > H 148-149 (2012 4F) - [FUHSEAE 2000 FE47
E LA B ISt R AT ERRRE - PR PR R IR A R DRA (& - RBORSS - (TR
DATRBLE B 25T © SR LRI B AT BNLBUA REMIE A 5w 5 (2000 ) -
OB MR 2 —RIEEER LRSS B S RS IR R ST AT R
(2006 £F) -

OB - (LRI 2 R ITBR R AR B g T R (1995 45) 3
BB FEZEREAIERER « (AR EERIE R LR - AR TSRS e AhE 1
il (1993 4F) 5 FEEB) - KRR FESEGH © LB OB T 2O T 5 & Z [FIEZEHR IR - it
FLEE > 6 ] H 45-81 (2002 4F) -

5



AR EEAATE - S B A M E AR - e EE]
TIEHAE ) AARSE R RRZE R EC - AR S o IAh 0 IR
REEER 20 A ATEER LAY MY T B AR S T S 17 22 R 2 sl — Il an SR 28
B1E (BIF2 ) FRAZE A ERTEEE T "8 2
[ > [EFEASRZE - falf - HEANBRRER TS EEAEK" - BT
e TARHTRIA 2 - fREE R M AT 2R (AIRERY ) fHIEEM: s

G (B BHEGUTIZR AT EE » 1 A 7E Ro e — 2D s Cag 4 o 2 A an{m] AN [E D5
G SRR -

B FEAS ST (s P B 201 E 3R - FEARBH ZE 2 iR B AR S & A
TRPRR EEZRBAHBRANARE - R EEIZHY ~ BRI SRS - &
R UL E SN - SR — & HIE - FERFE— A
HIEE o B A] DUB AR TR S A FIRCR - DU st e E
{E#R" - Tamara Metz JRECATTERAT A HEE » SHTIS TR — B ek
PR G B R HAS TR ) AR - [FR S SR R AR
Bk > L AR IS T B2 5Ra L ' - i Nancy Cott HIlE HALHZE(F ( The
Public Vows ) m DUEE SOfsHy 77 =05 ARSI B - 1EEBIHIARSS 2 T 484
AR T RAGEIE - AR AR R WP IR B —( e o] DG4S
A S (EERAY ~ 3] DUREAES ~ B2Eyrh TR & 2 BB 242 &
AR ~ FEETLL > AMAAE TR o Wl PSR — R &

PR o BHE 2 5 ¢ SRSBLZE RN H E AR (2010 4F) -

Y R eI A ELR A o SRR LR R 22 RS R A IR A )& R
EETTER RN EE A ETRAR e P R B B LR s 2RI 1) 2 2 P Y T s b AR e BT B AR T E A (]
oK R EE Ry BRI IR - DVEEREARYE ISR W RAE Y o PIAIB AT TR
BEE | INDUE » AT - MIEERAIITSE - BFIEET AT DA A T R VAR L B
AR PR AT HRIRER] - R BB PRI Z ZIRAEH IR T SATIEREEE . (o) B8
T AR SE -

' Linda C. McCain, Marriage Promotion, Marriage (E)quality, and Welfare Reform, in THE PLACE OF
FAMILIES: FOSTERING CAPACITY, EQUALITY AND RESPONSIBILITY 117, 117 (2006).

'® TAMARA METZ, UNTYING THE KNOT: MARRIAGE, THE STATE AND THE CASE OF THEIR DIVORCE (2010).
7 NANCY COTT, THE PUBLIC VOWS: A HISTORY OF MARRIAGE AND THE STATE, 2 (2000).

6



B GG R B E SRR IS NI B R A R B ST — 5 -
SEM IR E RN AR T AT AL AT - MNP 5RER AL B
AR BT o AEGEIIRGS T » RIS R AN E R R T ¢
PRI e S (A 5 TR ™ - MiAThAZE R
EEFEANB AT b R RE R L SRS S AR s A A
HIPER > (1S SCRERG 2R IE] - 6N ESR R HERZ HE—20 S g M R 2R N
% B RS RFENES > DU - 2mEVEBENEE - b
HELTRAE b 5 o 35 B A A 1] P 4 (T [RI R B3R 1 SRR B SR e
— R TS T EIMERIA P ESL > BIREERA AR - R AR
HYJTEER AT TR ) RIS BRI R MEHES [
Mg > S SCHERS R IR - AR - M A
PRI > S T (b - RAERAERSCEEES > AR T T R
BIEAVE ) HEER > M AEE P R E G Z TSR E R IR AR
J7IE o iEERTE B ARG T Y FA SRR E R - R TR
BIERTR B R [ SR (B A U R —TRAI RIS - N iE LT Fe T
UL E SR BAGHAN - AR SE BN BERERIESELE
SEERS R PR o RERTR AR LY E B s -

DL EFrie th Ay SORkIe e £ B TR FfERR S - M@ AFAE S - &

'8 Id. at 225.

P BB - Metz AVSEER R B AN TERE TA54H - MERE > e s IS EEA S —RLUE
EIRIEEAHIE 5 Cott HIERZL A BRI A SV HER EA A - FAERIVIHE < METZ,
supra note 16, at 134-161. Id. at 226-227.

I ER AT ? FEEEEAEE GO > PRACEE - 10 B 0 H 41-80 (2003

)
2T A SRR B R — A BB S T R BORORER SR 0 95 B 0 B 193-219
(2007 4E) o

2 TEAEAN  SSURTE By Y MR RE B A - BB > 27 > 113-199 (2010 4F) -
P BRI BN PSS OSSO E R R 2 2 2 A | R Y 4R BB
LEEAEE 2014 4 > H 77-116 (2014 4) -
* LIRS B A PSR - BRIEAIE GBS ) —3rrh o 484 s a8 ey B d bt ok
[HREASE R 9578 EAFmYRES - LA B R saE R 2s0THIEs - [HIEM (3£23) -

7




EEHVEE SRR BN g - BUASCAEARREAY S — e R A i 2 A B
FIWERE o BETHEINTFAIAERN M LIS - FaaE T EFass
ER - AMEEFTR RAVER S SR REZ AL TR S S0
AR > S RIR ARG T R B TN R - AR A
R IEEER - A2/ DA RZHEFHEERE « D/EIRKE REcHEEE
LW E RSB IR ARRE > RIS e SR i S 2 A2 TP (L
B (FEEmA A EREREEE - E2 > B EARIEE > EZiE
¥ R FEN AR S — A BV SR e — R B R E A

B TEHLRRE -

RIS A D — 8 M B iR e s P N - E oL
EVERE THEE MR E L - 2R 2 A 28RV - thREAETES
AR AN E R - AE B AERERRISGE RIS AH B 5
2oy et s R TS EHER A RER > 2 T H P RRl S HARR 2 —
WIEIfERRS © ZEHH LRV SR LIPS HE ATEHIRE - BERAE(E S LET
Ferh 23 o (FEA B AR R T BN REE AT - FERBHREAS (]
DUEER - 375 8 0 ) SO R R S SR TR~ MR RE T 8 (A B -
fERZ R #TR T MTE IR B AR It AR ZE P S A I Y e % - & > [
JEASTHIRAE HHY > (ESRAERARBEE E B = ACE - TR AR EEA TR
RLVHEIRE 5B B T (HEE R EEESHE

FAAZEAZIE ~ 55w > PRI E I BRI EE A - RIEASHATE
REREHHFRMERGE - BT T B/ NRR ) BB RRFEEFT K EEE GBI EE

B FFEL (5 8) ) H 4-17 5 BIEHN » HER ~ SRR A il — D B S R A S B )
BUOREE S A - 62 HA > H 29-74 (1999 4F) ¢ TEL > m ZEREMN R @ wmIE A EE s+
FRBEIAR B o BATFESE 0 313 HA - H 73-82 (2005 &) (DANREEME © LEL > ALER) -
40 FAZ (3E6) 0 H 6567
7T s T RIS B R A 1 R B AN TS DU 5 i & B i En 2 R o (R
AEFAENCERNRIAE RS - A 15U SRR e nm - U - B RESR > B
PB4 BN £ 1990-2010 » & 117-136 (2010 &) -

8



IR RRIE 2 1R > BIEWHE R B IIRREAE AR E A EORE
AR RS - PSR S — 2D Ay 2V A R Fl e

F=H1 WFTIAEAE

AR GEREPNEERS Ml » Sl AR L
GIE  ERIRAR: - MM B S W AR o ] [a B SR
PR - FSEIASCH ARV - DURA ST B AR S TR
T o SRRt E (law and society ) HYRFFCE4R o {1 RE AR B L & & (E A
(&7 Bl S B 5 NI > FAR EAYARE (law on the books ) EBA{THEHHY
& (law in action) FEJVEZERTE (gap studies) FIAREE ST Ry A Wt
FIERYEE G (mirror theory ) ~ JAFHUUE & HY T Eiw (tool theory ) »
DUR B S L 2 H B3 (interaction theory ) ZE =" - jZLLHH
s R R AR B G DB R A (E AR FRYSEE - B0ERR - fE—E
TR FRRE R BB IR E A B AMERENL - RItL - TF9tE
BEF AR ARNFIEEBOR ~ AR EUE g - 18 1970 ~ 1980 4L »
"B AEBRNEECRHN LA | e AR R AR B & AT
YTl - ERRAINTST T MR RS T ARV - RENAS B
FHERY B TS E 4 T Gerald N. Rosenberg (19 The Hollow Hope: Can
Courts Bring about Social Change?) » H-rf* T 5R B BN YT FRARCER AL AR
KA~ BEZENEEE ; Marc Galanter HIJ7E ( Why the “Haves” Come

out Ahead: Speculations on the Limits of Legal Change ) 145 H AR HIEHYER

RS LR ITEEE Y R ERE o R AT - BREEA » (PR M — e T
i T I RS - BN 2B RSAS T 0 38 B 4 1] H 138-141 (2009 4F)

¥ Susan S. Silbey, After Legal Consciousness, 1 ANNU. REV. LAW SOC. SCI. 323, 324 (2005).

3 GERALD N. ROSENBERG, THE HOLLOW HOPE: CAN COURTS BRING ABOUT SOCIAL CHANGE? (1* ed.
1991, 2™ ed. 2008).

9



st BT D EE S EE R A S E LB R R -

PRIMAE 55— (8 f B AR A L A - BB AT A
FRoCHVERSR - MR AR S TR E E R AR —E8
GorHE - BILEFRYEE - WA EERBERERENTA - ME—Ettg
& (social institution ) *% o JEE 3% (legal consciousness ) [JZEfE - [ FI(H
DRRE T SRR S o (EULERRE [ SRR S N R R o BT
MRS LB % > T2 T ZAHEERSH (constitutive) | * - iSHEAVERfARTS
AT NRIVER A EHIDEEFTRE - A RIREA ~ EEE
JERECEEN R - T RREE RAVER - B F— 8RR - A&
EARER - REREERIM A ERE B2 AMIHVERE LTS - (41 Sally
E. Merry fEHBAFE 5L - AMERIRESTEAR FIBIR EIHIACT - BRI
R ORER - AR ER T RER ) IS ERTEY B g o (HENRSE RHER AR
EEA R EEERELERSE ; T AREEL SRR - RN AR sE R Ay B T
5’534 o

TEILREEELS » ARV ER BB E RILEIER - HAREIE
R ARAAL R ORISR B - Wi 5RERH "R A S E (legalfacts )
H2A{L (naturalize) AAEERRTES ¢ iEfEMdmfE—Ef2 % EOE T 2k E
FoLEERAVE o M FFRER A SR FEUKR - (EEERER MR -
EERTE RS TIA) RARAR LR 2ok ¥ SRR R RS Ry R T
HERIE  AENEREERR R CCIFNS » T 0 EE A
AEIE o AR B A4S ATt ZINE R NMEZHIR A 1B AR

3! Marc Galanter, Why the “Haves” Come Out Ahead: Speculations on the Limits of Legal Change, 9 L.
& Soc. REV. 95.
32 PATRICIA EWICK & SUSAN S. SILBEY, THE COMMON PLACE OF LAW, 18-23 (1998); STEVEN E. BARKAN,
LAW AND SOCIETY: AN INTRODUCTION, 7-9 (2009).
3 Silbey, supra note 29, at 328.
3 SALLYE. MERRY, HUMAN RIGHTS AND GENDER VIOLENCE: TRANSLATING INTERNATIONAL LAW INTO
LOCAL JUSTICE (2006).
3 Silbey, supra note 29, at 333.
3¢ NANCY LEVIT AND ROBERT VERCHICK, FEMINIST LEGAL THEORY: A PRIMER 12-3, 45-50 (20006).

10



MR TR RE B BRI 22 - HRgHin 2 E 3R
HARE GHVERE - FEATER TS AR R | RBEE RILER
&  HEINE —ERVIRH S IEAE - BEEE) - ST R A RKFEK -
TEBEMRAE T - R R TP AR dEny " ARIPEEEESENIE ) AP E
o [N - AR RS B [E fE R T AR AR - I
A E AR B MRS - RILEERE - ERREFHE A
RERRAIMELL TS ) B R AR A AMEAAREE - U
[ESeATHHZERTTE MY - BT AT - BLRIC&HA TP EHERT -
R > HAEBRA M EEA2H B4 - BiiR T HEEARE  BVE%E - FE M
ARG TRESIRRE Y A RES R R BN S R B A AR 7 T

TEZCME T ZEERSN » ANEIRTHL > {F Ry —( FERFMEAVIRTE - ASCE SRS
a2 ~ B E ARG ~ SR - BEERBIRIS R EET A
FESR RS AERRINESR » FrAl(E 1985 ~ 1998 FHRXEIEEES - [FfE
FSHIEREEN A B IEAVR T » SARAEELE - BIERAVEE AT I
ARSI AR B G R A A AR (R ELAEAR - BRIEE 4D » TEXOBHSE
BT TR » M EFRERA TR S » DU A RERVEI L - 75
ENBESRNEFET  LELLEIZE (intersectionality ) **

A PUETR SR ATT Ry 2 000G » AR 8EEE FURE 52 TR RE RS AV ER
SRS o [ R B A R IR s 2 o - iSRRI > PRI E
FEER B4R BB A EIRAYE L - LM EREBI LB Y — 2
AP IIAERE T AR S R E - A SCE RIS &

I ONEEREAEYE: - WIRRTA Lot £ BRI THES | B%E - TE4N Catharine A. MacKinnon jEf {4
BIPEAEE S R TR ) BT EER  IEEE T HHES LM ES  SUbEES - i
BRI ME R X FIRR ISR TE TAEE ) B CRE ) B o skl RELEER)
MY » EEARIEHREERIRE 45 - EREE R B E R E R - TR %S - AR
UHEEREEIR - [ER%E - AR REE 419 RARRSCF -

™ BEIAY > BEAE— M EE AR R AVHEER BT A o R EIEEGR o SRR g
BEE—iE > H 184-196 (2008 4) -

¥ TG (3£ 38) 0 H 199-200 -

11



EESRHYES TR ARG Bl (AR A am aC B R — 20 A HORER AR S RE o i s
55~ MBI - E-BEEEERE S HREE - T ARESENE
AR > (515 S [ {4 S A" o Mohanty & &853ATTEY i 2R
F AT B FEOE Ry 2L ME L FATA FHRRAS > T R = 520 & S R R
Ry EE"Y o BERTE P E S IR YA AR Z ISR
F R EERRESUEY ) BRI U BRI O TR T B T R
EFHIIHEER - SayEE T ERMHEEE R TR a8t -
I ATEAEH E e TP R B - EHY AT AE - AR S E _F > 1IE40 Leti Volpp TS
A RESAEE M E AR - R HAARFEEE T - 0H. > 3
VBT BT RPSORE | th BN RS bR B —™ o B0l T {E4R
EIE—RAERY ~ A ZLEER - MR -

EEEBIIREE T - B sl IEERTA B S am U 2R Dl ~ RO HYER
JCE TR Sk PG R A E R RN — R B M IR RE ST B (e
ARG ~ 23 WEEE RAREZEN 2B AR 2 EEE T
TEIZ | FPEMIE - KEEFEE - FEEHEAERA0 " RE AR
IE 5> R T E AR N TREAR AT R IRE BRI > DURGEEAR
HAMAE R R A B RFAENIRIATT o AR AR SRR (7 > L
NRERY T L ) - FOERTAVHTE AEARKER » BRI EE T [REHK

* Tracy A. Thomas & Tracey Jean Boisseau, Introduction: Law, History, and Feminism, in FEMINIST
LEGAL HISTORY: ESSAYS ON WOMEN AND LAW 1, 24-26 (Tracy A. Thomas & Tracey Jean Boisseau eds.,
2011).
Y FHRBHER AL > TS  BREEAD (3 38) > H 175-213 ; BREGAN > Al MRS  HISRB SR ©
— RN GEART AP e £ 55 BB - 40 45 1 B - H 209-233 (2002 ) (BAF
fiif © PRIEL - TRPEIEE) -
2 Chandra Mohanty, Under Western Eyes: Feminist Scholarship and Colonial Discourse, 30 FEMINIST
REV. 61 (1988).
® 41 : Uma Narayan, Cross-cultural Connections, Border-crossings, ad “Death by Culture”: Thinking
about Dowry-Murders in India and Domestic-Violence Murders in the United States, in DISLOCATING
CULTURES: IDENTITIES, TRADITIONS, AND THIRD WORLD FEMINISM, 81 (Uma Narayan, 1997). Leti Volpp,
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