RS RS- SEE-- JoR N ¥
AL~
Department of Law

College of Law

National Taiwan University

Master Thesis

A Deconstruction and Reconstruction of Discourse on the
Objective of Criminal Law and Punishment in Taiwan:

Focusing on the Interaction between Discourse and Society

R4

Ching-Yu Chung

hERR 2 BL

Advisor: Mau-Sheng Lee, Ph.D

¢ 9 103 & 2

Feb 2014



s

HESE 2014 5 > ERHRIITVISE - PR BT IERT ~ IRTEMFERTERE - 24
BAAAEPRRER Sy — Bl R i (R ERFEAREMEE - #E—(HH4H word
PR G —FR e T AR B TR Lo - R AT S AR A A AR Y
BR T [l - kR R NE R A B B iR E R s R S GEE EA TR
Z/VRIRETHEIOEEN S BT R ERENIAG R I EAITE -
B EEEERANNRAG RN 2 tlE ORIk T —EERMEEREH -
AP B A RAMNN NZ TR SEESE 1% - AW NRts NG » FRAEEsER
F - HRBHEEAIE AT PR AR R R A Er L B
CAIREL 73 A FRA ISR SH BRI B B P — Eh R e » PR AR AR H AV O R EE
HEE Y - JHRLER L - BB SITRERERFISE RV E—Z - I8

PETRRLEI R -

BT R R ERIR R - B REEAER AL ZATHEES —K
R T FIRE A AN S A BUEREY - RGBSR R B SRR A m O - St
KBS b T ARRES - TS S AR R B T B EIREE e PN
A EEGE R R - SEHERREE @R E L RERESE et EFREAEIEM - &
Bl —BRiawt A I S H g AR BRI Z Fr AR BB N RAE R £
AgEE - REILEEE SR VI G IR SR B EmAEE > DURAER
ri AR E ey ARBE B S R AR I - 2 RIEEH DI 5 U OB T E e - (H3
HTCREHITERERSE - MRAR I — B E E B S B AR £ LA
HEaTHE ARV B OFRER BT T BRI T EEm S s Z RAVETIA

FEE RTINS (B2 AT > R E AT VIRt s PR e s R SO R 2R A ZREA
I



INERERTATRENE: -

PEE L EHTAYE S SR BRI - @R R AR R s 2 apEE - (2
TEPERVUZEE 1 AT BB FIA AT SR PR G - EAENT ST Fr L E A A e
BIAYERES_EHCREEAT SR ARINEE » S Z AR B ER - A2
ERTTERER SIS (R 20 - A 4R e T T tb R 3 | B A)eh
sRIBtECE L RS BN R IRIMER ~ BUEFH RN B HAlhE - 55 S5 E L
H OB ERYER EAVBTT - fiSm H \sRE2 B E SRR B % - EhE
WAE EIRBR AR BN AT 5 B A O - [FI 22 Rl = 2 22 A > AR s
RN ARV EER b AT NGB E AR R BEE T
LRI TR DR PR A AT -

BESh - PR R AP TR REE - 28K - FEER - /NEE
M~ R 58 B BR AR SR R R BET R o &5 T
PSR BB V) ARL - Hrh TG o 5 B LIS 1RARUAIER
s SCHVEE B > TR R AL S SOV R R PR ES » IRIHEIRIVE RN & E R (E
B RS BISE R BN — B T{F— B B SR L s AV AR AR T Bt 3 2
TR BEREHENO - BESH  HEREEHARR GG TS

H 8RR Ry —2E TR B A SE R RS AR - IR R A —SE Rl -

T 1810 th4S F R H RS COFB AL © 5 1R - B -
U ~ R B R BEEE S N HDB - BUER - ESRIVEEE

OAPERIRE - AERTTT A A PRk =] DABAAGRESE T 3 2 RS SCE 2 A 5
I



SR AT LA - 2 [ T R PR 5 B R — S i e i S NZ B R R R Rz ng ey »
HZE IR - SEEIE R R AR - BRI HECTR  #
R ©

BEAh > SRR ~ BOREE ~ EFE ~ PR BHIE ~ Bl - IR 20T
B~ B AR AP R (R TR B4 T SR O R PO T3 e B AR
EFHIRRL - B PTE SR SCENEEE - S ERGE S EEE
RF B R AT (D AT - FE R E R — (BT R AR T - A E %R b
RO ERERE R > HEERET 2T RIEF G HGR SR (F_ LRV - AESE T AR
Fill ~ EZZ A ~ JRSRTERED ~ MaROEERD ~ 200 - MG ~ B Y - A~ LI
T~ IREFAAR R Z R RE - B R S EIRHIAE O IR R - IEAITE
HEEE > SHERE -

ARG ERIRA - B - 8 - HIBaHNEE =AY SR
G RV IR > RS0 SR B R R DR (OB BGERST 2 RENV (T - FEIGEE
FESERIRIEE 2 BRI N ETEE T Mk B CRE AT - FOEN I —EHH#RES
B2 > e AREREAN  BERESRIITIET- A 8@t & > S
TR —E DA - BREE -

IEGEEE S ~ IRFRRAN B 2% - SRR > AEHA AR RE IR S 2B R A &
TSR > LIS P & P i LR TR G - SRS GBI > HE
IR—VINER] + $T—FatailRs iR Bt smis (8 I E#AvE H - R —EELE]

I SRR SR Ry E R AR AR A T PR3  BERBIE BN - BERF
11



fam L AYIRF A EACTT SRR (BB TME— AR B R WAGEIR B G H O AR
HEHEN OB EERSEHIIPE  IWMEE T @R BB GEH
FOfEEE - EAE SRR - S B 22 BRI U E S — B R R BRI g »
FEFR AT S T HOLEE EAYSCEERIGE £ W (8 A —E A4S AR S A VA
TEEEREAAN - BT — IR B B R e B BRI S (S F(M
SRR E BRIV -

E s G R I E AR B SR  Fr AR AR ATA R RS> (H3A)
PARVEH R (E T R IR P ERAY a3 - fRf% > e R R E i —
Z - BRI EEE AR S MEVER T EHEEEC  ERARG T
TR NERBRFBRNRREFIRE -

HE4 #x

2014.2.13

Iv



i &

FETRIE BlA R R R G R R R BB 2 IR 1% » B BN RAE
EIENIERR T LERNEBRARMBR I N TRt g AR RS
RECEZREH 7 AR AEE LA e 8T 550500 ~ 1 EIUE
BEE - MEERTESREHEE - MR — BN R TEE R HA %
FYEmAL > BEGERT T BEEHOT BN A TAEE S P TR -

PRI - AR ST BRI TE 7y BB ARSE T oM - A "EHEE A&
DUk Ut |, Wil i) b2t B Bey T3 0 DU ATRESS AR HYRUR - ASCRTEE
Ayt e BE EAE SO ERVE B HIZRAVENE,  H /S S B SRR A A R w] DA
B IR B H RrEA — RIS A B S » i5 e AR Al RE R BB ARN S - R
B MR IR - DUREm it e A Py £ R

P AL LR R L E H Y Sl Ay ST s T e S &
RHUHREAVESR > BILE SRS - WHHBUSEHY AR (/) - ERENE
ERAIRR © EeLVOHEERRT TG EE ) A T e T R RTE R
TEALHTREIRY HEY - FEr LG PP AR PRy BB R s e (R H EVE
JENE T RIEE B T FEHE ) dUEREE - E RIS R T
7% - ii% DAF B 5 TR+ S 8@ S USRS R SRR - DL ]
EPTERR e HRe 2R 5 3 BRI TR R - SRR — ISR
o B SHEERE - FEEZEREEG RREE A BB — R
IR BIRR ©

PEEARACER(E RV R T i B > $H R L & SR SR P b A e A2

gefE  WHESH N BRA RS mEBENTE TR e ftammirra -
v



P DARS 4R Z2 I MR AE ORI A S = B 0T 2 Sl 4 & > FR BB Y SE RE RS 5
J5iE > ARt Z SERE R Sm AU A m e & st PSRRI S sl
e B i A RE Y Em A T = o

AXFrARERmNERES . SRt —EEEH T RIS RS - A
111755 2 7 [ Y RS S P B EE AR TR Al P A R A2 i e e 2 B T
"N RS SZ BN

kT R RIS - —RoER R - MR ~ Rl TP ~ SO HrE
F&

VI



ABSTRACT

As the issues of criminal justice increasingly raise attention from the mass media,
"public opinion" has become a powerful force that is able to influence the practice of
the judicial system in Taiwan. Public opinion has repeatedly demonstrated itself as a
decisive power on eye-catching issues such as death penalty, treatment of sex
offenders, and so on. Because the existing theories of the criminal law lack an
effective discourse to dialogue with public opinion, Taiwan's criminal law practices

can hardly deal with this invisible but invincible power.

Therefore, this thesis aims to analyze the most important criminal law theories in
Taiwan, with a focus on their attitudes toward its inner discursive system and "social
communication". By "deconstructing"” these theories, the common understanding of
criminal law and criminal punishment in Taiwan will be shown. Further, it will reveal

the main obstacles to the communication between law practitioners and the public.

Based on the purpose of promoting communication, this thesis redefines and
restructures the traditional criminal theories. By examining the disparity between
theoretical objectives of punishment and the anxiety of the public for a threatened
judicial order, this study proposes a methodology to secure a conversation between
the judicial system and the public in the context of today's prevailing neo-liberalism.
At last, it will take the issue of capital punishment as an example to illuminate the

possibility to put this proposed theory into practice.

Key Words: criminal law, punishment, general prevention theory, retributive justice,

special prevention theory, the death penalty, the neoliberal
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