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Abstract

Besides civil and/or criminal penalties prescribed by environmental statutes,
what kind of environmental liability should be imposed on the polluter in cases of
environmental destruction or pollution? Needless to say, under tort law and nuisance
law, if the pollution constitutes a tort against a person or private property, the polluter
as a tortfeasor must pay a sum of damages in order to compensate for the injuries
suffered by the victims. Obviously, the polluter bears the tort liability because
personal rights and property rights have been so clearly defined that the court faces no
difficulty recognizing right-holders’ standing to sue the polluter for compensation.

However, what about those “environmental goods” to which no one has a clear
legal title, but are also damaged by pollution? Who has standing to sue the polluter for
recovery of the damage to environmental goods? Shall the polluter be excused from
civil liability, merely because environmental goods belong to no one (and, as a result,
no one has standing to sue)? Should it be the case, it cannot be said that the polluter is
fully responsible for all the loss and damage caused by pollution.

The core argument of this thesis is that the polluter shall bear full civil liability
for the damage he causes to environmental goods. This thesis attempts to address four
main questions: Firstly, why should the polluter compensate for the damage to
environmental goods, even if no one has legal title to those environmental goods?
Secondly, what approaches to the distribution and management of environmental
goods can realize full recovery of environmental damage? Thirdly, which
approach(es) does Taiwan adopt, and which approach(es) should be the next stage for
Taiwan? Fourthly, what should be the specifics and details of the environmental
liability scheme of the next stage? How should it be practiced and operated?

Part 2 of this thesis defines “environmental goods” as natural objects, natural
resources and their functions — ecosystem services — to which no one has legal title.
Part 2 also argues that internalization of external costs and intergenerational equity are
two main reasons why it is desirable and necessary to have the polluter make full
recovery of damage to environmental goods; both reasons have their legal basis in the
Basic Environment Act of Taiwan.

Based on existing legal and economic theories and human practices, Part 3
proposes four approaches to the distribution and management of environmental goods

that theoretically may help to achieve full recovery of environmental damage. These
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approaches are: (1) Rights of Nature approach, (2) Privatization of Environmental
Goods approach, (3) Right to Environment approach, and (4) Public Trust of
Environmental Goods approach. Since the era of environmental legislation and
regulation, Public Trust of Environmental Goods approach has become the
mainstream and has been widely adopted by countries including Taiwan. However, in
Taiwan, Public Trust of Environmental Goods approach has not been practiced
perfectly and flawlessly; there still remain some loopholes in Taiwan’s statutory
environmental liability regime so that polluters do not always have to pay civil
compensation for environmental damage to the trustee of environmental goods — the
Government. In order to close these loopholes, after a comparison of four approaches
and a brief analysis of their pros and cons, I suggest that Right to Environment
approach can complement the mainstream Public Trust of Environmental Goods
approach and should be Taiwan’s next (but not final) step toward a full-recovery
environmental liability regime.

Part 4 goes into the specifics and details of how Right to Environment approach
can be practiced and operated. Some critical questions are addressed. Firstly, what
should be the content of “right to environment,” if it is to be a meaningful and
operable substantive legal right? I argue that the right to environment is a right
defined by various environmental legislation and regulations, with an aim to protect
people’s interests in the enjoyment of a healthy environment and ecosystem services it
provides. When the polluter fails to comply with certain environmental statutes or
regulations, such as environmental standards and prohibition of some particular
activities, he also commits a tort against people’s right to environment and, as a result,
should bear the compensatory liability.

Secondly, who is/are the holder(s) of the right to environment? My answer to
this is: all the people, including future generations to come! It is because a healthy
environment and ecosystem services it provides are what people as a group have,
enjoy, and share in common. To be concise, most environmental goods have strong
externality and are by nature non-excludable; most of the time, it is costly or even
impossible to tell “who” individually enjoys “how much” of “what benefit” from a
given environmental good.

Thirdly, who has/have standing to sue the polluter for compensation? In light of
efficiency of the proceedings, adequate representation, and the logic of collective

action, I suggest that only environmental NGOs may have standing and thus can be
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the plaintiff(s) — on behalf of and for the benefit of all the people as victims whose
right to environment was infringed by pollution.

Fourthly, with respect to plaintiff’s remedies, the environmental NGO should be
entitled to demand that the polluter carry out the removal and remedy of the pollution,
rehabilitation of damaged natural environment, and/or restoration of ecosystem’s
functions; or to demand that the polluter pay the costs thereof. But in cases where
those measures are impossible or infeasible, the polluter should pay monetary
damages instead for the loss of environmental goods. Even though many
environmental goods are usually not commodities traded in the market and thus may
not have their “prices,” the court should nevertheless assess the “value” of those
damaged environmental goods when determining the appropriate amount of monetary
damages.

Lastly, if the plaintiff environmental NGO wins the lawsuit and damages are
awarded, how should the monetary awards be allocated and used? I suggest that,
instead of distributing the money, an “Environmental Goods Fund” can be established
with those monetary awards. The money from the Fund should be appropriated
exclusively for the purposes of removal and remedy of pollutions, rehabilitation of
damaged natural environment, restoration of ecosystem’s functions, and other
purposes related to environmental protection and sustainable development. My
suggestion is based not only on the fact that most environmental goods have strong
externality and are shared in common by the general public, but also on the need of
achieving intergenerational equity. Using the monetary compensation in this way, the
environmental interests of the general public and even of future generations can be
served well and fairly.

It must be noted that the arguments of this thesis can be achieved without a
fundamental paradigm shift of Taiwan’s legal system, and can find their legal basis in
existing laws. All they require are just some slight changes to judges’ way of legal
thinking and how judges interpret some ordinary legal concepts such as “injury” and

“standing,” plus, of course, some degree of environmental consciousness.

Keywords: environmental liability; environmental goods; right to environment;

ecosystem services; standing; intergenerational equity
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When the last tree is cut down, the last fish eaten, and the last stream

poisoned, you will realize that you cannot eat money.
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05/12/2015) -

0 BRRESEERZE N AR ERZBIEIRE | BT GAVERR RO 2 BIEORE |
EAFEBRIRERS - 257, B2 (2000) - (EREAGGER) » H6-11 JLi% : BT - See
also Katherine V. Kortenkamp & Colleen F. Moore, Ecocentrism and Anthropocentrism: Moral
Reasoning About Ecological Commons Dilemmas, 21 J. ENVTL. PSYCHOL. 261 (2001); Suzanne C.
Gagnon Thompson & Michelle A. Barton, Ecocentric and Anthropocentric Attitudes Toward the
Environment, 14 J. ENVTL. PSYCHOL. 149 (1994).
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We do not inherit the Earth from our Ancestors; we borrow it from our
Children.
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442 U.S.C. § 9601(8) (2012) (“(A) the navigable waters, the waters of the contiguous zone, and
the ocean waters of which the natural resources are under the exclusive management authority of the
United States under the Magnuson-Stevens Fishery Conservation and Management Act, and (B) any
other surface water, ground water, drinking water supply, land surface or subsurface strata, or ambient
air within the United States or under the jurisdiction of the United States”).
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18 See DONALD WORSTER, NATURE’S ECONOMY: A HISTORY OF ECOLOGICAL IDEAS (2d ed.
1994).
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20 See Kofi A. Annan, We the Peoples: The Role of the United Nations in the 21st Century, at
64—65 (2000), available at http://www.un.org/en/events/pastevents/pdfs/We The Peoples.pdf.

21 See MILLENNIUM ECOSYSTEM ASSESSMENT, ECOSYSTEMS AND HUMAN WELL-BEING:
SYNTHESIS 40 (2005), available at
http://www.millenniumassessment.org/documents/document.356.aspx.pdf (“Ecosystem services are the

benefits people obtain from ecosystems.”).
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N CMBERIRAEEE) » AR BRI RA A BA S SIS
YT~ FERRZZ AR B LRSI 1% > R RE S TR RS S8
Zi% > HA A SE L H =] -

BEAAR SRR VIR S A BR AR 2 BRI B g A M > BB TEE
HEZRA SN ERE  EHEREN T BIEN 5 ? RRIEER  ZhR5H
FRBIEEE - s T BEEEE 7 ) R M T AT 7 ) AR
HEBERENEREIVEE - REAFEMEESE - gESatt " 3E TiF, | —50ERE
BRI RTEEN AR - FIREZERE - WEF 2 ARER I rem &
HORAFMPRAR AT 4o 24 (property) WAL - SIS AERERY 2K
ML o PR A EREE > BAS 2/ D2 BT AR - H=E
B21% > ASHAEMEM "R —5 -

22. FPABIRABREMA fRREFE?

FEREL - BERET/RANEE 7AW ASES EREMISRIES - =FE
TR AAGRAEERE R K2E NIHEZFEIER - HERBEER A
FRIEFRAVEDK » e RUATRIRE N REAHERVEIRL - (AT Ryl AiG St v AR R Ryl
HIRIE N ERHY A B ZEME S A ARy — T I L -

PRI > Ry TEERITAE B A B F AT A HYER S A ARt & RS 3R
£ ? EHEAVE R Z — 5 - N AR AR AR ER SR E

2 T E R AR R AR AR R BRI M REAY o3 M B (R B G BLRE © See, e.g., DANIEL H. COLE,
POLLUTION AND PROPERTY: COMPARING OWNERSHIP INSTITUTIONS FOR ENVIRONMENTAL PROTECTION
(2002) (AFER R T EREMETEV EREME | EREABENES > EARESR E & x4 £ EH
AESFARR T BFEMAERIAR BHOR KR FLEATR B S ERR CRE R 2 &1
KNIEIHRA EERERIFE 244F); RICHARD BARNES, PROPERTY RIGHTS AND NATURAL RESOURCES (2009) ({&
NBIRATHE 53 AR B EERERTHAE » M0 DA FERE o PRI ER IR R, (Hth A sm el fy © LR
TR A FERE P TE » BHEEERY " BRIEAHMR , (path dependence ) B Gy 5 AEAAFEER IR T
HIEEIA © See Eban Goodstein, The Economic Roots of Environmental Decline: Property Rights or Path
Dependence?, 29 J. ECON. ISSUES 1029 (1995).

ROLHUAREOREETY T EREL | YRR - IR TREME A RO SRR T A
BEEAERN TEE ) & TYIRE, o ThREETREL  BREE T H0E ) TE -
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2 HRNEERIR R BT NS 2 BRI Ry & A s - 24P
AHEGHAE LR R - BRI - AR oM AT AUE o W50 55 =%
RERSE A BB A R I AUE - B S E R LA ERETY - eI ATEI S
FLIREE ~ BRI AT RE ) o SR o A DASOR 2R T ANERIE
(externalities ) FVHEGH{E FyFEHEE o

gEAh - BISEREENE TE T ) RBIMEREA - ARERET TR, A
PR N\HTRVETEE » SEE SR - BRI RO A AL - (B S ERs i H 2
RESIT4E - 9ZRBESIEE N BRI R AP AR A 28 « TSR MER B E AT
I NIE > s EERAAAR - 11 > (IR ER AR R E T iR iEE
BRIV -

220, #HERA KPR 1 Rk - kIEIT B

TEEORERH VIR - (E AIEEAEE) - A HBGERBIEA - B COR B MEr(E
ANFEEHEEIE - GG EL N EE G (private marginal benefits ) ZEHAFAA
EIEPCA (private marginal costs ) » FEFRAYISEED & R8I = 2 A 28N
HHY - REINE » g LE—EAREEFTEENSE I > BlE TR
s BORRTINAE - B2 THEERCR ) o B —Er G RV EE BRI R R
[EfStt &N (social marginal benefits) FEFIHHEEIERA (social marginal
costs I » 25 {1 & R 1 i B A SRR F——4OK 82 ERAHI SR R A
THEa# | (Pareto optimality ) 33

PRI AEL RSB FT BRI AR B 2 » R 8 N B IEEEAZ -
OB IR T Ry N BB RCATE Ry " AMNETRCA ;) (external costs) -+ JE
TR ANEZH a8 Ry /M 5 (external benefits) » &RE Ry T SMEIIE
(externalities) - EAIMIIMERAERS » WELERAORE FrY T Hi5kAE ) -

TESMNER TS RN TSGR E T - RISt e EAVE—(E NERIESE S, it
EEASRRERAEEI R (1 G AR LT B KSR (B FRa# ) -
A Fs » B —( CREIBEREARLUERCRN) (EME - ASMCATIE S

¥ 2R RFRE - piteRE 29 0 H 233 - EEEEAVE - MEFLEET AR IERE
T -
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RERZ - AN EIRTE KD - S EEEAE BB R
TEAVER A R HAGKIE (MO AR R 24 ) - AR ?
AR FEFAF R EIA S Z > B By AR ?

KL E2 U DUAE PR P A o 4 o 2 P 8 T R A e S B 1 B T S5 SR R Y [
W o UM A IR R 1] » T 12 H » SMCHiSR R TH G B IERcA 4R » PMC
FARANBEEA TSR > N E AHSEA SN - Fr DAt EE PR A g s iR AL
NBEEA (SMC > PMC > FirgdhERE iR E77) 5 PRy A SN
AT BRSNS > NEERA B Z: (PMB) FERtEEERSE: (SMB) > W
Hilb B - HEELENS > it EERNAFI I EERSERE (SMC =
SMB - [E| 1 TP HIbEL) GRS ALORICR (REftRE) - IR EHEE)
BRHO* - BHNEANINE - ERMABERAFENLNER S G (PMC = PMB >
BT Haks) o EEBEANEORSCR o R EREE R KO > HO > 0% -
s REAREEIAINLRA » 11 G EREEER AR - NH0H
it g s kR A SRR EEE—Im HERE T -

Bl : #h 3/ K ehfs %

B

PMC

P* .......................
.
.

PMB=SMB

o @ EHE

AT BIATE FERIDTA 7 A 2 R R R s & -
A BRI > B B R L R ARSI A FREUEE -
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s S > SR EERREER TS, o EmBRERE - TR
IR RAVE S - HEATEHINE - FXMNEREH] H. Dalesfl B S " 420
RI754% , (“To live is to pollute™) > \JE By 7 AEfFEA4)E - (RS EE)
AN TAIRET - L » &8 E BN AT RE T 2K YR m B AL - BREUE RN FTE Y
VGBI EAM A [ B - (R AR 2 T EREHAE
R DS Bk — (8 T ES AR TR RS — (T R -
%%ﬁ’ﬁf%*Zﬁﬁﬁﬁﬁﬁ%ﬁ$i’ﬁ%$§$§—ﬁ“%$i’ﬁﬁ
FENTSENE - J5FAT R KZ » MU (& E SRR -

NN B TGRS - SR S FAY— R L 2 o (FEsESh
EOVEIOIEREITT A AN S E——FFsMEE T INEME ) (internalize ) o BZEHYTREFAE
BELZZ Arthur C. PigouBIZ0Fs » BUNIEZ ZENARET] » EHEIMIT AT R LA
PR o iRt DL TR, (Pigouvian tax ) TN FE DAFRARAEL MR AN R
HYEHI T H - PigoudyH EmfE 2ANG I ER Al ST ERED 5 MM 38 - (2 " 2
R RSB FRIRIRE S T AT T54E ) rVRaRERRE - °

SR [ PR R T H I M A B E > DB 5 243 A i — TR T2 28
TH e B SAE FO&SE TR BORGEEBIREET AR S—HEis -
HE  fE5433 A LUIE > SR80 s0EE - #2305 24 o 5 2K (BEH
EffH—ER)  RERMHEAESEE L —REL R T80, IESEEURT il
THEHE  HVHSREREAN -

MORSCEE 221 EYSy (AERRALLERSY ) FRskny TUSHy ) R EMEIZER o et bl
NEEBEZAF RN ~ JHFERIRI ST -

35 J. H. DALES, POLLUTION, PROPERTY & PRICES: AN ESSAY IN POLICY-MAKING AND
EcoNoMICs 1 (Edward Elgar 2002) (1968). —f&3% 5 Dales 55243 0] i85 (G5UAMERS S ) HYTHIFE
AltGE -

36 BEIA T iy 544 E |, (optimal level of pollution) » 225, : AHMED M. HUSSEN, PRINCIPLES
OF ENVIRONMENTAL ECONOMICS 73-76 (2d ed. 2004).

3T B | > Pigou WA T 4MI34Es | (external benefits) ~ " #MERREAS | (external costs )
RESE > MLl L BRI (E (marginal social net product) EEFAANAYEREFEE

(marginal private net product ) (17 FA01 S0 A4 ErREHETIRAE » L AR AR 2 8 - See
ARTHUR C. PIGOU, THE ECONOMICS OF WELFARE 172-203 (4th ed. 1932). “Ri# » &2 (&3 E (HH
MNBEFEENZER » HEREIMNIERTER -

¥ BANERIRECR FIVAORARES T ENE R > 2R BE5 (1990) - GRERERE

R ERVEEAA - HEmiciE ) » (EREEwH) - 206& 1 H87-111 -
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BARGRENNSE > MRAEE O/ RTRT HEERERERE
H59T Rl g (LN REER) HASHE /D » EfEnTiE 1F » MRG58
WABIETGARA AR NTEEIHVINBEASKE &R D > RANBIRRA (PMC) g
At &R IR (SMC ) RET - iSRG S A EE) E tR & ) (1EQ IR O REIT ) -
HETTAB A LG RHIEERBCR -

KOBEHE e > SR T R B ESR T IR ER AL RIS A N ERAE
RESURIE 52T R 4 » PRI IIARHEISIAT RS - MREMIHERS
HEERIGHEORRER > RIER5 A ISR E 2R R AT Z
— o WMFFHE AR REMANAES K ERAER > Al A BEIREE &
B o RSN AN EAVEIRLIT S - SRR R el -

3%
=
S

222, &
BB T RAOIRCE ~ WIS A TR S AN A P h
b RIS E MR R AT SR A R H SRR B
SRR R 5 ROSLE AR - (LB ERTH R > ROGERTH
RS E B - DA IRE © 1R RS T T B R =
Oyt R E AT BRI © FOREBEI TR » MR A AR -

bic

¥ BANRRETT RARERHE S (FAYYHEH (deterrence ) K TH[; ( prevention ) Tjgk » £ i, © Richard
A.Posner () - Bk (%) (2010) - CEFRELRE) > H 201 216 7 (GLRIEET
FRERE " SN ERHERE SIS (E f— TR A ROV TP d Y )+ F0E8E (2009) -
(BT RZE) - H 100 2301 87 ( T ERETREHEMERNAREZMAERNTR  ET
BE > HEEMET A ANEETHEE  RIEEREAH S UHE Z1T /& (deterrence and
prevention) > HA—EREHTHIIEE ) ) - BEE AL Michael Faure 7150 BilH 5441 T
R ERREEANENZ — i HF 2 B R A2 IR R E B AW 5 LI TIEE - See
Michael Faure, Environmental Liability, in TORT LAW AND ECONOMICS 247, 249 (Michael Faure ed.,
2009). HEEEMHERES " REFSFEPZHREZSEATHIZ I8 » REFEFEH ZBEERER
BYEZ TIRE © - REFEFTEZIIEE - TEEER 2 INEE » BRIELZ A A TEY 2 DA R I#
SIZIIRE » Wl “AEZ INRE » WARZEH -, - 5 - il - Bk pifast 8 H6-7 -

0S5 TR AiiERE 39 0 H 8 ( MEMEFEGANAFERNELS » HEZEENIEME
WEANIESREGEY - w8 - MEAVER - ) o (HEE T IER ) AVBIBRHEE - TR
EERME R LR E R INE B E AR o 2 o LAE EA 54 - See Stephen
R. Perry, Tort Law, in A COMPANION TO PHILOSOPHY OF LAW AND LEGAL THEORY 64, 79-88 (Dennis
Patterson ed., 2d ed. 2010) (33 ECIEFE [distributive justice] ~4&IFIEFE [corrective justice] ZEA
B EFRH A NV EET HEERESE). AwmER "B fVBIR RS R NS A\ e
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WAEEETATREE L RN EET BAEN R 2% ¥ i L (AR
FEREMIRE(E ] > LUK BURHETT Iy N Z R AP IR R —— R E AUk
AR RIS - PIEERFNE - JSAAT RER T AIRE R T ARSE RV R 2
GIEA B AT ANHIERENE - ZR0M > B B E A B LA R
AIRE N Ry AR SR B 5 ~ RV RGRE RN R MR AR \HIRLE I T
TR » BRIEMRIER B RLA W E - (B3 ZIREM I > BESEE TEORAK
BRI - — BUSHeE IR TR > IS 2 IRk 22 HET S IR
WIRE > (LR E A A [EHERY - fI40 > 5 AR PSRN AEY) > R A
BHYEEM B B AR - Y IELE Alexander Fleming (2R (EAH BIHT B I 22 R AV
R T A EN B R o SN E R LR ne B R A P YR
V) HAEA B G  G R R Ty R4 - R EREEYIRAE - ABHEL
S PRFEE ASE IR & 2Rk BRI G — BRI R JT - X - BEE BRI (LB
2B YEA L > ARMRELR IR — S EhRAVIRME (carbon sink) THRE » EHEMEAD
KW TE > PR T B B B P AR Re R BB PR B2 {557 (carbon capture and
storage ) $ffy 3 AETRHY LMY ~ ARANEVIEY) ~ FopyHyiseiss - nTREEl A B B A 6
S MR RN - (BERMPRERR E M IdRiad: - AR R
BV /DT - B AR BRI (BAlEE A A Re s E—aE Ik
A FERFNEA RS SR A —E R A L - R FEEAST - =
BRI Ry BB T AL NS T Rt /KIS E ek T2/ 0 EE

FAREE - MIE(T$845EI52 - 2 5 Richard A. Posner - A&t 39 » H 201 ( " RHEEHRHEE KiE
GTREANMIFER - 2REEHRA EEZEATRIEEA, ) -

SR CIRERESE . (EMEEN AT ESE) o BEERH L
http://e-info.org.tw/issue/biotech/2001/issue-biotech01010301.htm ( £Z{£ 3% H : 06/13/2015) ; Steve
Katona, Marine Animals in Human Medicine: Will a Sponge Save Your Life?, OCEAN HEALTH INDEX,
http://www.oceanhealthindex.org/News/Marine Animals Human Medicine (last visited June 13,
2015).

2 EEE KRR P RO EEF S AEIRAY TIREE | ThEs - TG REEE RS (mitigation )
HEE RIS Z — » AR AR ZFHE G ER - SENRIE (BEEREE LML)

(United Nations Framework Convention on Climate Change ) {635 fE REDD+HIE - (RER S
BRI HYARAE - BEFY REDD+ > 225t Reducing Emissions from Deforestation and Forest Degradation
and the Role of Conservation, Sustainable Management of Forests and Enhancement of Forest Carbon
Stocks in Developing Countries (REDD-plus), UNFCCC,
http://unfcce.int/land_use and_climate change/redd/items/7377.php (last visited May 9, 2015).
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R F e T A, | A RESSREE B S - T SR BRAYAZ U Sl (Bl R 1E
Hiy=5

BoE AR AT SRy " A, TUEEIIA ~ RHERRE S -
PAR AR A BZ BRI AR SR BREY T A M - B S EBIERIE AN &R
MMEZEEREAARIAM » RHER 5 - BEETE - %M BRRMIFTRY 2
FEAFFEFTPEAAPLFNL RIS LFFFHA L AP
RS KRR -

22201, A & Rp BET ¥ el
EIRERE L BEEFTFSNE - BIFSIRE AL ~ BULARERPLAAKH
X (future generations ) ¥fFAEREERENFIZR % - P(RFEIEE (intergenerational

B - FEE 1969 FHVEHZFEBEEFSE (National Environmental Policy Act) HIE R &
SEERIE DURIE & TSR ARV & ~ ZOFE R T E K - FEIE R BT EIBeR
Fi$teSee 42 U.S.C. § 4331(a) (2012) (“The Congress . . . declares that it is the continuing policy of the
Federal Government . . . to . . . fulfill the social, economic, and other requirements of present and future
generations of Americans.”). [B{[& FAVEBEE(RLY » 1946 AV (EIEHE ALY izl T &S
B B AR AU s i B EAY R ZS | - See International Convention for the Regulation of Whaling,
preamble, Dec. 2, 1946, 161 U.N.T.S. 72 (“Recognizing the interest of the nations of the world in
safeguarding for future generations the great natural resources represented by the whale stocks™). 1972
FHY (HEFEEALY) AR ZAE FH R UL B 2R E ARG AR AL - See Convention for
the Protection of the World Cultural and Natural Heritage art. 4, Nov. 16, 1972, 1037 U.N.T.S. 151
(“[T]he duty of . . . transmission to future generations of the cultural and natural heritage . . . belongs
primarily to that State.”). 1992 £y (B GEIREZELAITNALY) FREERyE AT AR AR
E RS R R (5 2%t - See United Nations Framework Convention on Climate Change art. 3(1), May 9,
1992, 1771 U.N.T.S. 107 (“The Parties should protect the climate system for the benefit of present and
future generations of humankind . . . .”). FE#CAREFH - 1972 F07 (BEE N ERETRES)
ERNANEAREERE %ﬂﬁ&ﬂikﬁfﬂ% C HCEERE > W REEHERE R - See Stockholm
Declaration of the United Nations Conference on the Human Environment, Principles 1 & 2, 11 .L.M.
1416 (1972) (“Man . . . bears a solemn responsibility to protect and improve the environment for
present and future generations.” “The natural resources of the earth . . . must be safeguarded for the
benefit of present and future generations . . ..”). 1992 /Y ( BT Z ) AT RE T /A E & Al
AR E S8 e R R EHUREOK > 38 HE (right to development) JE#(E R - See United
Nations Conference on Environment and Development, Rio de Janeiro, Braz., June 3—14, 1992, Rio
Declaration on Environment and Development, Principle 3, U.N. Doc. A/CONF.151/26/Rev.1 (Vol. I),
Annex I (Aug. 12, 1992) (“The right to development must be fulfilled so as to equitably meet

developmental and environmental needs of present and future generations.”).
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equity) ELHEEFam B2 (E RIREDANARFAIZ — o “ AFIFRER BT ok
@552, (sustainable development ) HE&: » ERAIEEZRFAIRGET] - PRI%
L > RBRERFEAI N RITA SRR - A AZEERTR « “S20n
FRABAIE E RS A2 F Edith Brown Weiss » {£John Rawls (IES&Em) 1Y
"dEA1 % (veil of ignorance ) BEmHEE 0 TR ¢ HVEAE AREHCE AR
UIRETE A IR A A 1 = A A [E) A B Y BRERR > WA & IE SR
3K o WeissfRHEREEE DABIESRIY = EEAFR] © (1)EEFHAIRE (conservation
of options ) : F—HAELRTFH A S SULE R B M » (AR AR A R
e (BEFFAY AT - N2 RN ERIRE . Bt AEEABLE X I
EEIFRSEN - QmmERYIRE (conservation of quality) @ &—{H{CEAEEN
BRIRIEAY S > DIRECRE ARG AR K - HIRIE RN 7 & Rt e

4 See, e.g., DAVID HUNTER ET AL., INTERNATIONAL ENVIRONMENTAL LAW AND POLICY 491-94
(3d ed. 2007); Svitlana Kravchenko et al., Principles of International Environmental Law, in
ROUTLEDGE HANDBOOK OF INTERNATIONAL ENVIRONMENTAL LAW 43, 56-58 (Shawkat Alam et al.
eds., 2013). iR, BEfelk (2015) » (RIEEEEHBDEARE) - H 436438 210 1 2RHR
Hty

©BHRAESE 2 R 2 TRUE ¢ T K ERREGIEEEIREERT R - ER R RO
RHBE S - KERREIE ISR 1987 i b S Bt AR i EZ E gny (M
HEAIHRAR) BWEFTHEL o See WORLD COMMISSION ON ENVIRONMENT AND DEVELOPMENT, OUR
CoMMON FUTURE (1987).

O RIBIERTEBIERFE - Fl0 - A PR e A S BRI AY AR %43 73 A
( cost-benefit analysis ) F{# FIAYHTERZR (discount rate) WI{afjeH fz(AFEIEZE » See Shorge Sato,
Sustainable Development and the Selfish Gene: A Rational Paradigm for Achieving Intergenerational
Equity, 11 N.Y.U. ENVTL. L.J. 503 (2003). A H25 e /1 BRPR ER R s i i e 50 A AR SR
RE A (guardian) - FILIE M ILFIEIAYVARRAE 1992 F @ BAMKSIE S EHEZERE ﬁﬁﬁﬁzé’\]
e BB ARG LYY » See Preparatory Committee for the United Nations Conference on
Environment and Development, United Nations, Principles on General Rights and Obligations
(Chairman’s consolidated draft), 1 8-15, U.N. Doc. A/CONF.151/PC/WG.III/L.8/Rev.1/Add.2 (Feb.
21, 1992) [hereinafter Malta Proposal]. A gmE NEERAA AT DU E Rt (A ERSHER] -
See, e.g., Aaron-Andrew P. Bruhl, Justice Unconceived: How Posterity Has Rights, 14 YALE J.L. &
HUMAN. 393 (2002). 2 » RAMAHTHIz ] DU IR ~ BRSBTS ~ ARSI HIR M
W HEREEZ] - See James C. Wood, Intergenerational Equity and Climate Change, 8 GEO. INT’L ENVTL. L.
REV. 293, 302 (1996) (“Mechanisms for protecting future interests include insurance, environmental
impact assessments, liability regimes, changes in economic assessments, and mandates for sustainable
development.”).

47 See Edith Brown Weiss, Our Rights and Obligations to Future Generations for the
Environment, 84 AM. J. INT’L L. 198, 200 (1990).
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EHAEZHERIFV R . B A SRS A R G E A
%°@W%%§%%%(mmmmmﬂﬁ%ww)Vﬁ*ﬁﬁ%&%ﬁﬁ%%ﬁ
FIAL A S AR » W Ry AR AR AR B i o -

ERMEARSEAT Ry - SRR TR - AR HRAVESE » FiEZA0
BREGE - HIREVIEEES > HrRE2aE IRAER GLAEREEE
ARSI R AR W IRIE IR EAIE 2 A8 SRR
BEHIRE R AT S IR ERARN - &5 SRR LS § 98 R hB 2 F 3
A R SR I ARIE R AR E R BRI E R Gk
FOIHE > AT doeh T RERA |

2222. & k¥ Sdoiw 3 F A0
—EFE R ERFRVEREEEHE - ORI E BRI R
A E Rt QR 5 4B A ER B BRI ET KR ? S 08 AR
IEFRALERZ R AmEEEE (ethics) FAVROOEERSE @ (WA N2 ) A ke din
Ao RF e DY RO 33 BV NANNS > § 98 Sehd o £F ~dr
PR A RN Rl f KR ?
BAIFTPGERIRSE » DA RSET » SRAERERIGE VR #iE - Y1
By T ORaBRIE R R A VAR SRR LS - BVARFIAR AN R RE S = A HEF] -
{EEMEESLERIIEIL T RaSEAT A RER RIMR < 781 - REGIAsE 2 T
GE WY GHER "HIERRE, mE ) o TARERER S AIR—EEE T RRES

48 EDITH BROWN WEISS, IN FAIRNESS TO FUTURE GENERATIONS: INTERNATIONAL LAW,
COMMON PATRIMONY, AND INTERGENERATIONAL EQUITY 37-39 (1989).

Y REF R T AZIERIRES] - B - SIASET -

NRVESE T R THERLARIARIRSEEE IR - BT EAE AR 2 O AT A -
551166 1% © " RE AR I - JEIREAHIEE Y - MR NS EIEE - iR EEZ 7
& DHRPEAREA - | BIRRESCATRERIRE ST » MR ERE T IAEMERIRAER ) - SR ARG
S RES AR - (EAEREESEERBEID T - Be S AT = HIRERWI BRI, - A > TIREE I
fRia o RISE ARG AR AE RN AR AR E IRIEE Z I - W Rt AR - 25 ¢

TIEEE > AiiEsE 27 0 H 114-115 -
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28T BIRES > AMRERRAR UL Y B E 2 AR TR TSR o
it > A e lVEREEE M E A A - ERAHENARKEAN T A=
T RES S E HiTHE Y NS RER - E B2 Weiss I T IRA S R A A U7 R ER
SERIRERZ T f R 4L e 41 (group right) - MR EHG R 3075 THGADEHEC
MR ERE A REEARAC TR T A B E G A  BA AR E » IREE -
PHARE R  HECAER T EERGRE ) AVERE - RARHEAUE R A - R AT
ENAEEEE  ARARBER A ARAE A E AT o M

PRI > AR ARA AR - REA AT ERER] ? —EoREE AR AT
MIEVERE > ERAMARAVEF AT LIS @ S & L g S RhRTFL 4l TR -
PEAWEENER 5% MR RAVRERIVEEFIRAR (FIE AT
EB AMEE LR ) A REfTE > AEENEERH A AESRE LA REF - R

Ui AR (future generations ) FEF Ry T BRTHAREFAE » mWAHAEBZAGHIA
FEVITEAVE B | ° See Malta Proposal, supra note 46, at § 1 (“Future generations are those members of
the human species who are not yet present today, not even born or conceived.”).

2 See, e.g., Anthony D’Amato, Do We Owe a Duty to Future Generations to Preserve the
Global Environment?,84 AM. J.INT’L L. 190 (1990). D’ Amato {i; R i % (chaos theory ) Kz UfiEss
J& (butterfly effect) HYEEPRETAAMACHY AME R RER| ERGAVRIRE - 505 © (e E At ACny A0
AERACR RGN - A& AR HUASR I AREY A B A B E AT EBREER RIS I - SR
R E HARIAFs B « HIA NBIIT R (BRIETTETH - SEEIRE) # RS B e A48
JFE— BRI 22 PR 2 12 3 N B KA 2 B R e - A DATHI A 71 B 2 R [EHYA - JRE A &R Ry
NEEREGRORFE MR H14E ~ AR RER EA8 - I —2k - IRMRE TR E AT AR AR SR
AR A BAIRERRNIFRG ?

33 Weiss, supra note 47, at 20305 (“Intergenerational planetary rights may be regarded as group
rights, as distinct from individual rights, in the sense that generations hold these rights as groups in
relation to other generations—past, present and future. . . . [S]ince the rights of future generations exist
only as generational rights, it does not matter who the individuals are or how many they may be.”).

** See Bruhl, supra note 46. Bruhl DEEEAY T2 S AR HE ACHI(E A S A EE AT AR A
HE=ARAER - B3 A & 7 —EEFRIBEVER R - MIEEF% (A BfFd) YE
& T T 5AvE B JHMAVEAFRI AN GG B EASBAZGENEN A gE0 A EE
VRIS B A NG EEMANES (A5 R B R4 )  HEEHEERMEL > 2 B AffHc
LNTFAERT ATTRERER] 7 (PEERRTERAYHIT-EL Bruhl FYFIFHAERE - B EEmil - )

3 See Weiss, supra note 47, at 205 (“Enforcement of these intergenerational rights is
appropriately done by a guardian or representative of future generations . . . .”); Bruhl, supra note 46,
at 416 (“[Future people’s] rights can be enforced through representatives vested with the appropriate
legal powers.”). See also Wood, supra note 46, at 302 (“A voice for future interests may take the form
of surrogates representing future interests in negotiations or trustees gaining standing for future

interests in judicial proceedings.”); Malta Proposal, supra note 46.
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A ARHYRERIH R AT THT A - S 2 > 1 endt 3 17 @ AR AR ANE
[BEE - FEERANTIRE © ORI EEASHE AR AR A CHIRERT] (B4
WeisstVEEGR ) - RUREHUR AL Rk B RN RE Z BT T AR US|
g o %

RIS ARACHARAYRERTT (A B TRE - — (B R (PR IE SRR R (R
Bl ERAFTAAEM A /E S (BBRENERE ISR A FRKIEEEE ?
BACATEA » FTEETT  BEFEVA—EEYI/NT - IRERESER/NTHYES
= NEHEEEME - DR NTHIERE S Z Y IR | o JAERESIE A LLAE/NT (&
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56 See Weiss, supra note 47, at 205 (“Enforcement of these intergenerational rights is
appropriately done by a guardian or representative of future generations as a group, not of future
individuals, who are of necessity indeterminate.” (Emphasis added)).
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Bdp T R TE chm fA 05N
Sooner or later, we will have to recognize that the Earth has rights,
too, to live without pollution. What mankind must know is that human

beings cannot live without Mother Earth, but the planet can live without

humans.

Evo Morales ( gt 5217 3, 50)
320108 (F xR HE2H) FLAESGHS 1§

The President in Washington sends word that he wishes to buy our
land. But how can you buy or sell the sky? The land? The idea is strange to
us. If we do not own the freshness of the air and the sparkle of the water,

how can you buy them?

& "2 B & (Chief Seattle) > 1854

If the Bill of Rights contains no guarantees that a citizen shall be
secure against lethal poisons distributed either by private individuals or by
public officials, it is surely only because our forefathers, despite their
considerable wisdom and foresight, could conceive of no such problem.

Rachel Carson (1962). Silent Spring.

All public natural resources are held in trust by the State for the
benefit of the people.

—— Hawaii Constitution article XI, section 1.
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(René Descartes ) FREC) —Jtam (mind-body dualism) - gRH " FEHIRT
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72 See RODERICK FRAZIER NASH, THE RIGHTS OF NATURE: A HISTORY OF ENVIRONMENTAL
ETHICS 17-18 (1989).

P AR E L E R R E A AN BERE T T REE ) (land ethic) -
P B BE(RE > A0 Aldo Leopold ° See ALDO LEOPOLD, A SAND COUNTY ALMANAC: WITH
OTHER ESSAYS ON CONSERVATION FROM ROUND RIVER (Ballantine Books 1970) (1949).
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(community ) f¢#E(E - 4288 % (ecosystem) HYMES » AL HAERE ST ME
EAERIEY) ~ FREVIRIEERT > TRE R —EEERS A - ABUE R S (HEERE
—(EE5y - AL R A AT o
BRI OR B N L A MR R EY - SRR JE 4 R85 (deep
ecology ) ° ZE/EEREERNAAIEAR BTN 1973 iE2 % Arne Neessfy“The Shallow
and the Deep, Long-Range Ecology Movement”™— = o 755 f@ 4L BEEEET By © [aI2RANES
5T RUSAEREORE B - (£ 2 A8 B AR Bl - R BT 4 AR
B EHRE B HFE SR AP MR A FRAE R B
EZAEAR SRR 52 (dominance ) AYERRIPAR - A /G4 REEESIEN A M Bt B
IREEYINENAT > SN AR AE R, (ecological consciousness ) » JEHE EfE
At E A Re B A B E AARIEE ST o TIEHEFRDUR TR ) 2 - TEABLE R
RA(R T T > NeesshR(S £V R AE % (biospherical egalitarianism) -~ "3fifE
FAHR E AR A RR R AR Al - F5R ¢ Bk BV A SHESE AR YR E kB
TR AHWAEEE (intrinsic values ) 5 75 SePN1E(E {E B A JHAYF S (E i

™ RHIN A AR RIS AR 2 - 2 5 NASH, supra note 72, at 55-86. L7 - B AERREEH
s EE(EHP RN — (1 B TR S - SRR (FR Ky James Lovelock FrfHify " iR
#i | (Gaia hypothesis ) ° See James E. Lovelock, Gaia as Seen Through the Atmosphere, 6
ATMOSPHERIC ENV’T 579 (1972).

7 Neess BFAIREVAERE T FMEEN AL " 38 ) B T2 ) Wil R E RIS HPIHI R ER
HRERVRTE BRI E— AL TRE : (DEABEEZANRG L - A LAY E
{4 (man-in-environment image ) » 743G EE A\ B 5 2R TR AAY 2 =R E S (relational, total-field
image ) ; Q)ZEVIREHYF A2 (biospherical egalitarianism ) 5 (3)Z6 414 B4k [ HI (principles of
diversity and of symbiosis ) ; (4) S FEERELHH] 5 (5)EHT 55 KOERMAE » {5 [F]RF 0 B HoAth A1
(6)E 1R H AT N8 26 70 B B R IR complexity )+ I ED)E=AY#EEL M4:( complication ) ;
(Mt 8 FELEd 0B (local autonomy and decentralization ) ° See Arne Neess, The Shallow and the
Deep, Long-Range Ecology Movement. A Summary, 16 INQUIRY: INTERDISC. J. PHIL. 95 (1973).

76 FESERIHYETBE AR A\ B A RRIRIE 2 FR AV RR A DL R RIR R R - (H 1G5 4= fR R i
A REZ M F #F(ecofeminism ) ~ 1@ 4= BEEZ (social ecology ) [ #E 5 Ky i 4k #5822 (radical ecology )
HJ—3Z o See CAROLYN MERCHANT, RADICAL ECOLOGY: THE SEARCH FOR A LIVABLE WORLD (2d ed.
2005).

77 See BILL DEVALL & GEORGE SESSIONS, DEEP ECOLOGY: LIVING AS IF NATURE MATTERED 63—
77 (1985).

78 See Nass, supra note 75, at 95-96.
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JESZ AT RN YY) - (HIE L0 FoRAAR F2H B AJHN BRI - IR ERORAY
R - i B A R R RIR o SMEAE KR DR S R AT T AR YRR
MR EFTFEIRR TR T » 2 T AR ™Y, WEAER] , 10EAS
FIRMFIXAREE » AIIJES2EIE2# Christopher Stone 5L/
1960 ~ 19704 IEE B THENVRIR AN EY > STEUE BOZ W it

7 Neess Ry g A RRERRH T/ \AKZEAF A (DHEER AT BBLE BRI N S B
AENEEE  EENEEEREE HOMAEEREY - Q4aPENEEZENE - AR

ap L REHY S B ML SRR M o (D ANEERVEEZE D » IR AE S bR B SR A f#2E 5 EIE
NEEYIRVESS » AFERENERD AOEE - () A ERTHIE SR O &EE T4 - BN
TEBREEAL - (O » BERZEA R - SEBEARREOR ~ Kot ORIV RERYAERE © BRI
SR AR AVES SR LS H VB TE AN « (7) S AURRHT O - F 2 LISTE GRO AR EERT)

S E - BB SKEE AV AR VB /KR 5 At — SRR MR RE R ZIRS & T K B T {BK |, Z RAAYARTE -

®)ZFrmral R AINE A - 7 3% B B ST 1E Ry JLAF b AT 8% - See Arne Naess, The Deep
Ecological Movement: Some Philosophical Aspects, 8 PHIL. INQUIRY 10 (1986).

S0 B FAESS = HEACHY - 2854523 Ulpian BIE5E T #9555 (jus animalium) {E5 " H
SRZE | (jus naturale ) B)—3Ef » NASH, supra note 72, at 17. See also id. at 25-26 (4 -4H5<E F AL FEFH
ERHIAE 7S AL DUREF 2 28 (- B Y G A ).

SRR > (REREIDE @ REEREIDANES - BEERRESE) K (REK
RELERE) - ThR - H 83 2Lt JTHE - BHRSEEDR 1960 ~ 1970 FRAERIEILEARE - 5. ¢
E. Donald Elliot et al., Toward a Theory of Statutory Evolution: The Federalization of Environmental
Law, 1J. L. ECON. & ORG. 313 (1985).
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TEZ AT B ABRIR B E AR T W) ) 1F R MER L RSHIHNAL « **Stone[HIFHEERAY
AR - BEEIF RS E I e Sy - R SRR BT R — T BAZIL
A~ REAFIRA - R AFIRBEARNRS 5 115 THRENFRE  TEEER
SRAE] S TENGE R THS » 0 F AN B e E S © Stone Fy
TEEEEGEAER—E T A (ERMEF TRVER > Dis(bH "4 & 1RE
VBRI » TAERIG R SR Rt EIRE RRUAE O RER] SRS TR
FEFITRE » BIOATNEAAN ~ 405 - Be5 - EMANES S KM ARG AL
i B HEEEIARA - A AT ERER - IREE IR IE R 20 5
B ZE A ER AR » IR IR A CAEPRACER e AR Al B i 5 A B A R A E B -
Stone 5 © SRIFZZ KR IRERER EREHUAL T | 5% TAE R F AT,
TORIRIR A\ 15800 3 OB A PRI ER A& 8BS BRI %
PRI ] DUE RS RER T A B - 755 - S BUBURFIRRATRRESREA -
i BREREE (B—fRm ~ —4e) - —Ris) BHE LA LEC T#
B (3% 2V NEREEEGMNES) - OLETFR  WifIEz0fr
TTEFEAT By ~ ZSEIEESTE ? StonedT Ry VAT DL R it 7988 (£ 58 & Y RN
(guardian) BZEEA (trustee) - AR5 - P FIFTZAEHES - 7T
DURIZREII—E RS - HIRE ABZEE MU E L - %

8 LAY “standing”— g KA EIEE K" S SRS | o (ES B/ EIETERY A REREYE - Stone
{i i “standing”—3A HEZ T ERER, - ZHREREERE LY TERES , RIEFE LN TE
BARES, - TEENENR ) o EHRSETREE - DUNRRR I FHEE -

8 See Christopher D. Stone, Should Trees Have Standing? — Toward Legal Rights for Natural
Objects, 45 S. CAL. L. REV. 450 (1972).

% Roderick Nash ¢ E AR AMEREF] FREAVIEA - BRIV > 2REGTIREME - 5
HIURERFE o S PRI 0TS @ 5 © Nash 305 ¢ IEANEIEEA AREREF] ERSHIIEATLE —ER N
TR~ BRI ABAE — M AREY E AR RER (258 B MM NS AR RE g
T ° See NASH, supra note 72, at 3—12.

8 See Stone, supra note 83, at 464-73.

% Stone WGEEMH @ HRRMTREUERE(E REN T8 - BIBUAUHEREETE - hREEFEA
RFEHIAR T H1S] (Acts of God) ¥ \HFTE R AR ZE B RHER(F - M{S5EE e 1R DIE A E S
VAR © See id. at 480-81.
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PRI > o T ORGEIRBEIM ARSI L Ra (L - A HERRINESR? K
(HTERFIA FEZ R R (R 58 2 Fr st i BEA WV RETT BB SR REFA AR A
FAEE R R NS HERYORIE ? Stone2 T HURREL T ARG 2RI © RIS Ry T IRk
PRk TEERAFF O A & SHEFUGRIVE = AGHKIZE M 2 #IVIEEEE - IR
BRI R 2 FIIEEFEKES A L AVEERE - WEEEATED -
Y'Stone Fy » AREUERIRAYRER] ERSIHAL - 1672 24k irenk & DA S(HEEAE
(DRI (B0 ~ — AR ~ —BEIRE) 5LAH CHYREBERETEAE
BN QRERRAIATZIRE - SN HAA ANRIAIEZR (h > A E SN

(BIAITE FE /e %56 2E/H]<> (injunction ) ) —(FIGAAF R - AL AT DU
IR RN (AR RTHYZLLYBCER AR ) T &, 5 Q)FEAH
FIREIF G v DR BN R A S - MIEEMEBE= A « SR EAL - LRl AEER(E
Je I B B > Stonefy AR E KGRI S AN SRR L RE G
FBESE > (8 A JE RS R AR TR FE R N T O E SRR —— R8I A U
KR N IEA (TR - T2 A R Ay g - ¥

31.2. BB A BEOES AR BRG]
{itStonetE i DAIBBEIEC SR AL W R eI B8 A S F RIS » TR E T b
o — R BRI TS TR - R RE2HH2EStone TR

A A IR R E AR e R Y -

31.2.1. Mortonk : h 2 &% %®H BRI LB ?

Stone T 19724F 27 Fir L5 /E“Should Trees Have Standing?” » & 5 T BHZ E IS
— B A R F B = AR H B R Sierra Club v. Morton® B85 573AZE -

87 See id. at 458-59.

88 See id. at 458.

8 See id. at 489-501. JEMIAVE K, » 2K, © Laurence H. Tribe, Ways Not to Think About Plastic
Trees: New Foundations for Environmental Law, 83 YALE L. J. 1315 (1974) G2 5 ' BERER R N AJH
HEIhFIMENREE & - KRR FINIRERE).

% Sierra Club v. Morton, 405 U.S. 727 (1972).
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NMortonZE 35 K EEINNINATI A28 /& ( Sequoia National Park ) A Mineral
King Valley [IZFfA# 2 © MaFeAREN Tk - RIRR SRR E#ESierra ClubFI[JE
HISHEE N -

Mineral King Valley F 192640440 AGLAZBIZ AR —E 5T+ M RdEE £
B ET LBV ORGER - Mineral King Valley#f & €€ Rybilin - 1RINFREAVIARES
MR R Z A - B R REERY A EBAZE M ABIZE 2 - 1940F-AHE - SEE
FATEF (United States Forest Service ) Fi467% fFMineral King Valley#$ EEH ¢
5 0 R 1965 HEITHARE - 12 FHEER 4k 1JE (Walt Disney ) /2 SIfFHE © 19694 -
= EsEFOARS mi% A T B e /A F R Mineral King ValleyBr## /g 50 H 5 ©
Ry T RS HGREE N HERT HA 55 B — (R SR AT A2 B 22 N Y = R A B S B
% > FEIERAEN T EMANESED (Department of Interior ) £ < 2

19694 » BR{REIRGSierra ClubfE f—fiEl " HEIRAE ~ ¥ B IRER AR
MEIOR 5 B B AR I a o AVERIRERS - #7%Mineral King ValleyRE4g4EERF
IR > MR SEEITTEUE P74 (Administrative Procedure Act) HYSLAB A FRK
P HERR KA A E S A RHB R ERRERRAE - §REE - Hk0
BRFOEE D WFE ARSI SOk A< ZE IR BUN B B ¥ &
FHSZEMEHRENEF AT < *InINILE R ERH 777 AR — 3 AT T Sierra Clubfy 3=
5% 5 ABAE B 0 B FIRARERE FySierra Clublli & T iR E R BAYFZ3Ri &
R R e 0T o T ELREZ B2 2 (MR8 fySierra Club N HE =R A ZES - W HER
T HEITIERCHYHIR o Sierra ClublyZHIGE% 8% (certiorari) » ZE(4 EF R IFS
1 d N

e BN BB RSN © RPHEE > HER - BRSERLTY) - ¥
FEIMEYI AR AR B AEREA - SRR R & s 2 SRR EE

1 See CHRISTOPHER D. STONE, SHOULD TREES HAVE STANDING? LAW, MORALITY, AND THE
ENVIRONMENT xi—xvi (3d ed. 2010) (/44 T 5% SV B FENE LA K A% 72 2).

2 Morton, 405 U.S. at 728-209.

% 5 US.C. § 702 (1970) (“A person suffering legal wrong because of agency action, or
adversely affected or aggrieved by agency action within the meaning of a relevant statute, is entitled to
judicial review thereof.”).

% Morton, 405 U.S. at 729-30.

% Id.at 731.
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AP ETTERE P AR AFEE RN ER BN "8 FEF . (injury in
fact) B " HE HEE  WEHFERFESEHECURZAESEN—HT -
JEbEEe FySierra Clubilli RESIHH KB R B R R RN EFRZAES - HME
Sierra Club A ELE A BME » 4EFF T LeRARTHYELE » Ei[F]Sierra ClubfyaE3

HBIE - EAENAEERS > Douglas KVAE EEE T —HEA R EIHVE
Bl SR E N (standing ) ZE (IS © Douglas5 [ " Stonefy 3 F » Z0 5
S NFTERERORIEAY] - fE:Z nT LS [REEERRIE & 7] T —(EFR S - AR STERE T
anRES LAE 2R Z I A4 FRIRAL - At —2K - B NS (E S sk e 4 S RS
(LTS T4#A » &% 3%k & % Mineral King v. Morton - |, T FL » T jtt
SREETTHY ~ ZREVEHT ~ ZRFTIRAY ~ REBENT ~ BEF AT » 3R R AL A
gLl BoEiE by AT - SR 280D - AR EAEZ A B R E Ryt
E
/2527 Stone Fl1Douglas KA B A 8 11 Ho % B2 5 i o 88 Hi 78 70 i ER B R
B Bl R EENE » MRS T — IR A AREUR, - AR IR
HCHIRERHRANSETE - B CENRTINRIZERG  BAREG—REA &
YN} TEafel F R E O3 1R E OIS - 28I R ERRIRER
BCE R VAR IR SRA ARSI EAGIERER RS - EAREER IRITEA » B/
HAth \ Ryl es (fFianSierra Club) - 37 AL R EHIFIZRIGIVRIE » 2RAE T3]

BRI ER % (FlEMineral KingtJFZER% ) BVZE « #f/AStonefIDouglas

ME @ EENTEEMERETIE - EAMREREIRE - EIA U EREREEREE ({7

% Id. at 734-35.

7 Id. at 741-42 (Douglas, J., dissenting) (“This suit would therefore be more properly labeled as
Mineral King v. Morton.”).

% Id. at 744-45 (Douglas, J., dissenting) (“Those who hike it, fish it, hunt it, camp in it, frequent
it, or visit it merely to sit in solitude and wonderment are legitimate spokesmen for it, whether they
may be few or many.”).

? FIFERIGIRUIN A FTETHIETEL - WA B 7 i I MR BN T - AT &
FEANRECHOFERGET R ISR MR ET AR " FFEFHE, (cases or
controversies ) 14 o IHANEGGR m Ryt NEBHY A Himtl - JREEVEER - HrAlgeAENE D
AL M2 RASEE 42 By -
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#0Mineral King) FREF]T-REM(ir K & 25 N BRARAGE Rl BA 17 - \OREE BRI
FRBIRESIN R - TAENVAGEZ ZAM(E | BREG S RS
ANy ek #0002 R RIR- HE MR T RIS

3.122. Palilak : & THEBAS | K129

TEStonefy S E R H DI A EEIHVHEEYE =% (Endangered Species
Act) 1973438 - IEELATHYAR: - (B15B R ZY A SIE MR EReHAE
SR ATE IR o ' IIRETIAS > DL B AR I AR - 1
HE 55197940 Palila v. Hawaii Department of Land and Natural Resources'*Z& »
BEFEENET > WEEAED A MERESHVIF S EE N ER - &
FIR IR &R -

Palila (S FE » B4 ByLoxioides bailleuisi Psittirostra bailleui ) ‘&8
R EMNEA R AEERSE > HATFRENBEE I =EMR (Sophora
chrysophylla) LIRAEE MR (Myoporum sandwicense ) #f > $2{t &) KAZEHT -
PalilaF {19674 LIRS BN EER Y1 Ry S e V)t 5 B oRad RyPalilafy iR EE B E
TSR TS SR - AMERS B E A RE AR D ) IR - 19774 -
2 BB Rk R B A Bl S (United States Fish and Wildlife Service ) EyPalila
faE T B - (HE R T S 5 A& RES (Department of Land and Natural
Resources ) HY—IHEUH » AlPRIFIHREA (& Palilafy 2% S FE A E12€ © BHIE19504F
DIAR > Bk -t e HZRE RS B 1 e SR E A B AR K A T4
R AR I RARFEE - AT9RE - BECR T B AREIRE M A5 L=
AR B S B (F 42 7 Palilafty S B, - TEP4 22 LLIE R AREH D
AR R R R R 0 Wik T BTV R o E R Palilaf YRR B 4 -

190 TR Stone FTERHY - AREREREEAVMER] TREHNNL - BRI FERENFTZIEE » eI
JREAMALNBIFIERS - AEEEFHAG— 04 A5 & - See Stone, supra note 83, at 458.

01 See, e.g., David S. Favre, Wildlife Rights: The Ever-widening Circle, 9 ENVTL. L. 241 (1979);
James L. Huffman, Do Species and Nature Have Rights?, 13 PUB. LAND L. REV. 51 (1992).

102 See STONE, supra note 91, at xv—xvi.

103 Palila v. Hawaii Dep’t of Land and Natural Resources, 471 F. Supp. 985 (D. Haw. 1979),
aff’d, 639 F.2d 495 (9th Cir. 1981).

104 1d. at 988-91.
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Sierra Club ~ National Audubon Society ~ Hawaii Audubon Society=FEx [ Efe
PLEC KPalilafyJfids - (B G YIRREENHUE PIRE A RIFEA» 55KER
HIRE SRS B R T B AR TR S A e - B N a R A
ERIETHUA ) (take) MEEVIREAIRE ' Wish KIEGHZ M1 - @it dsiiPalila
EREF NI ERER - EARRA G IIPalilass BEEHNNATFE -

BRI FI R A — IR R ST - g MR - BRFCSR T LR G ST
FEREAER R - TR ZEBIETEE -

PalilaZE e/ E A TP T 2308 Tk > HE EERERN = EFRE - (DIRES:
B AT IR C U S Y R L - IR BURT 2 A R AV ET A2 B
VIR E ? QFERE LS+ GRIEE N AR - 'R R BN A

% ? Q)WENIT R SRR YR (R AP ARy THUH , ? VMEE=EE
SRR JEBTEME L E S A AAEE

HBYE > TEE R gl AR B e 5 Palila—F fy— T B35
EEARE S EE N - BEYERE AN A RITEAR ST T ERIA L (any
person) {E R EHEETT > AEERATEEPalilafy "E T Ay | HEAH S EREHE
AT 7 TR B Rt Palilatl Ry 5 ERVREA 124G > 41[E]Sierra ClubZE HAth 3
(A JFEIE 2

10516 U.S.C. § 1540(g)(1) (1976) (“[Alny person may commence a civil suit on his own
behalf . . . to enjoin any person, including the United States and any other governmental instrumentality
or agency . . . who is alleged to be in violation of any provision of this chapter or regulation issued
under the authority thereof . . . ).

106 1d. § 1538(a)(1)(B) (“[W]ith respect to any endangered species of fish or wildlife . . . it is
unlawful for any person subject to the jurisdiction of the United States to . . . take any such species
within the United States or the territorial sea of the United States . . . .”). SEEHEEYTEIREEAEN

THUFH ) (take) » ELETERHE - (55  1BF - iR - S8 - PREEFE(T Sy © See id. § 1532(19) (“The
term ‘take’ means to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to
attempt to engage in any such conduct.”).

107 See Palila v. Hawaii Dep’t of Land and Natural Resources, 639 F.2d 495 (9th Cir. 1981).

108 U.S. CONST. amend. X (“The powers not delegated to the United States by the Constitution,
nor prohibited by it to the States, are reserved to the States respectively, or to the people.”).

109 J.S. CoNsT. amend. XI (“The Judicial power of the United States shall not be construed to
extend to any suit in law or equity, commenced or prosecuted against one of the United States by
Citizens of another State, or by Citizens or Subjects of any Foreign State.”).

10 See Palila, 471 F. Supp. at 992-99.
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e s PalilaZ K B ERE S HERINERNE - 5% IlREELE
BFHNERZ T » ZFrAAREFIREARYIRT » N2 E H F45Palila » BEAREARE
FAHTRER| RGN AL - T R E R 46 5 — L E R & —R R RS Er IR

(ARIRRERS A EEILE RS - @ hPalilafy JFRERYEE » TABiRA E GZ KR
JRE IR IR RERS - EERIOERA » oRTTR) - HR o R ARIRAR
TEEMNTEREEBUNFITER » IR RERIROR - (RIEFAAME R - L
MortonZE [F S RESFFTRIBIVI TR 7 AN BEEAF EIRK 0 PalilaZZ RS EESFATR
BHVHEYIERE SN RIRARRCE N & N B RSHYEORE Ry 552 - Bl B
WeF FyPalilaZE 725 » HFFAERE FRH M « B ch A FIEET  JAEIAR
O EED RTEANB RN S 75 M A Z S R EBUN AN B - 5
Z 0 PalilaZZ7EEHVLRETIRERE T F R 2 2R R E ERFRY Ay 7ARR
2rEAFT 55 -RER >ORF L AREWRORFT | o 52 0 PalilaZEif

NS R RS B AV EREE A  (HIER R BN B SRR R T -
i o PalilaZZ B WA A » FGEHHEM © Sierra ClubZ5EER{RE]
RSBV IR —ERA B S AR EEN  WES " RRESA
FEF VBRI R (R RIRREE RIS 0T —I8 - MDA B WARE e L0
EEEER > TR EIROREEG I o FA8 ¢ PalilaZZ 00 E Mg 2 0EA
BRI A AT |

3123, %6 BRELE kg & #RSPalilak ?
BT - fEEE - DEY B EFERAVIRE AR - REmEan
—{F - 1 HEHERET -
19994 » BAALRAEURT PR E B2 R LT SRS MRS - (FERIR s BTN e
% B B LRABSURT Y 55— P& B R S e o5 o0 s THUE B 8 1Y B RRBS SR AT /KE
RE(ReE A E A - WA ARG 35 228 (BN UAREIM A BiiR B B E R A 2 &

"HE o BElA A RITEAR B BUNRUANT H IR E N R ARG - HUEEED
Flzs BT HL ~ FikE ~ RHEE @ 2R ARTEAIFL - 2 RASGE 352 KT IE 06
it
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RHRER S > TG LRRTZ B AR - ' 2EBR (gl L
8 ARG ORI SURE G FIRORE RS MR B % E IR KIS
& (B "IRIEE ) FEBAVES  [mRREUE 2 KRG AN A RS2 EiAE]E -
BELMRBIESCE IR OB PRI B AT IR Y S E R EIARIT ISR UK
RPN F AT A - BRORERAIBEESHR EacHE: " 28 4 () "RT F -
oo BE O B JENIAR, 0 TEBEAGE (B) RN GERREREREE
g, o TR behlE, o'

A tite B R R B A TEAMERE > BEEERER/ FUIRIEIEE
APReEEE s — i fRaglE - HoRKRZG N E MR HEY) 2 E R ERE - ({4
BIEHA SRSy - 1

Bl hy - B ZHUE R LUK ERE R3¢ ARVET » thilEPalilaZ
REEREREERIAN T TERER I - R AR K E AR L Ae i i
T B MRBHEAAERAD ARHRETT - S REA - e N
ZHIAILIRIRSE > SUEZBRIA(EE - PR ET R E R S8R 2R IEE
i SEEE RER A  SET AR EEERTT - E - BISATTAAR
BN ERHPEDR > Z B AR B RIA L IRAREE © MIERREE - BEZ
R EGHEE > AREKAERR T A S ERRERGE T - MRS
EITHEE

A - BETEFIHEFEESMT " KNEEZESTE ) > SBhER

T AEREE) | EEEEE > EEEREESNRE - LRSI B AR

N2 ORZEAERHERETEE By ¢ (0860011H) E2{L T SR{HIY MR EEEHT R TAZRS SRR SRR s 2
SR - RALBRBUN A S 87 IR —5 42604 55 -

OB B — (2008) o (SRBIRET C REEECEAN) 0 (RWHEH) c 47H H
4 > http://www.tepu.org.tw/wp-content/uploads/magazine/147.pdf ; 58545 ~ JT{#5E » (KEEBES
PrhiPEERar A~ E ) - (BiaH) 199 11 H17H -

SR BIERS . CRIMRBEIRETER BRENEST BOEREREETEEHER) o (5e
Y 22001410 H23 H > 18k »

" THIEEEREAASE 228 1R 1 35 T i EREGST  &% - B SIS AIU MR
JERNBRLGEE « | BEIFMEEAEFEAN - A2 R0050 © pReklfE (2007) » (HISEERAE (T - &
smdm) ) 0 FAR > B 10-11 > ZIE - |5

N6 FISEFTEAEASE 242 REE 1 JEATEL ¢ T AT S EUEHRNEHE MR B EAEE
ERz s HUFE/ZE  ERIIFESE - |
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LoD S i)

313, #6000 TR A | hif TR FE PR

S Stone A TR (S HA3.1.12) » R A g T A
(EfE | VIR - WREAEIR T A (R R - BoT5 s
JERZ S TR | BRETRIEERERE - ASCEE31.2E057 H2AE H Morton
% (Douglas KSEENIREER) ~ PalilaZE BRI ERERS TR - 15 R A
ALV ERZEG] » R SR GEE AR IRIEEERENIRTE -

{EFRPTR DU — B340« TEREEA | FTLASA KB S (P (A
G R T ? A SRR S A R  [RATEEE » DB SR
TR -

3131. BEZ 7 L AEF?

WIRARREZEE AT " N BLMEREF TS - M H AT ATERER 1
TGAE R FIF AR T RV ERE - T g0 R - B A (TR
A Al gE 5 4E = E 7

(DEB A ?

B ARG TR AL - BRI DAEA M ERE o At —2K » BEOERER
FYABEET AR SR ~ T8 T sthdat o T IG5 948 2 SHE & st I E CHY
MERETHIREREA =NEE L FIENERHECE Tl RE > 5
EEIBITY, -

EFEE L HTHLIS » JEERA SRR AN T AR ) 15 ? PR
T SRR ERIRAAZ SO - # H H SR ] ~ glRE B AR - 2

"SRR (BEIHERTREN  ERREBEGIETL) - GREERPOETHR) o
2012 5 10 A 3 H » hitp://e-info.org.tw/node/80907 ( " (FEF) 73 FAE 1999 ££ » BRE R IK
BIEPE BN LR RITHIE - 8B B IR EBINY AR - NE SIREETAHESE) - &
TSR M A HeeE B AN R TE) - 1) ERE GOFUBE TR TS5 TEHEK)
(EEEERTOETH) - 2009 410 H 26 H - http://e-info.org.tw/node/48702 ( " FEF:R » i
Y ERRER Y CRKAEE » BREERTF LR RIHPRAE T+ - 20R 5 I g KR
2R AL A % SR RIS H A R E NI - UME BT A
FUIZEETREREAL - 5 ) - A £EFF (2004) - CGREEEEFIT) > (it EwRE)
26 HH > H 33 > #id ¢ http://www.taiwanncf.org.tw/ttforum/26/26-05.pdf °
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BRISPTHEARY TR ) 1 ? R BTREREE —E T A  IBEEATER iy
FY—BRIG 2 SRRy T I ) WLEUAEESR A FRLEM H H CHY
ME—HE (EVEERBRES A AEHEZ) -

CEEE ARy

RIMBEETTLUBEIN - FURBEE SRR e T — SR o A
ERIEFAN TN SRR - el - B8 (- B8
- (A~ L SRS AMHE < OARIAAR TS T T IR
S LAOIEIE » PRI EDARIIREE AR T, EAEREA
IEEHAEEe S R LR PR LR 3 FRN S AR KN R d R
e R R E LT PEE LR

¥ » SRR B AEFALYIFIE2EE (Gaia) ~ HUERFHEL (Mother Earth) -
WEHSS (Pachamama ) SCHLA(E (VA S ERECEBIRIIAH § RBP4
B E STk o SRR B S AT\ oL S S 19 7
X 5 ARSI » A A B AT - (B > AR
EELERE T SR BRI R E T 2 8 F
St (virgin land) i ASERASRSLIE » AATSIREEINGS 0 EEHARLLIARRERRAC
FCEAOIBIC A THE - ALATRRRL LRI © DR T B » SRR T TR A
EAANTES ?

14 A TR TR LB 5 28 A RS HE B BT S (B P
S TR AR - (P30 R R o RAAHEHIRE - 20106545 » 1

" S FRVESE 1916k ~ 55 192 (R 258 195 15k -

SR R (2008) 0 (AEIRAIEZ ASRECREEELRGIEDE - AR GARIZAE 1 5
EEGELEGNANERE (—) FE -9 T EAREEMNKLARAE ) vs. T HAR
FEREMNKLRDARAE ) HR) - (HEJEEHSE) - 160 8 > H 191213 - fmnkbt
62 FE5 55 2806 SRHIFILLFRER A EALERE (T AEGRAOEEM AN » HEE2
FE BHERC R EEESE ) -

120 EERTRETES 479 bR - T BAE U E ARASHLER > EEREARRE
B DAIFEE 2 B EAH RS RS I 2 B RS 2 1 - SRR ERe s 2 S - (A 2 B
0y~ W8~ B R B ERE 2 3 BBt B B ORE #E o

121 2 Bf]Y Samuel D. Warren i Louis D. Brandeis Frfg AR CIEAERL S, » IFE—FE TR
ZHTIBAVRER] | (right to be let alone) - See Samuel D. Warren & Louis D. Brandeis, The Right to
Privacy, 4 HARV. L. REV. 193 (1890).
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FE M A BE R4 Tn 22T T SR e S B B R B RE A R AR &g 0 (World
People’s Conference on Climate Change and the Rights of Mother Earth) > 4% Efgier
RFEBT (HFAHERREREFE =) (Universal Declaration of the Rights of
Mother Earth) © "*[5]—4 > BEF4Egifagsl 2Bk - @il 7 R EERERA, (7
PESF S RyLey de Derechos de la Madre Tierra) o ' fREZIZEVAEE - Aradny T HiEk
B (FEPEA U Madre Tierra) 245 " —(EENRERY ARG 24 - H—ER ] 7>
ENHFEEE S AR ~ (2L T A ~ an LRV FT A AR A e B ARG P 4E R | -
PO ER R TAIRER] ¢ (DAEdRE © 4eRiddn 2 se Bt KT R AR dn 241
HNETRHIRER] - DU AERVRE T R R 5 Q)4 a2 ikt © (RIFEZSEEBLR S
Hy4zdn » A 4G uk T HEREE - AR 2 N TAVERSUE LA 1F ~ EIFECR
RIGREZENRE ¢ 3)/K + dERKIEEREFAVRERN] » i AR e RSP R Y /K E B
KEIFER] » K 7 IR BRI A B0 A 4 R BT 5 34aRER] 5 (4)78 8/
ZER 2R R E B - DU R AR an 24 ~ D155 - SRR B B
AEARE S (5)FHr (equilibrium) : HEEESG[OI{EHIEREHRE 2 FAKEME - &
R B 2B (E R A ap B AR gE Sk A (R R 5 (O BIRAEN © fEZFIA
UGB E B B - AR AR EEAEG R - (DETEVE
it PReEHEREEHAL B - (EH A2 55 R NBUEEIFTE ARV A BB Y
(5T o PR T BB EERATRER] > Ik REEIRE R AR T B F 4 a0y S AR EURT
PRI N RAEERIZRTS - BURGMOAR L " #iER B A%, (Office of Mother
Earth) » DIMEEACEATEITE - 12

122 See Universal Declaration of Rights of Mother Earth, GLOBAL ALLIANCE FOR THE RIGHTS OF
NATURE, http://therightsofnature.org/universal-declaration (last visited June 28, 2015); Cormac
Cullinan, The Rule of Nature’s Law, in RULE OF LAW FOR NATURE, supra note 11, at 94, 107-08.

123" See John Vidal, Bolivia Enshrines Natural World’s Rights with Equal Status for Mother
Earth, THE GUARDIAN, Apr. 10, 2011,
http://www.theguardian.com/environment/2011/apr/10/bolivia-enshrines-natural-worlds-rights.

124 Ley de Derechos de la Madre Tierra (Law of the Rights of Mother Earth), art. 3 (2010),
http://zh.scribd.com/doc/44900268/Ley-de-Derechos-de-la-Madre-Tierra-Estado-Plurinacional-de-Boli
via.

125 Id. art. 7.

126 Id. arts. 8-10. BUNHIFRBSEE * ST RIHE N A B R RS MERITTE) § 2Rk
G EBUHER SR AILBORLICREMER R » (Huh 90 2 B SUIR MR FIH] ~ EdnZ
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BN AR RER AN e nn Sn R AR R KRR - FE L A FE
HEER BB AR S L Y B BRI TP A0 SO R B S A G 89S | B Bk
EEEEIET /A GERIEERTE - ESAE > 2R FFHE AR 2 241
Bt FR5 IRABES LR B 70 SR FF LT 2 Ealn( ]
BIATHE) - WD FRERAIEER 17 - VT I0EE o B AR AMSHER LS -
W E] DSNEDA Ry ff 8% - B BEUEE] - BiEma0T  SEEBIIAEEE
FENFIDEERESRE " RAE— 1EH -

3132, refrigiz¥d ?

IR A RER] (S - WA AFRMBER A bR 2 B0l ~ R
[ RAHIEHE - BHEE AN A ] DIERFEA SR - K TIB KRS ET S
AEE ~ S0 E ANEEEEN N 2ZIRGEHE - AERNEESE (BT 0 H
AIESEE SR AW ESER | ) - REEHIFEREAIESN] - hEZA L&
PHATEESEH » &N EE A RIS T Ry > AR AAE - RS -
WIS ERETHRER A B RRBE R BRI » VAR & AR R AT ~ LEA
R R IEEEREFEK - SRIFEREE -

WE 2 > MRERIERE A EE SRR ET AR EARRER
SEEREREITT Rb it —LfHANE AR D - Fen] DUEE: © @l - RZEYIHAIEAS
HRFEREN T RES TR, NEIT R REMFGIRIRES  BiaEHAIEZ -
V28 E A 1 e R P AR A R AR R AR SR AR IR IV R AR B R AT Ry

Girgin LU RIS B 3R A LBERAECRAE IR T ~ SRS Re R R S AR REREE B
FORBIGE B BB BRI - KEY T BR5E(H ,  (environmental debt) AYRES: 5 (R#ER]
S TERIZE B~ AL KRR GRS (58 - Wi - ZBRVMCRI AR IRE
HERRESRAVRER] - N\RIVEBE S © e8I SE st IR EERAVRER] ; (@ AR RER B A BT+ B =
HIFIEE LT © B2 B & A A B BEE SR Rt BR B RIAY )7 22 5 T SR RESmpR M BR R
FIEE IR A E DN BTy MECRMERBER TR A& RAY AR AT 5 A2 ArT 18 S 3R R RE A
HITT Ky 5 S BB RA SR A BRG Frea it - DARGEHIIREI R Ror SRV S -

127 BT S S B E I T AR A RERER RS A B AR RER £ L Rights of Nature
Law and Policy, HARMONY WITH NATURE, UNITED NATIONS,
http://www.harmonywithnatureun.org/rightsofnature.html (last visited July 21, 2015).
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BREMHEHART -, 56 215 R T RREEEFIREIEE BT B AR - FEL 38 (E HARE -
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HUA RS IR SR I B ED - e & LS8 E AU [EE [FHRIE ?
B IESFHEZAMIE ? A 2 TRl eE - ERFEPTHE 5 °?
ERE - AR R A L TR B g anif B iR AR
HAFLE PPl FEREREE 7 BERBE N & E

QFHMATIETRYE EBED TR E, ?

WARTENRE - TREEE ISR & 1 VRS - Fld > BN -
SHe - (@5 - Bl - 2R B - B - SRS ERENR > LB EAERE T
RAVKE R - IEEIEME LAVIEE AR it E A B K E e - D
REHZ AR - 1

IAIT - IR AR Z B 5B R ENF - MBI E B E R ?
EAEA —HEMAIEE - gEEE T AME A (R R ERE A 0E 25
FeSF ERTHVIRAREE ) 2 &R R s A e s © (808 Mg R A E
TG ARE AR RTHYEGIR RS R T 0 7 ) 5 4 TR R AV RE 1 v BB B (TS 2
BRI 0 A M T S § 4 oA R g 7

TR > HOERIE 4o i3 RAGRRR DA HiB > TRAEF R F% 0§ Kb

BB IR TEMEESENIEEME - 2 5040 ¢ James Justus et al., Buying into
Conservation: Intrinsic Versus Instrumental Value, 24 TRENDS IN ECOLOGY & EVOLUTION 187 (2009).
3 RUESE 18 {5 - 5B 19 5k~ 5B 195 fREE 1 IH - PGl MR iR L T EIEEIR
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—EH N ARE—EREF GRS 26t - E—R AR g A g
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314, BB AR NG TEE 4
TEEREERRTEER » T MortonZEF | PalilaZE K R TH B EFES ekl - 7T LUEE]

— B ARISRIEIARAS I ED - BRREIE AN ARG - R

REFE MR RS A 5 1% - BRI LIE C (EBEERAN) hECHE -
RSSO EIE o (EEMRNASCEE3. 138 AT o » Fead By - A M E 2
B R LAV R T - RMTERREIESEE - KR E A
SV EAE NEPEEN RS - WINEBRRMEAR LS - B EE
e HEAHAM: - af i BRI ERIR R 2 8 (W[ A RREE S
NEFOLERNVERD - B HATAJE 0 FRAEERHI R BLE L - B4 e DUEE
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B N AEEEUR A B E AR (W) RRAEEEA AL 38R
el LIE GRS A RIEENEE > 28— TRy B - (B4 5@k o 0%
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BEREE - EARREREIM AL ARSI A g A e PRz 2 T -
EWRLAEHVEREE 2 25 » A ERE AR a] AR5 5 R IBE I E - R
RIFEI AR HESE AL (b - RN S AR R 2 > Al AR b
AT RIBE R ERIR -

Hof s B A A T A A e - A AT
FETSHE T IR SRR - R AR I EREA -

321, ZBFF CESOEHAHE
B RA (L > IR T AFTRAINREE - NEHARRINEE  EE
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H
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3211, 2% ¥ Fplenen (=) 1 #FHAEFAR

EMERERN - EEENVES - 22 Brar i s ER R RN
Brciaiw A ek oo RE 0 BRERBIMERLA  5U2HA AEER AREBERMA
IS - KEMS » AR EAEER AR ARET - 5/ - Wgs ~ mo—F
=Y Bl —F FEH - RIRT T DAERAR F B A AR R AT ARY - 1

[EENME - BRI R A BT ABVARRET » AIEAT AERESTEE ~ 75
Fe o MAREHMAET - At—2K » FEHEBHEGER ?

A2 REEEZ Garrett Hardinf2 1968FAE ( F1E22 ) ( Science ) BiTIEEFR T E 4 “The
Tragedy of the Commons”—3Z » LM ATEAHHL (commons ) JFRYHIF » 5itHH

PO EHEY TR ) A EERLFTA R AR - B RE AT TR L MYIREN
AT EFRRE (RIES 767 R 2H) -
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T HS S A L o T R AR B R S - 5 A
DUFEEE BRCEISES » (45— R A S RERIE L B AE AR I 5
(T - —RUB AR A IS S S5 AT - ER RS &
BE 254 A AATE(S (RS M 3 (3 A M FISEE - et 4 B
GBI AR AR  BAIRE—F RB2H » &R Ee:
5 TR 24 H E 2R A SE IR © 15— R R (i R
R RS R < IR - D B A S I8 (TR R A
EERER 2 AR T A BRI B A S e 2 R\
HEEE 5 T ELEE RN BCEISE » A A S aa s BB R
SRR ? | T A A G R R - A B A RS2
PR TAEHIAEE] ) (tragedy of the commons ) FhE4 T —— T EAKHEE
EH > BT, -

Hardin DA/ A6 1 T e B R 5 B MR AR » AR
PR 2R TR o R Y LR — R SRR B A B ; i
B SARIZORS S B — AP F - B ST R ) By 5 R R
FRBEREH - R RN ERLAT # B

PR /A HE B B TR A0 T 6, © HardindD B B B B0 ) (0T 4
SR TR » AT BB BT AT B BIRE e B AN AR B 2 — T
52 APIEE AT %% (mutual coercion, mutually agreed upon) + J—FEEFERIRE
AR BRI - 19

Hardinfrsgiy "R 5], > FRSUse st R BB A S - o ATt
P TN BT R (EREEASIE AL - B AR
R I A B B AL 7S » B E R R AP S S LRy 2y -
W E TR AL RIS § T OB BT B RS R
RET > i SR e St 1 C AR SRR - 4401 - AT Ay

137 See Garrett Hardin, The Tragedy of the Commons, 162 SCIENCE 1243 (1968).
138 Id. at 1244 (“Freedom in a commons brings ruin to all.”).
139 See id. at 1244-45.

140 See id. at 1247-48.
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e Ay A HARRIRY LA TR B AR 1E » AIDAE ARl
PRI TR A — T R

3212, BHTEIE R LA 0 ¢ Kok

ASF2.2. 18 G I SREE R Pigou LR - A EIESKEAG I E G YR RAE
TR BRI > RIBUR HERL 7 S S B MBI T Rt » M LA
AL o {H19604F » JAIRELFFE2E Ronald Coasedd e | E MY L F “The Problem of
Social Cost” » $EHIfENIMBEA (1t &RA) FIERVEL » B T Pigoufy
Tk e

Coase /it THHEERA " #7514 , (reciprocal nature) - PRELEHLT %
PHEE (HEEEA) BUEEL - B0 THRABKREBIEE | —F > HEHERGEE
TAETEm T AR IR AZE R AR F AT Ry« {HCoase ELA5 4T R A RIEHY -
Ry - Ry T IREB R ZABEMIRGIA » T H AR THEE - B - JEERE
HIER © FMERBARBACR ZEEEE (EZTRE) ? “EEEEIEFEE
B B —FEEOSHEE RIS R R R E R - 2RI - ALY R IR EE
HEERAEEE - BEmEESE SR M DIEERREGIE L8 - 5
EHEFRRME o 'PCoasefRHIBENVETTME - BEERIAIEEZ T LAEINE A
2E NEETT R - HEEAE - BRI REF I EEEA - EEEK
BRSO » IRAVERGEZ 2 © B — i RIS ERA - A HAK
R 2

FIRPNIEERVET M » Coase 242 R 5 A 2 5 F HEEAF 1A
d 2 3BT HEDARRBEIRHERAP R 24 Al B HIEE BB

141 See R. H. Coase, The Problem of Social Cost, 3 J. L. & ECON. 1 (1960).

192 Id. at 2.

143 FE{LLZE451 - 22 F, : Spur Industries, Inc. v. Del E. Webb Development Co., 108 Ariz. 178 (Ariz.
1972) CERBEHIR © FeREVH S B HA EIEEYSE [nuisance] MAVEREYSS - EREZEFHYE S
wpg T AlEE  [coming to the nuisance] SEHIARIE THYE EEEE - RILIE S OARMIERS).

RN BRI SERIHEE A - DURAHIERY IR S - 25, ¢ GUIDO CALABRESI,

THE COSTS OF ACCIDENTS: A LEGAL AND ECONOMIC ANALYSIS (1970).
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5y [BRE R A OB RCRITE TR ORI - R § & schpensiox S H
BE—4ER 7 Flid de® R U doenA A BB & o R URIRS [REITERE
(Coase theorem ) -~ "“REHEH ] DU N TR © FABA I EFRE T » FB
TR AER2ETT 5 ZRMARYPCGEBRY HEA - ARV r SIBHY AR fZ
TEY) > HBIERLIE TTHVIER s F TP IEARYA-R ABRYH » 72 R 2 EISE R E
TESTIL-ERF F & (¢ g3Fpm &) 3 FER T MRABSEAELB
IBR AT (AMREETIZBIYIEY)) - REEJTEGE &AM - BRI A R TR
HBE1ETTRERMT  HEEEEBES T TR ER  EANLEBIVIEL A
B (AGEBEAZBIEY)) - RUEEMERYBH S S 14 ST oo B E a - DU
B LETTAVIRS - TRM AT ISR © s A0 T ARG A R FIZBHIEY) , (i
FEFERVERE ) 1RV ERRAYHIET - &SRS e - W - B E gtk - m
WA R EE ST o 1
BN BRGNS FEN - BT E B R HE 7S EEAVRL
R A EEREERER  RIBUFZ MV » IR TR — Bt S s M A
IR EERE T I S E A A - WEOTN RS A ~ s E 3 S -
BLILTI S > Pigoudy BiRIEE R M T - Y
[EIEEH?, » AIERAE Coasel VR B ACE RFERET 5 A4 S MR R AN T B Y S A83R ]
o Al EU AR UE BRI A RERBR & - 0 8 4R —(EERA Z RAiy B
HiTs5 » SRR AR S DL E e SRR AL S - (FResuie s sfe it &

YRR

5 BRARETERRAEANT » IRAIS R © F30F (1996) » (A EIACTR M B -
fe— R ARG ) - (F EURERREE) - 1S H 615 AlIEIE (2004) - (5
HE RS - TS - —(EREANEE) o KE - (SOBEEEEE) > H 1721 B
ik : L8 -

46 See Coase, supra note 141, at 2-8. ASCHTERHIF » B Coase fIFIFHH TR - (HFH
Bt o SRR - AEOIT P STERTANSL BN S R EE R  PIE
B TR A SR AR S B A FTAE MRER T p A - T A SR
B G R R RLALZARB L 157 §BFRF 04 7 g RFRR
¢ 3k (FEmdong) o

7 Coase ¥ Pigou AR + S ¢ id. at 28-42. 4% - B4 Pigou 1Y TRELEEA -
BRI B - AEAS S A B SR SR A S MR AT » R AHET I A R ~ 3REE) PEFRSI R AS
RARE - AR R A -
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32.13. pd BEEB LK P FE SR A
Coases?. Ky S E N EMEEL B H170 2 AT DUSE i BE e A L @y S0 s » (ERET

s BB CREE R ECRUE S - 28T - —Lb [ H SR EAS it o mT BE B
TR BB AR A LI B 55 - LEBURE fil S A A RCR R B

e T HHRhEEEE T E | (free market environmentalism ) o

o
pi=y

19914F » Terry AndersonfiDonald Leal i T Free Market Environmentalism
—F  IREAHETSEE T - AndersonfllLeal 8 fs B H T 5ERE T 2V R
—{EFEEE © (1) A (human nature ) AJHZEFIHY > I H e ¥EEK (incentives )
HRTE » AR T - B HTSERE 250N - RIFAYE A& S H e
BRRER R EZ SRS EE AR - (8 NEAR B A FERORITT
Ry o AETFEEAIML O BLUEEITES - ()F15% (knowledge) : EHHHIRNEIF K IraE
BRISH R A SRR, > A RE(EHBEE K - BTSRRI RN AENES
W H By - IR DEGE 5L © BIEE 5 m A AT A Iy & SRS, - bRt
FEWAGHRRIGEE » I AAE T DL, B CAF A SRR
R o Q)ENRERVIBRZBGEFRRAVEA T © BN BRI AT A E » BRI LA SRR
THEIRRERE—IR N BT T ~ SEREE - IR AT 8RR § AT ISR
Ry CERTE N EE (B EREAYER T2 - B HTI5SEREE T R A S B REAY A

. 148

i

FLBiE = (EHEERELE - AndersonfILeal BHKERAY-E [F1 2 L 7R LABURF A HE T2
EHER - (REREVE IS - NEEMCORDFBEIT S - HHTER
b E PP FIR R R R BHISE R T MNIRAS 2 A HAE L BRI
BN - EhiS LEERN ) B sfFNRGEEIREFE LAY T BUFL
8, (government failure) - FEEF(FLRRCRE F sl Bl VEREIAR - NIEHH
R £ R EH R A LA IEZTTE RS E ] - BUNKBHINZR AIIE S T
af P B BURFTSEHEL A B 2 BIHEA & &y TR AR TE > K - 7HE -
S B A SRR ~ MRS AN A BTy h - O BERE

148 See TERRY L. ANDERSON & DONALD R. LEAL, FREE MARKET ENVIRONMENTALISM 4-5
(1991).
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HUERBERER - S5 = > BUFHBHEL A B FTERVERBERTR - 15 RBCEIRAR A
DHTEMECHKE &R BUFEE RN AR - 55 VEBras
MER SR LRI TR A AVE R > AL ARG S e HIEME - B EN
HRRA FTREEEHR S  BRi% > AER LG - BRORAVF AR & sy almimfest i 2
BNFR > BEANT R T B RREEARE AT AR EE ) > B
PR SRR S P TR B RS AR 2R R - '

HHEMSREERR R - EEETSZ T HERAEPIRVBUERER > A
NARAVESAER * AT ERS SR SR R A IR (RS &R SRR EL R
BESHRRAIRANBCAKIE . BEii5A R LE FH ISR E 5 - PR
bt BHASIRE EERR R G BRI - B RS~ S dcehis A AT
BHAR AR S E B Y aF B O R R R

{1 > AndersonfilLeal 55 * BUFFEHANE 3 BB M K P4 A - HZUERE
WA ik (defendable) ~ ¥ &3k (transferable) - BUFEIREE Gl IRERL
H R FUE M EEREE AT » BB EBE B E T A SR AL R S T Y
AEIE RN BUCEEHES ~ oK EREBLE B AR -

£ B H SRR LR AR T - Fra IR H AL AL (IRESUE
WEERE) - Al E RS - BIRMET S LRS- AFRK > FEENE &
BMs 513 P Rani e o IEON o BRI RGNS G O R IR A (E A
b BRI (A A N 2 IR, BRI - & TS B ERORAYER
KEgHN > RS ERS T EKRATS > RIS ZIRORAVEAN - B A AHFRE 2
FRE (524 - Al S AiEnEE C5ies) sRIRERE - ERR5RT
IREHHE SR - RIS AT S AR T U R B R A —E eS| -

4 BEZR Anderson F1 Leal AHH5# > {H Daniel Cole 535 B HI i 5ER T R E N BUN L EY
smaltEARk e T /ANILBEEH S | (public choice theory ) ° See COLE, supra note 32, at 87-90.

130" See ANDERSON & LEAL, supra note 148, at 9-20.

131 See id. at 20-22.

152 BUEEE 196 fik T AEBHEM A 2 W HEE NS KIS EEY R BHEFTR D 2 5 - |
By SRR B BB A 2 BE - TREETE T BE 2 ARNIERY 2 ZE
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SR SRR ETE RS LR BB @B AR -
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ANAHARE] ~ T E BN H TR g > B AIRIEN A bR T
BEEmASHE - MR# 1] AR BRI A (B U i S AURE - BRI R (LIRS
EEIH S a5 A IR (B A — (R AT g SO AR T =] B S A 5
> BRI R AR R IRGEAE T AR RS 5 R 34 -

{EIREERAA LI EESEST 2 MR - B > RPraRE FUE R 5K
AHRER TS » HR - BB FAA(BILIRE — - A FERVERORORHSEIH - mefk > IRIT
PAEIRLA LRSS (2B TS - 58 ARG YRR -

3220, FRE R Vil 4 REMF G 00F 2

B A AR B ERIREM AL - SRR 2 B E R (R -
At (BERHRE) (VE SRR LS > HERY b oy Rl ERL o
AL - BRI E IS4 TS - P EERMNVATFFERE —FE  EahTS
BRI ERES T REM AL BRHE - A 7 EERE A Wl R
R - S SEEALA L - EEERNZER - MIHHIELE ~ [EERER ~ BER

BE - V2 FBEEERTEEEZ ) - 2/ G - B AifssE 8 » H 197-198 -
2 Rmn Al 102 FEE E5EE 242 SRR FHR - "TYIRERET AIMZEE 5K HHE
A MEE - FELASE KT BT 2 ii(H A2te - EARFWHEZ HAVIER AT E 2 153 - HIEH
8% - Wk TEAGIRAE - Ttk THEAIRAR ) - FERHEE HEEE AR EEHRE RN - B
[EFETELIINE A TE RdE 1 Z I FtE - e AGRKIEERS - INE ARG 285 > EEREYE
FRHS - B DU < H{E Rt #35 NEESTRTE 8 Rl oK E - DLEEKIG Z i RtE -

B HBE b R E ESERIE EFRE Anderson M Leal HY EFRALFIARAIE R - HE
F—EH i smE RS » M5t 240 MRl o See COLE, supra note 32, at 85 (“[Free-market
environmentalists] promote a nonregulatory, complete private property ‘solution.’”); id. at 108 (“The
orthodox version [of free-market environmentalism] implicitly rejects the very concept of ‘public
good,’ . ..”); Peter S. Menell, Institutional Fantasylands: From Scientific Management to Free Market
Environmentalism, 15 HARV. J.L. & PUB. PoL’Y 489, 489 (1992) (“Anderson and Leal advocate

complete reliance on free market principles to address all environmental problems.”).
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W&k TS RER E AR EEN AL E— RS A b HR R = &
REEH# & WEERALAE (EEN —EZEmER &2, (FAEAl ) T &
WAL AL » TR R YR # & ERAAA (L - R WISt

BEYAHRAEL BN G gk T R B 5280
EFRPTER LAY -

HMIZAR © NEERERE IR AT RS AR A (B 2 NHERETI R
THEISR  RBIARIHE RS - (HA O EMEE— &L - F—A1t > AR

RyZER ~ Bkt ~ VR SUEEERENS 7

— BV B G T E BV ERE - IR INEE N EALEI A B R
A Rt E SR E M E YR A - B2 Harold DemsetzBI58 5y * IAEERE 2 Fi DU KK -
R TN L s A ERE T IA R EE S &R TR M L
FIRR AR /IME « 54 B XA BT ¥ hame g A3t 2> A 4% T
% o E2F Daniel ColeRIIFT 5y « ARHARE IR FLEM R - BEAG EHERERM
o B S ERIE I Z PR LR E R - BB G ARE S M52 K
ST IR MIREAIIIR - Coleftta¥ B HH i SR IR L3 2Hast 7SR -

BOL A AN ERS - HEME © BT - 2R - Bt~ ERDUKEHEARE
AR5 T RE BT 57 W EE RERY A 2 AR TR = ( FRAFTZE RT3 22 58, 2 A el
IERIAZZE A MIE ? ) - &8 KRS A (LAY S AR B 45 & e
EHRERZEARAE OV ~ BHS ~ S AR EE) - DA — K > RHEE
AT E) NFRES AR B 2 ST A BRI AL A (L« EGETFA—K - &8
RAWSE HRENZERCLIEERD > DERERMBEEMNHESSNRERTR

154 See Harold Demsetz, Toward A Theory of Property Rights, 57 AM. ECON. REV. 347 (1967).
Demsetz PLILS5 It 22 N A EERE SIS 38 1 Ry 3] - FLRAENI 2 AR AR EAVENYILL R 13t
I EREHIE © (B R E SV - SN B BN FE KIS » 6 B nyEE H Wt
/b B BN LSS S A (BB B e - A A EE RE R R (22 BT » DAE 2 H b scarce )
NENYIEE - See id. at 350-53.

' Anderson F1 Leal t130 Ry * A ZEHER 5 A 12 BU A ATV /2 1 5 BT THY R AR B it © See
ANDERSON & LEAL, supra note 148, at 21.

136 See COLE, supra note 32, at 95-96.

157 42 Cole ~ Demsetz B¢, Anderson F1 Leal #FEL[E7E—%8h © See id. at 2-3; Demsetz, supra
note 154, at 350; ANDERSON & LEAL, supra note 148, at 21-22, 24-34.
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3222. RERAL: #F Sk pd 2 555 2

AOERE » s Hardinf Y ANEHIZERE S ~ CoaseVE e » g

AndersonflILealfly [ HHHT5ERIE T 75 » & BB EIRERG Y T RAA W 2 RE S
(AR IR RENEZN - H—REERETAAA (LB E HE S - B

TR A R OR T 260 ©

B2 James Krierfs 't 5 i 5EREE T 2w ity N E M - B SRR 58
teELIRRI IRV A (LB B A F 2k fraiats » MR A S0 BUR B (R LR 225
FORREG (RRERAE - BN ERTENY ) BVes | EREBUNKE - 4
i~ BT R SR TG ENE - N EAN GE BRI ? Andersonfll
Leal 4IR30 BH Ry o P EEREEE 7 N SAEBUR - (B (R AR Bl T 548
FAIAS B - °

ColeflllttaY H H i5IRIE L | AR H KR C 2 A LA B T
TR R T % » B RFEHLA AT G A B AR « AN [EFL
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159 See COLE, supra note 32, 95-96.
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legal proceedings subject to reasonable limitation and regulation as the General Assembly may provide
by law.”).

70



EEHBRENR O E R RERISFREFRERE B A p R R R AR
R © JRIM > 35 B A T VIR R R e TR I B 5 S 0 e T A - &
Ve HER(ERE - B > —IE R EEFTRUER IR B R [ERIRR » Al
BATHIEREREE S A LI RN 52 & s KIRE R E RIS - Bl a5 &
2% IS ERTREEE T DARRIE S T EAREIEE = A0 ) Bl T DA - 2MEE
BERLG RN « HA > ERGTES AN RATE (5B TIFREE R ) @2
Rf - RN SR AN @ R BRETHEARIE » ABHE A 2 R Re Tk
H - SRR AR E BRI R S B HMEARE - B AR AR E— (7
E YT ARAE DR AR i B LA B ASHE - (BECHIE T I BT RE BB &
EREEETIA A U BRI HET - 2

R S TR BB A L P B BGERIE » S Ry A e e 5 2 =
PREEFE TV WA NREB AU ISR ERER R H TR
ok L E RS RIREE - RS BEIREOARIE P IERER > Bl S FREE

203 See, e.g., Dominican Republic’s Constitution of 2010, art. 67(1) (“Every person has the right,
both individually and collectively, to the sustainable use and enjoyment of the natural resources . . . ).

0 BN EAREE S = ARV 2R BOETER (1985) - (BVAEARER K "B =E3
Ty 28 ) o (BOREESTER) 0 3181 H 67-112 5 FFdlfE (1995) » (AHEZE=
1) o (HEZEERESE) - SR - H 59-60 5 m=AE: (2007) - (GRAAAREZSE = AR08l
TreEF% - BB 2 RHAAEGT) - RARELERE 200 5w

205 fil40 5 ££ Boomer v. Atlantic Cement Co., Inc.—Z& » #557KB A 5] TR 5 245 R S5 /YA
FEENIRE - RS REGAZ SRS LN EIRAGAEHIACHARIBHSE AR - Ay
TLRELy S - BIE LA RIS AP ey AL BURRE » EEZ BN TR » AR A FEEAA A -
See Boomer v. Atlantic Cement Co., Inc., 26 N.Y.2d 219, 222-23 (N.Y. 1970). {FREEBHF(C
ARt Y B RN AR E S EAVR E REHRE - MMBUaRE A - BBF &R RIEEER
FE1T Fs3lFi © See Connecticut v. American Electric Power Co., Inc., 406 F. Supp. 2d 265 (S.D.N.Y.
2005), vacated, 582 F. 3d 309 (2d Cir. 2009), rev’d, 131 S. Ct. 2527 (2011); People of the State of
California v. General Motors Corp., No. C06-05755 MJJ, 2007 WL 2726871 (N.D. Cal. Sept. 17,
2007); Native Village of Kivalina v. ExxonMobil Corp., 663 F. Supp. 2d 863 (N.D. Cal. 2009), aff’d,
696 F. 3d 849 (9th Cir. 2012). EEEE LIRS » EREE By TIRGERE | - JEBTRESIN T 25 B EL

(MEFF) HIHRE °

206 40 > B23% Boyd HYEEEIFE 0 Ry AP VIR KA B 8 m] AE RE K 48 - See BOYD,
supra note 187, at 3 (“[T]he evidence presented in this book indicates that constitutional protection of
the environment can be a powerful and potentially transformative step toward that elusive goal [of

ecological sustainability].”).

71



(I PERVEREERE - 2728 BB AR EIEEN - HEAENS T BRECE
P FEREEZ MHE AR e AN EE R LI E RS S8 HIREk
B A S8 PSR AR 0 G - (ARG R SISt B PTG - BT 2 S E R
s o 208

3312, ZEERORRE S BARR

BAMLMEAVERIEE - HERE AR SHNNERIHIRRE ¢ toh - #hiZim
2T ERGHER] » AEER R LB TT » AlA R BRI B A A AR S 4R 2
B AR B U IEFE IR ZR - BRI R A (o I (BCSE ey ol - AL
T ARRIRIRERE - ANEE U SRR e A -

SEEERRNEIR 2 2R aRhig  TLATRRT FRF > Wi
FRFRE T hipg CORGIME - WRNER (BF) - M7 EREETRE N
ZeR (EHEIR) - AL TRt EEPE TR R (EHEIR) - EAERE
S S (E BRI I B R TSR EE) - ARA R =R AR IS T 7=
R EBREA "RRES )  EEENE LRAEHIRER - AR ARG ERE
JRBCAE TR - TR TUES ) EEEBRUE T BRI R -
A TRAE RN A S ES: (LRI EN R E A E R A RITES -
ME > BEIHEHRASNE SR LVEE § B F AR ¥ IGE
JEEEAE TG - 21

oo by 0 L TOARAISHEREE L (BURES) AREEEAE T
EREAF M BRI - RIBETARY S REEL EERE (B8 THATAE AR )
AETTIEZE AT © R AR B TR B E VERBEM -

07 SR B  FifEEE 186

08 2R BERSE  FifEEE 186

200 2B EERE (2010) o (T INEEREERE ) (CAURSEREY AR T RIEEEE ) 36 ) -
RF > CGREPCREDEE) - “hiv H35-71 ZJb - o -

210 BB SRV B 25225 Calabresi Bl Melamed Fiif2 HAVEE S BT © BRIR(EEE0S
FAUBRBMVHIE - @A SE—EHE . ENRIRESE0TMES, - BEELIMEFA - TR
EBERHIR AR ORE - AR " EH Al - 25 852 - FiifEst 209 » H 50-66 © See also Calabresi
& Melamed, supra note 169.

72



(DTG A g2 2 EAK P B BH

BRIE R T OREE NASHESIA ZERE - IR THERI A BERR R S5 K IR B RS E A RE
Fs 2N gRsh > LA NSRS AERRR (G » 122 S A AR R (A -
PN B s SR R B - P AR T MR R R BRI B a0 5 4 B S
FFE AP R IR T BRI (ESY
hild B #REE R ESRFRP PR T o IS EERE > AR
LA A T A 4 R I L REAHE BRVA 38 e A AR B PO /2 M i 2 M BT PR IR 1B
BHTHES - WE - SRR RVEIE - NEBUSEREEE R IR  FE —(E
NAERRT > B et iR 2 2 E—E A RERE Ot A S IR
il (EL& A AEATRR G E ) BENE HE - U ~ B Y - SR
BYMEEZAE BRIt a2 - b BRIEEATHAE A
BERNEAN BT RILN AT DEEREERES MR EEHARMET B
ERHETA - PP - RS YR - B R — (R (RSN "R
B2 EREMS  EAEFESERNNHEEN  SAERA T 5RAES 1 -

Ao > BhpE TOARMPERVERIERE ,  HEE S (LHZEEE) B
FEMEAR BB ELU R RN ORI AlE N T IRt (Est - EE2 i2 %A
R AREEMARE -

-

Q)5 2 AR RS B
TEBRSEI ARSI 2 (&L HARMPRI(R) BLEDIS » TLEMRI TR
MR BB B TR BRI « RIS ~ A R T R 7 (8 28

MRVESS I8 R~ 55 1845k ~ 55 193 ik ~ 55 195 fik ~ 55 767 fik

22 RUES 74 REEE 800 R 1 - H RS S A BAHRAE - W15 774 R - T RHRA
NEERESATHEPTARE - TR R 2 8E - DIRE 793 R T THFAE AR A Z
M~ SRS AL TRV BT ~ 28R BR  ER  BVR R -~ 1EER RSN R A B AT
FEERAR > 52E1E2 - HHER AR - 8@t ~ OTEE > SLRMHEE - AR -

2B AR S AR RIS A EEERAZER - FrhlEE L ATA R
FEARRR (AL > BIATERIESS 793 PR AN E2E I REHE AMA LM TEER AR - S P
ik~ HOTEE > RABMHES - AEWLR, - IERERRERR T rAEY ) (UESPRE -
PREL T At E L, BRI - BUEEY e L TR EARE - R LHATAE AHEC
M RAEAEEE S 2R EAGERER AMAR L A28 E A 13
HRER ARE B A EES > ARHYARBEZRKE M L 5RE - EHRIE Z AR -
IEBE R SEEE A HE -

73



At BB S (BIANEY 2 TE) - EIREES, (SCHER I > T5AESS) HIACR
BHINES » TR 5 NSRS HE S, i s e s E AR N RH
BRIGES: ) g DRI I S - LR E M TR H(ESS - R E
Al ERAREES & LRAENEE KA B EEE AGER - BsELE

EREHAKKIERZ B - B EE R e S sEEiE T - I Al fE R AR
o 2

PRI - PUTE T BRIREES ) BYMEE Rfel ? B w] DRI RS A SR oK IR
{8 7 B3 AFTERRIRER /5B » A BEBHE 2 B3 @ L fR
SIS ? NI BfIp /2R - IR S BREAVAR T — (=
WA R A RIS T BRI BRI SR RIS E

Foltt > TR W EACIRE PR B S 2 FIHIRA (% - A REdE—2D a5 -
LU RAEE L HET T 04T -

332. AR ECHNARERLIFES "2 FREE
A3 3285y » EEIRRES H B SE B o b R A A P
HIBEERERTACR - 4y BT AR HEBL FERE P AR BB B SS » LUTRE AR R 4
— RIS B, | 5 DU AN S T B R A R R B A P A T AR B BB
» DU By S BRI ES, | o RN | WEIIRI G B 2 FANS
S SSAEIIT Ry 0 AIARILA —TUIB RS AR R0 AR RIS T
RIBEES, > ATRER AL - SESLTTREA R AU -

MOAHRIEESE 27 R0 T (5 1 3H) BREICTKIKELSHIE OF5) K> ARE
&5 AR - B d s A AKKIR 2 R > B AFETT RIS S M WA =/ \BF
P AR o e (533 BTG » T E eI a8  15EE
HE > WSHEESE S EEET -

R RS FiiEsE 209 555—560

74



31 Epea BRE BRSO BNR

¥ - ks B
xgr | &p
* %
= e | Hm- | s
A »
%
g | 2| wmz | eae
#

TEER— TS SRR ES AR - FREMRDEE EEE - Bk
BN A S4B T ARSI - 21

TEEE " ISHRERILT F—IRRES (REVEESASE) B
RFIUE AR B S, CRIBEFIREDAR) - IS ARBENE © WE Z IR
BAE 2 A4 F €7 RRFE LB TR BT H A A RPLME DT E T
PR AR & 7

TS = 5B RID T 5B T AIRIRES CERREEAR) - EIREIE
FAERIES CRIZEM A ERSASHE) - I sig 4 T IRET 2R
ENE - (B RS2 EE ) (IHE -

MAEBER » J5EE MR ESERIL T - e EE AR RE
EHEEBERERD - BEEE - E > h—BRt TR ER =0 T IRET R
ENE (BRI ZRE BT - IS BB 55 T A
H (REWERE) - (T E R RER R 205 240 T K E0s (REASHE) -
[EIRF LA T AR BT AR 458 (BEERIE - e \RERIZRE) -

Sas L EERT > IS EREZREESHECHERSE - H
VAREHRR AR BUS R T R A2 IR R - 7 7 AR Z 2 Fie > 4 EF S
M3 A7 B2 WA RBEMARARRE T b A RREL THE TR

210 R A ARSI RIREEGET A = S BRARIE BB R BECTIE AT
BEAAK ? 6 B SHE T R GIREDEN &R R 7I5RIMAN HAE (RhlEEE
BUEMBRE TR ) 2 A A s e -

75



HH R T R 2 AR ASCFRL ORIV RRER A E I 2 o3t = A AYERE
PR EERT -

3&u,%ﬁ::ﬁiﬁﬁ%%ﬁé%ﬁﬁémﬁﬁéié?

WRTFTEL > SR ISRERE T ERES AR - ERERIREUEA
Ao BEPR A FRENE TR REMANBRES ERETT R - A NEST
BRORIERU A PUHANRE 2 St > REIE B IR A MG — Ay 2 A% iR
TEFEEEERAZER -

T E AN TOFE R BB 19495  REBHA T > feEiAbes [ R EHERIR
B19TSEZERITHBIRIART A EH T GE B EIE AR R T AR | 25
18f5% = T BISHURPEILZI5AY) - BERETT S DRBURAE - EAREAM AR - 7
FEGIHERE - ) HIDUSRIZ ER RIS - 2 e A3 B E2 1975
BIRIEE -

dperg A g ¥2 FRAR 2B BLAP LMK 24T 2
G I & IR IR IR A R I RE R B o s SE IR = R
EaER AR A ERE RS L EST o MRS -

TR P oI PR F AP RAREL FRM R F S EFHE S
2 2 pEagl i @msAﬁmagm¢M¢4ﬁi,,wzw4n iEE o0 218

FEE M2 RIS RIETT RIR BB E RN - &EEROTFR A - FERRE
A LB AN GHBUTEET - EEEREMAEN > RSN HANZE - NIE7HE
SEERE - f52 > 2 EEWLEA > BEEANNCRE B A R ERERTA]
BRI (S,

HABIE - EREAREST/TRANES R LEET R ESFREEZEMS
T BNIEF RFOAAMLIGE E DR GHEEFNET IR 2

SR A 76 FEEE B 1949 SRR EHR - ARFE P g THR S B R
%ﬁﬁéégélmﬁwﬁ§ﬁﬁm%%ﬁﬁﬁ (B ERP IR RIEYHES - W ER
EREEKIBEEE - ;AR AR R EirA s -

2 SR irmAbE 83 R LS 2197 SRHIG] - AR M S ALEZE R TR 2 B R
SRR S REE AR ORIRE - SR RS FRKIE ST E - 300 B EPBIT S HREE - N
L5 o FermABebE] T HE Y B -

76



(RIS IRt B I » GRS — BT R « I » s AR00 e s
EFEEREAE T RE B B - TR A e
BAF L BN ko E 2§ IHRE TR > (R SO BT ) L
SRR AT (R R BRI ThEE - | RZOEBER R R
PRI A T DA B R EE 7O RN BRI 2 R (o R
SRS o AR IR R TE S AR R B T B - 21
SR » TEEE B AR 1 024ERE | 555 | 10SR Bl » Sl sty © i
HERIR T EENFR S SRR ER R » O B 2 s
RS AR I PVEE S S AN h 4 I 1024 E 43R R
S CREEEI R ARG S B TS Y B R AR slE
TR I o YRR A BB MR VB EUEEET930
(BB TR 2 T ) PR » 255 T DS O e
T T2 RS » BB 2 (R T & R St SISy T R s 1
R R (2 e R SR L » B S R S A B e e S 03 R 1 1 57 S809R IR,

20 S AR 99 R T 223 SRIREAN - AEEEG FIRANT I S HEIE D
ScEES HBLER T - (EIR S AR R O - TR DR PRI - BRI - Wi B
[ S R R B AR R IREIE  WREIASE 774 (R R 793 Reh RS HER = &  ’ek
HREIEE —E 7 HLUT » e b AR S35 AR E R BB > A B e (5 KBEREERH
5y RIFERUAF S e B S M BRI T E e S E HIE - AEROEE R ZESE
ERTER T 99 L (—) T 6 SEREAA SR B T A ARE - A TIRE
R PERR IR BV S5

20 HR L EEESEERE 102 4EFE F BT 1110 SEREBHNL - KZEFE RS -GN
b iR AN RIER G E A B HEBHRE - IHIREE - SRS
PRI ] i 25 55 SRAR 25 e 2 B S (R RE AR R WA ERVASE 793 fReE K 5 1L Rk B
FEERFEER SR AR SRS o (HARZEH Iy & i R R I - BRSBTSy AR
Ry TRTERIERE Y T RE R - B T A B RS A A -
DARZAEEE Bt > TIRLASE— TR o BB EFRRE S H B Rl - (2 0L » R ARk g F 4132 $037
FHRF2L 75 e (2% 1843 - $ 1958 ) #7fE2 T2 5 5 > DEEBIARTAE
FE ~ WAERE ~ R EME R R 2 ORI o ) RAAMREUEEE 793 Rl KRR - AR Ay

T UBRESE 793 ) REERERTE Y TRMEEUREE o o SEUIRTIL - FESHI T ERAAOERTE
M2 EHEETUER  R—RAZE LG EEEENZE Y  MAFRELEILMRAR.
% 3 WEERNIGER - REHIR T E R E R 2 BOK - 8 (RIES 793 ik ) (HEZHE
R e LA BEEEAZZ EHE

2 SH EESEARE BB 102 R 43 SRREA o RZEFE S TIRITTIIH
LR R S R R E HAE L (T H RO DURHR - R aE oAb HI AR IR 925 7
= YN RE IO e /) wh: A

77



EH
DL T LA BB ADR2FT  ©

220 TR EBRBEREL T Q) BT
= = B frig £ ?
o B = 8 ; ,{?wwf %ﬂﬁﬁ'v ;
b%%#'—",‘% E3i- Ak P*E.%Er"i
LI
> & B2 A F
76 K & ¥ 3 ¥ 1949524 A S ;
-
> & B2 A F

83# 4 v 3 %21978. 2] b % G B
ﬁ}\r‘glé&r;" > 3] SN
99 & 4 1 3 ¥ 22354 3 =~ () 2
S

i/gfirﬁ F 2! . v/ﬁe—g { {
102# &+ 5 3 5111055 % F 24

BB EERAY A1

IFFIARLT A e € i# P A %
102 &+ F %4355 4 !

R E B EA R

iz?rﬁ il f f ot 7 7
93 B+ b 3 % 80%L 2 i

BT LA« YRS T B BB R TR AT R E S - R
NIETEEL I EERE P Blae BRI (B B A e & 2B A ISR
i - YT ERAYR BT RERE AR 2 - AR REET S AR A —EHIfH
A - FEERAVE  JAEEFIRETAN > e RIRF M ANFSESS EREAIIH
@E%%Ewﬁﬁﬁﬁﬁﬁﬁzﬁ%@%ﬁfm@ﬁﬁ%ﬂu%ﬁmﬁgfﬁw

= SR ZEEEEA SRS 93 FE EATFE 80 SRR EH - AR S FRMELE
A e 5 (A T A YR R (o SR 5 R HAKHR ~ PR B RERRUE - HB B - B2 R
B Wil EFRESEEE - MERIRERE  WH KA oS A e RGER -
BRI R IR FHTE 7 T ABEE R IR S ARG I (R RENFTAE AL - LB EIFR 55K - B R S
FERIEE R E R PRI S R FE Y B T IREERDA - BRI (%) RyiElT
BEARERE B Z4ER > BHRAERETE R PE (SRR BIEE > RAFERR—RA
SIS N LTS ERT AR AR yi%ﬁ%ﬁ%ﬁ@%%ﬁ%@%@@@’%%
KB BEERREE A SR PTG R » IR ARSI 5 55

R - W2 R BREE (2008) o C%ﬁﬁw;EZi%ﬁﬂ%ﬁ KE - (&
FEEEVEBHEEIEE) - H 73-119 > =10 Joie (REEE - 560 - HA ~ BB S E AR
HIFBLERR - 38 RoiAle E R HINI 4 IEIEFREA A E 3R VIBURL - B 54T RHVEEME) -
3R * WO A I EE B O A B UL E RIEAVEER R - DUEREIERRY
REIEEM: (PIOREFATRER I Z 80 A RAEIDEBE TS EREE) ~ HRSHER (B0
FEEE ~ MR~ BERNARBRGANNZE) EECERTIZREFEREANE -

78




NI FEBL FERERT AR " BRI (RS | WIREAVERIRRE - 2 NS FEBLAZERE -
FER AR g 0] By 5 CHYAASHESY FEREIT 3872 - Ifpas | RBRadsig | %%
= NSRRI EERERT AR RS, - BRI T I RE I G HERET AR AT
.

3322, WRZBHBE 1323 T rmuE | 9

WIRIATIL - FEIEH = » J54sE RIS AR ES (ERIREER) » H
WARRILE—IIRIRES (RMREM A ERESAMSRE) © MEEEREN > 55
LT MAEIRIEES, - fRiERiEIEE » g ESE " IBEVZNARSE - B A
MZZE ) VBT - IMTEHBAE  TAREEHIVEKR B2 3%y hA #48
BAREORZEE I TIREREA ) TR RS E R ORI ERME ?

FfERMEABE] © B R GREARN - IV AR ES, » BUN
BB AR v DU 5 44 B SR ST S H A g B THI R o7 © [FI - 37—
IR A AT A R—TE A HAIRIRE—E & 2 73 DEREUTECE
HIRER - {2 » Bt 250 AR (AR ? ) 2 EEZAHAR WIEAVRERE ?

WP Z i 22 R, - B RS TRARE - MR EAGkE - EEREZFIRE
BEGERE (th? ) EFHVIREE  (EAIBOIRRA NS G B EE R - FAEE
ZAANGREEEHMEMAMSEHE—EEEN "flzs, - 2 EAREEGIE
DA FEFIRENAZE LU T REFME ) UE ? B3 - BER R/ DIEZG IR S
A E AR RE A ) IVERUE ? & 28 > IRATEEM TREFML ) DAR TUAEE
Fifreg 2 Mt o IR R LZ B ERARIET R AT ReEAYRER [ 2iA 45 -

{ZMEAT RSP iRegny "HER ) B0 T RIS ) o [PRELR 2 L E B R E R
NME R REFEETF 22 HREE BT A E] ~ B SCEIRH R AR H B HE T HROR > 49 A A 2K
WIREEHIR 2 Wi H Z BRI RBIAVR (G & 2 B WA RAFA RS & R HY 2
Lo PHRE o (RRET R AP IRERY TR, B TRIER o A REARRIE -
Al -

FATHERE - (AR ERER i — o)A AR B SCHIRE R B0R 2t 2 SRS T

24 B - BN ERAERL - 25, BUE T (2007) - GRE2RTEEEREENRE
whe TRER BT AR ) BHIEE TR E) o (BEREEGwRE) 0 36 &3 B H 51-254 -

79



Ryl EHIORIR « PP RAr Ry TRER ) BT AR o KRR A i RERI LT A
FIRRETT Rl BHI PRI 2

EPENBHES AR E RV ATEACE - RIAF19SIRBIER - IEAIRE Kk
o i~ B - (BFE - 2 Bl B B - SR ARRRELIS MY LA
M&ES ) BEEREE B 1645RHIFIGEE - T MY A B R
MG AETEFTRE R D 2 JEB A AR BMAL % $2 A 41 > 4
HFETEA fE N NIEAMHIRERAS —E L IR —TAAE KR E M E 2 &
B ) POTE—HIB > BATE A BRI E L AR N T R AR IR
NK&ER - KB EET ] D E 2N NI ER > SR HESFE R ARE
M ZERE—AER LB ET > M@ A TR  E2RRIHIIR BB
JEHY B - (e AFSEL OB (R 3 MEELERIE - F R AFTHK
R o AVEE > TEE I GEEE W NS RS A A M PO E
HfR e > A MR EEZERHENEETR ? RAENEN RN A EEL
2o U HREER AR Z FRENT - BEAZIGRENAERS > EGTE
B T R RN &R SR ) TE ? AUETESSIF YIRS - B N B A 2R [
& B SRR CARVAERRE, - B N E RINER 2 55
RANE—HIAE - OISR ARG - MESEET RARIIREE ?

i ERE RS AR AEEARE » RHERE R EH AR
BR{EA GEREEALA (B E ok — A s sy © AR AW & BiE i A (i
7E_EHIEIE ~ S5 Ry N AR LIRS 2 55 BRI LR AT LU E Ry i e R THIAY 5
At SPETHYE 2B RRAERE > A DU R AR AL Sl e T s H R © (R FEAYAT
ARG > Al DRI TR A © IR B AT AR S B - R S S HY
s e BLE Rl - BLETE ERVEE - SHEfA LT BIARTIRIEDS 7 6

SR AT ATEEE 224 0 H 125-139

20 2 igeAb 92 2 B 164 SEAIP - KE—E R B R E ARG EFEE
FEEHY A E ARG AP R E S RN DR ks JfE EREEEHZERS
I A 5 55 R R RS - femEbe B sl E e R B st 2 BT R kiR EIR S A
REMNEEZEHLFER > HEAGREZES 195 (R25 1 IHEUEFRIEE - B RS ARL
REFUR S AR ESHZ AR BMEHER > e Ab R AR 0 F 3 - (HA%K
FEH—% 2 FEEEF (—) 56 34 SRS RN - NI EAUERIR SR R -

80



> FIA ATRERS R B SR 2 A e S B ER R T R H A B B AR T2 RA
55 18415 2IHI PRatelE 2 27

HAE I AR SRFIEIL BEA B AASREEL AE Ry T EREiE | 20 L BRI 4s
— B BREATI AR R B B A Y A G SR RS - TR R
1T RIEFTORERY T RER ) B T iz ) BRERUERIES: - BETE—K > EBRE L
ErERIE - ASRIAVEAR - §REERUERGE LN > BRI R A
AR R FERERY T ERIRAE ) B0 T ERIEAGE ) o AR B TR TIEEREE
HYERISTE BER B 2 M B P » SmCeE R BRI S8 — (6] e B M TR
AR IrPd F RE DX F REOPAR?ZNEZHEMNSTENE 2 HENE
SRMEREA ? B A H AT ?

A RUEBEE A AR T AL AVERETHE ) iR AIETS A ENOR
SEERL  NIEBUEEA B ETARVEREEN - TS (FRRISREFRES
IRIEHE ) HUIRENEE o A EA MRS -

333. L pEBEREL ?

A1 FRAPIRE ST L B A3 3 2805y BTy | BT EREEE | KREE
LR - AGRETTRERIIPE - (3R TEREEREA | UE 2 & S E IR - (&
EEE SIS SRR E T ? — TR R ek
W BRI RS H I A RITER OB B RS
AR H% S E

ARSCEER.3. L DS BT (S B R 3 (ISR s LB e i L
AR (MR o FOE 0 SRR TBIIAEBEINE | o B (AL
ERENIHEE 2 MBE R - (B8 \EEE 2 A ? BB A28 R 18

2T BERALE > FERACSCE 4.1.1 FEB 4.3.1 Byt -

2 EEERE  GIREAREENARE RGN - BRI R Frasey TS =N
fE | (third-generation human rights ) - EdZ$EEfE (right to development) ~ ZHFISEAIYFEFR] (right
to peace ) ~ BEA ANJEILEEEAFEF] (right to ownership of the common heritage of mankind ) fi
51 o H=RAREVFFEURAF R —TEEASHER] (rights of solidarity ) - E—flfr E BFAG A SHYRES -
HAEZBEBFAREA - BR - ATAEFIRIFRESS AR ER - &R REFE=AANESE - 25
Karel Vasak, A 30-year Struggle: The Sustained Efforts to Give Force of Law to the Universal
Declaration of Human Rights, THE UNESCO COURIER, Nov. 1977, at 29, available at

81



SEEIR BBl R - ARSI EA ARG R AMHER " 2R
A ? A N ZRREERRIMG SO AENE 2 26140 - 5 NGBS, 4
HEREEME - B oy FA HER RN ?

BESh - R AR S (Ham 2t A EBRTA ) - g EsatE
WE ? it IR RE S ARV A R K IR FEE NS 2 MR A RE R AR =
AGHVERIEME N 3808 © By BRI APz 0y HI A0 (BRHITECRRR) - BE K
R EAEREERE A ?

B KA RS - B RBENARRFEEAYRE - L
AR BLE N EROASUEETE | BN EE B - E SR RA SR SRR P Ox
[ IR A 2 i B B

FEREPE S - PR S MR TR 4G tHE 2 - HUE > FnZATEH
ERILMTEE PR AR A R - TefibR T e BRI (" A AT
AR ? § )~ SHCARIRE (RRETRIA? ) - BOVRFUERER A8 R AERIHY
TiEE (EEAERE) - BRETFAREHFEE -

334. BB EILIERE N gL EF 4

AEIPEREASACFE  EREHE F RO R RER R R 48 5 (HER
1 RE T R U AR B R R MR AL A L A BRI ZE - M PATH S E R ER IR
B TH - BRIEHE T iREGOR « ANEAR EAEHEEFRENERN . ENEN
(B NAVERES 5 4 B i - BRIHE 15 F iR B CHVIRERERHE = - )53
e RAEERAE -

FEER A AR B AP AV E R - R VAT A A RS 1
BT FERE T 2 R - TEA B EILA Y AR REBAIA EERERY B L T » el iraviR
B VBT ASBHS TEUR BRI E IR AR o B TIRIRES, (B TUAME
B ) oy - phAE BT AVERERE | HAEE RN IR A P RIR VIR R (B S

http://unesdoc.unesco.org/images/0007/000748/074816e0.pdf#48063. See also Jason Morgan-Foster,
Third Generation Rights: What Islamic Law Can Teach the International Human Rights Movement, 8
YALE HUM. RTS. & DEV. L.J. 67 (2005).

S REASCE 2.2.3.2 # oy - DARVE ERVIAAERRG - WEREEAOESS 28 RAEITHLE
B3R -

82



EVSAEELOREEARN S AN ERUR TR TR A AR E T AREREHE -
PRI > E AR RIENT Rk R IERE T IR AVIRIRRE | PRENREME - AIF
(At e HAERIY A - DU HAER LA BLE A IEHE - 578 (7 SRR

AR - 5 WARBEE R LR R bR ey TR o BaR s
Fe—H5% -

BISaltt - BNIRIR R - BERE RGN AR T — 2 B — 1%
EHENME REMTR A2 E 2 IR > £ F UEMAN L R T
37735 BEMADLATD

34, =N

BRI AALE A T R BT A EREIAE BB NN M E - 7%
i > fEEme i BAE E (MEETSEE LR ER) Slt=E (AL
wfEat) - BRIEAVI EERE AED e, P A H R T (B i =)
EARCRIVER ; BRI 2 S5 8IEE » BRI A B AN EREA
HIAL » FF RS2 ea KIEE A - EIEASCEE3.2.28097 K 563.2. 480 77 At -
BRI A LA B RUA T2 M (R A (LA TE R PM RrER s A ay i —
RIS - (H 55— » PP AR IR E M A LR i i A A H i VEEAYIR
& - BARHRE A AT DUE O 5 AR 355

T - FATTRE A T NRA B NAVERR I S A a AL E RS
HZEE N 0 BBEZEE AR T A REYA e A BRI A 2 1 H. > iE (25t N RES
Spith A n5Ra ST - AR Fe S SRR A AT R 1A E A EIRE
W REZHAE 2 1% » A FAGIB TR T - T N gi8s| : a]DIEZ M E7A
BT PRSI - AR R A BUE - A - A ERURE AR Y256 A
BORBUS Ry N AV 2 B BRI IVE 7

HoR LR TRAE T EREH - fEESEEAZ T » BRI AL
ARNERHIRAEME : MERNEGERR G $EE4azst N (BURF) 19E3
RAFE » azat A (BUR ) VBB T afezas A (AR BHIm A E B ER T E (3R
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SlA) o POEIR > BU B REIRIARZEEA » AR SR E ORI R R
FHHE B2 BT 2a AWHG > ZEEAAREREE5HERE . A
BEIREIARENR AR > SRR RN G2 NERH St RIS

52 EEFHEAZ T RS RIREEREN - RS (F i =2
sE AHYBURT -

34.0. SIS m A H
BRI (SR > /0 TTLAE = (ERERETE S © — 2 Hardinfly AT HETE

Bl ARSI A Y - =R AR A EEEEA -

3400, 24 ¥ Eplawcs (2) U AES FRFR
TEAAEREEEZ Garrett Hardinfy A A HARRINECT » BN ERITEL H AEHEFE L
LY i AR AR E AU RS EERAARIS BLIEUR - Hardingl

B0 SFEFESE 1R - TREEE  FRst R E s R AR Sy - (E2sE AMR(E
SRS 0 BRm AR E S BRY > EHEEE S EE G -

L > AVUBREEREH

B FAEEN T EFE ) WIEMEE - rEA RAUEET 0 MBS 3.4.1.3 #4y
HY T ASEEEIRAN ) BUs BT ER AU 441 < (B Fy - fitsmss | (S50 30T A EEREA -
HOWE R R R > BRIV VA - A BANEET ) BRI RN ES - WIS VYA —ERELL T (B
56 FEethiE ) T RERIEM LG ZE A (BUN) » st NE BB A2 ig 2 s N\IFE
HIEREERT | SRR

B FEREMEENGBUNT T EEEE o BEREAALENX T TBREARERE
W T EFEHV4ERS ) TE T SMEE - HEEAARENEE BRI Z A (33
0 2w NERNFE L) - MEZREIER S50Vt NEBUT  sedafE A RS -
sEFI IR REIR T (B a2 s DI e LA M AEERERVERIEI ) © IR A= EFEAYZEE AR
ERUAMEHEHIIN (HREAFMLOET) FAA -

=0 FEEHESZT s T AL ? HNEFEME > FECAHRNEE - M
& AT AEREUR M 224 5m A am 3 - 9053 N RE&E & 2247 ~ IOLBUMHIEIRS - t R ERR i Et
& T BN > (MZEAREGF ST ERZONAR - 3863 B rERlh  EREEZE  §—
RAVER F B NRNVBUES L WAV EREREM G BUNEIT B RIEARBEZTEA - X
HE O ERRABINEREACES > MBERZTLARZIEAE? (2REEE TIRE 115 :
UENRHHEAEN LG » SR EIINE S ERTEARZIEA  BARIMARBETLA - )
NEE > FEEFEA NI EEEENZERLA 2 1o EEEZNE  ARERIAMESTESR
FEA 7 M ERZEEAN?

Btk TEEtiE ) Y TERL ) R - —(EPELE o ASCREERUSETATE B
MIERIE R FAEE LAVATE - 22 22 B R TR 2HS A AREHRIGE L hize &
Foo Bt PEBEEAS- BRBENAC o Bk kKB RBER S0

EOAFRFREINGE AT 2RPR o
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Ry » HREFIRIEBIE IR A ARR » — BB LIRIR R S UEMERE -
EAMEZM G 5% (mutual coercion, mutually agreed upon ) © 3!

RERIBUE R SUE M ERE - BRI AR AL A A A E A - 2R
Hardinffr a5y A F[EEAE 5@ » S ARy 7307 — » BLE EETLEUN ~ HEERE
FERBUNT ATES R E TR BRI - B8 FOR B NS G, > SUA SRR H
s NHYE i TR AR NP R B & R AU T R o & B AR E A RHER
it~ WepR S FImm YAME AT BHVASRE & - Chi) 2 A5RHIIIEY - Sibhig
NEHERIE B ERFT R - 1200 - AFHAVIERIR A L

3412, 5L R EDH LR B

RS 3 218y Fralt » BREALA LI AY B G AR > BRIl R IR R
AAFYA MR AN LA MR A PN R A L - 325 38 T35 B ) A 5 AR Bl 72 B R Y 4578 3%
o WL (FralEEHTSIRE TR ) FIRERERGE FUE I ERE - 2800 » B0
A3 228 At am ey - KRB RAAALAYAS B A Al g8 K S Bk iy B a]
1T AIRE IR AR IR OReE RS - E2 g5 3B - IERE ARG - Kt
A ERE R —UERE LA L -

PRI > AR RAALALAVEREE » BISAR N ETER » AR AT A
A ZFIRIRER - MRS MR - Bl — MR IREE  TRMEIRE S
FERAL (BAMETE 2B FEMERE) 5 28 @ BRI
A4bhx ~ BIE RN EREN - BAVEIARIR ABVK L RFE st R
W EREYVIREEY R DIRE L 2B RIE N - EREEHI S S SRR
i EE MV EREIM AN A S (FTREt A FERZ ) LA L - EARMIIATA A
s B RV E i OraE B ARR  fth, 1T Rt [EIRG Orate T oAt i P2 AR R ER
SRR TR HA A 2R s (AR A BB A B iy 22 5@ ] DA - 5 7 ey 7K
AIDURERE ~ 8 - ARSI DI E - B0 Al DU AR MOR )« SRAMPTA A
EH A2 SR A CE (K Fyia L FEHVERE I R AL A L) BCCMERTTT =0
e R B N AT A A RS e #h g iR M s » HARMRRTA A4
B3 1At NS5z PR AR MR 2R B2 -

1 See Hardin, supra note 137. Ai£: RASEE 3.2.1.1 BorHYEmk -
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AR ORERIP] T s BIBRRIREN R - BEZ - EREVIRH
EEAARERL T - REERIE (M) BT E - e AN mH %

AN G5 10N 22 raEERIR mr 2ACH T s © 12T > SRAFHVER R R H S
M B ARt - R — T A - 22

H A AL By S M B R (158 5 - 2P E SR TS B - AMTEIATY
"EARTF ) SIEEETSES RS AIER 5 2R BUNAT R DB
NFEART R o PSP HIERIE IR R AL - BRI (R SRSy - Rl
BUEORGE (BRELAID) BV TARSLA 4GB - (EREEATE 7RV - 26

3413, 2E =R réc)ﬂ—nf ARBEAEEA

KRR (Bt =AY e = (R AR 2
E/y T AIEEEEAT S (public trust doctrine )
AHEFFANE S EEAE R EENE L T/E/AM (Institutes of Justinian) [
R— A AR EERE AR R - B E AR TR E RN FRETRY
SF R BB E T HAAE A R AR (&2 ~’-l~'n’z}i‘fr) a3t » 3
AR FEA G PR DRFHFT RO S S5 R A LA
W~ o IR T OAIMEREME L o R IRANY - BTN AT T ALK R (Fr
AR ) T B ARIEAR - BEE S - flfdEd - RIS R FREY
B AEE AR EE RN ARG EWSE BALA - RIARREEE i
AT~ (R TR RS BN AT AR 7 <2 [ et - S5 A4 VBRI A 52 Joseph Sax
BB Y A EE R AR R BBUAS Sl Bran il ARG R R E A =
KW - (D)AREFRM EES AT QAR ERMEAGRAELA S S

HBHEIEEE (common law)

32 EREAVE > (ELL o AR ROV (P zER) B E LEN - mHb
SRR > RS T2 EICRENIREE | IR EYIAR S B A o IEA0 (Fh5RAY) B ~ A1
RN o (E (B B - ReE - FARWIEAHRL -

B3R BERRIEIRER NSRRI R 1 (SNERME ) AERR S -
S5 RERE > FiiEEE 29 0 H 287292 -

B4 ptEEATEE T RS o B AR R ARKRRCENIREEFT R AR A ERTE -

35 S HRIFIRE > BiEEE 290 H 287-296 (RR AR AL B N EAEE BUNIER) -

B6 FREEAFIIATRINENS - BEESHEMIFEFIEL - 27 - REEE > FifesE 29
H 289 - 2RI > BRI (R T R B A EH T > AIFAFIELF H e R (g T EL(T4aE—RE
S A ARG I AvAHE - R EUR -
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M EVRIF LM E T SR > G025 A\ T DR A H /KIS
BH LD (EARSREEDNGE ~ 507 - 2

DNHFEEFANE B AR AR IFA > FHHARAHBE 2 B 2 B 2R I EC
A SEEIBERL A (LAYTT By « PS8 B L] Ry Lllinois Central Railroad Company
v. linois » SLEIF e = ABEFIREE R P AEE MR ik s PRSI e T TR
FANHTRGE » B ASERERRAT - Rz /b ol fesey - 2

& - BEEBREER R ARER - A EFERAHOE R — A A
ZEVATETIPRFIE AT FEAZE N « FAl/E - B LA TEIARH R RS HilIA M 2
BT R AV ERESEREI - A st AN A EERAD R —E
HIE PR BUFSE A EFE ERVERE - AEREUL (taking) - RSN DTS
HIRE < OEEREENE - WARIRERE LA G R RIS - A

27 See Joseph L. Sax, The Public Trust Doctrine in Natural Resource Law: Effective Judicial
Intervention, 68 MICH. L. REV. 471,477 (1970).

238 See id. at 485-89.

239 See Illinois Cent. R.R. Co. v. Illinois, 146 U.S. 387, 453 (1892) (“A grant of all the lands
under the navigable waters of a state . . . would be held, if not absolutely void on its face, as subject to
revocation.”). AZEH - (FFIFEININGRE Y 1869 FE R TERE (Lake Michigan ) —T/A#IHY
TS EE GRS TR RS A E] - BEAEIEITRSE o (EAE 1873 AR - NG S - el
Tt > SR FRAIEE IR KA T A R - ik ERR R = AR » AR R R
HE T3t R T ~ R RS AR - AaatEssl - PRSI AR IN A AR A A (G
& 5 PAEE N R Rt A R st AR ~ R PEiA T Ay EE B T AERE -

240 1% McQueen v. South Carolina Coastal Council —Z&» |85 By & F GRS L ra A
R E RS EIEE S (Office of Ocean and Coastal Resource Management ) FH 5%} £ 5 1 i i
{TIEHE - ERIEE 7S FRAF DA N I - SERSOEEE - RIEHE R RREEIL

(taking) - JETHHE o HFE-REERGINRE A EN A SRR - S8 BRI TSR
ANIETEHE - AISRIEEA - BUFINMS Rafe NRIH T E S R E R R
SEAVTT B R RERR B © See 354 S.C. 142 (S.C. 2003). 1 Esplanade Properties, LLC v. City of Seattle
—% > [RERHRFUIEFTE (Elliott Bay) FLMFTA A - [AIPEHERE HBUR FREEHHSE 23 3t
BEE0] - FRETR EREBE - (ERFEEE L FERARE RIBREN AL EFEA - el i
B - See 307 F.3d 978 (9th Cir. 2002). EAIEMZEN: » £ EEI41 : R.W. Docks & Slips v. State,
628 N.W.2d 781 (Wis. 2001); Wilson v. Commonwealth, 583 N.E.2d 894 (Mass. App. Ct. 1992). DL
HECEAEARERELES AMEFEFEANEE(L T BUFER A VB HFRHIRLA I ZERE T A
DT DABREME - ERE DI B EDER A E FTERAY M A ek § K 3% TR 22
PR G & u R ende B - RTTAT DUBUHIE - BRI ERHE &R 25 505k
TR 55 S04 SRR ER Ry FERE AT B TR R SRR OIS (- S i B2 [RI A RAVALA Tt AR
B2 5 T 4eRF NHETTIFGHY AN s H Y HRREHEG - 2 EREA & 21 - B REIR E
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BERFY A HASFEIR R SRR B H R BRI AN R A IHESEEY R A 2251
NRFHE R FIONNZE IS (Mono Lake) 57KZE - !
ANHEEEFANE R ik ERVARIRRT & R A EFA TR - B H
B% (case law) HY—ER5y > HIEF#EEIM R T SARERIRE S TH0E] - fE55ED
NHEFERAEVEESRAREANEE - FihlEfE1970F LI & B oseph Sax
SIEIVIRE 2P B A SR S B R EEE R R B R R B s e AR )
HYEEHL S T AHEEER AT ARGt s E - AR A Z
REVHES: - 512 B REREVA i AE el By AL ERE 7 < 2%
BHEARHY A SEEIR R > EER EEIA R RS E S AR R B HI BIA T HE 2 B
fE o ORSF LR MALA WM ERER RS S 3 IHttEY - SRR A EFE R AR L2 BOR
(anti-majoritarianism ) ~ AR A 1 USRI AR ~ SRR ETRAD S Ak
THR - BHAIR B EGAN SFA EA NIRRT < 2
R SF EFRAVHEEE > Ammafat > AEFEFE AR ERZ O EEER © (1)
FUEBERN AL - QKHAAME (common property ) BLFAH A 2 fEIHY -

NIEE) - BN EREATR R - 25 SABTRESS 400 55k (SR RALA T3thAyREERS
FETL AN A BRI - EREV EE RERVRT AR AE - BURTFEMR b St ) -

241 See National Audubon Society v. Superior Court, 33 Cal. 3d 419 (1983). AZERYA\IL(SEHL
FEENINAEEZ AR (Sierra Nevada) FYELEEE] (Mono Lake ) o B3 £y PR OH » 7K T
SR H N IARAIRL S PP R /A « 1940 A28 /K &5 R ( Division of Water Resources )
FF A T /KA IREBLREFES (Department of Water and Power ) 73 ASLEEARYAOREUK < 2
1970 K} » /KETREREFRH O A& F S0/ K RIFTA R85 | B8 » EEEEEH/KAL
T NS RS AR E RTINS Y S R S KRB R REI - PR E]
# National Audubon Society FiREFEHEE N AHSEEMZE » IRIZEAUKHITT R¥ AR
F o BHREZEE RS o NG S AR R B AR Z S KA N RIS 10 E AV HUKRE
NFAEFEAEZE (B EEEROININACERY B ) FE EAHEER < ARl R B A HE A
AN BB THERUKEMEZE A A - RIELNBUFE S ECOKE RS » TREREA RS SEH

(AHEFEWE ) HIFZRIIAEE -

242 See Sax, supra note 237; Joseph L. Sax, Liberating the Public Trust Doctrine from Its
Historical Shackles, 14 U.C. DAVIS L. REV. 185 (1980); Note, The Public Trust in Tidal Areas: A
Sometime Submerged Traditional Doctrine, 79 YALE L.J. 762 (1970).

243 See Barton H. Thompson, Jr., The Public Trust Doctrine: A Conservative Reconstruction &
Defense, 15 SOUTHEASTERN ENVTL. L.J. 47, 50-54 (2006) (/148 IAZEL R ANAVEEE » 5 1970 F4%
DIARAVIEEL 5 TR{EER IR ZE 2 A (S5 R AW (re€ 2 Ba 1E E 4R HY TR R EIK ~ 3t oK~ b
HE HRER).

4 See id. at 54-58 (FRap{RSF FEEHA SRR AIRVHEED).
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B (HFAA W BRI EBIE B ER A 5 Q) B Am MR E IR IR
WERIAROHES  (DIREES TSR EENER o HEEAFE I E
OMEE > A BEER - AREHRAEE T RRF IR EF#ES - P EE
| BB SaxBE AR B A S FUR AINE R N RIE B B AR 2 JRER PR B SR 1Y
s - (BT A ISR AEA R AR E S M - 2

BEAh o T H S EARAVEER AR - RERFE5E  BERA - REEE
FRIMEIR IR > 25 Mary Wood3 Fyia B FATTINRE AR AHIRS £ K il L
R > (HERIRE B RIDEAE M AMIE EHES - AlSic B OB R2ZEAmNA
FEE AR - 2 NEEERAMASTEIREEN | Wood TIRIEARAIMEFEFRA -
PLTEZMEEE ) (Nature’s trust) {E R ARSI ARG - *THE > FRIZEE
BEAX » AR Vi L iRR A S SR 0 R A E A7 RSB R 48 S - 24

WM 2 AEFERAER G2 IRSF ERFHMET - HAwE LER
MEEEH C H5— 07 > FIRBEAEA A ETLR RS A ALE -

TR BN R > ANHEFLERAEGRE T - BE K FE AR E
PRER > TEZAER " ASLEEEIE | > AR T RANFIGRETER » B R
BERRERAL  F2BAAY: - DESE Y HEFSHLAIEERAE

245 See id.

246 See Sax, supra note 237, at 491-546.

247 See MARY CHRISTINA WOOD, NATURE’S TRUST: ENVIRONMENTAL LAW FOR A NEW
ECOLOGICAL AGE (2014).

248 See, e.g., Jordan M. Ellis, The Sky’s the Limit: Applying the Public Trust Doctrine to the
Atmosphere, 86 TEMP. L. REV. 807 (2014); Kylie Wha Kyung Wager, In Common Law We Trust: How
Hawaii’s Public Trust Doctrine Can Support Atmospheric Trust Litigation to Address Climate Change,
20 HASTINGS W.-N.W. J. ENVTL. L. & POL’Y 55 (2014); Elise O’Dea, Reviving California’s Public
Trust Doctrine and Taking a Proactive Approach to Water Management, Just in Time for Climate
Change, 41 ECOLOGY L.Q. 435 (2014); Gregory S. Munro, The Public Trust Doctrine and the Montana
Constitution as Legal Bases for Climate Change Litigation in Montana, 73 MONT. L. REv. 123 (2012);
Julia B. Wyman, In States We Trust: The Importance of the Preservation of the Public Trust Doctrine
in the Wake of Climate Change, 35 VT. L. REV. 507 (2010); Robin Kundis Craig, Adapting to Climate
Change: The Potential Role of State Common-Law Public Trust Doctrines, 34 VT. L. REv. 781 (2010);
Tim Eichenberg et al., Climate Change and the Public Trust Doctrine: Using an Ancient Doctrine to
Adapt to Rising Sea Levels in San Francisco Bay, 3 GOLDEN GATE U. ENVTL. L.J. 243 (2010); John
Meyer, Using the Public Trust Doctrine to Ensure the National Forests Protect the Public from
Climate Change, 16 HASTINGS W.-N.W. J. ENVTL. L. & PoL’Y 195 (2010).
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st ERVEIR - A MR e LAY B - SR A HARE R
AR - 2P B BRI AL A LAV R ARG PO N ISR A A FaRE
FITE -

&

342, BN 29 B

BAL  ARIFBAFEERR 22 TR OES BERRFH - 3
BAM > AR NG R B P ARSI GHE T REIREIIADIK (S0
ANOASBAHE T 2 BIERHURS, » PEREERRRES - 878 - K T (555 AR
WSO E R BB AR EIIEE - DPIE 28 BfEm StV S 2 G E N R
AT NOTEAE B ATERIEEHER -

B2t NAERHEEMENRS - BRIEDZ EEHEANEE - BREUE
Dl EstMENIEA 240 BB EEMEERE A NERER  ME=
SRR IEE BT AGFEREE o 2XEM - BUNH 2R R — LRIk ER IR 25
N80 Beb] RIBBE R~ 0 F AR ARBBE M PE L2 LR
ZAREREARBEMOFIF L T RARRM A ARZVYRERMP w5
PR T R o WUIRDULEER R EIEAIREA > LIS > EEHYZE
MNIAFERA _ERER -

3421, Fik mppentem A
A R BN RHEEAVE S ISR ARIRAER R AR T o I BHy
FIAIERERERNEERE © " AERARER  HHEBERINENRETAEARDN
FIzRMEEA | M AFEERFE © TR TERHA R > S
AHARBEEAHEHAERE R SIRENZEEA 0 MAFEUSA FREIREAZE

2 ZRUKCE 32,11 ~ 34.1.1 ~ 3.4.1.2 #43 »

P02 RAE 322 85y

BB SRR E G AR RIS TE > SR N - YRS T

#2225 R (2009) o (EE0%) 0 WAk H 217 246 fiEg (DA EA R
TRECESR 2 8N - ZEE NEILRIRAUEE N IRFT R B = NEF ST ER » 256 ATERRHL
THRARHAM EENIR B TR, ) o

253 HAw. CONST. art. XI, § 1 (“All public natural resources are held in trust by the State for the
benefit of the people.”).
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T S BRESE SRR RIE B Z A i R
TR SEHE I T R A -

3422, ZREROTEEINTR I NERBRRZZ S5

RHEFEHVE R E BN BAGHVERIREHIAMN - B2 IRIRES aE
H{E)%A ( Comprehensive Environmental Response, Compensation, and Liability
Act> CERCLA) ~ A H752% % (Oil Pollution Act ) DL K 5 7/K% ( Clean Water Act )
AR R - ZFTLUEIESR - RN RiE =EAEREA B AEFIEE (natural
resource damage ) HYHHEARE  BELARFTHENH AR » AR
iz e A IR S RIBEEHIRIETT R AN E L /54 AR A
RyEFE8E | BN R A BRI E ATl A HEEE R RIRVER S - BlZE ~ MU ~ B
28 (Indian tribe) By BHAREIRRIZEEA @ fe (FE 1) AERARATTH
i KEaTTH (ARG TRAHESITRITRE H KM aEH ) KA
HHEE -

M2e BEEREHR 2 § =2 (CERCLA)

CERCLARVAREIZ/ O N B A BV E P iR 5 4 R H R G B (T
BTSRRI - RIBCERCLARIRE » TEGEEfHIFTA A ~ E9HE 5
FATRANF—TEEERR T BRESAEENEELVN  BEFEARAEBRIEE

(natural resource damage ) HYRHMEE (T - »°MjCERCLARHA 5t » FIlE Ry A4
MRy "SRR, (Superfund) -

CERCLAK " HZAE 5, (natural resources ) FLiE fy FHFEBIEUNT ~ INEUF

T BUR SREN 228075 F e ~ B ~ BERRMERtMRr A Bz Hzedny -t - o

234 Constitution of the Kingdom of Bhutan, art. 5.

5 B CERCLA F{F FRSEIF MGG 2R BE5 (2015) > ( TKEAHR
By I RO N KOS A AL | R L IERAHR T BERAR RS ) - O HT) > 66 %5 3 1A
H 36-40 - Bflj® CERCLA FEFHAYHIE /44 > 2 F @ JOHN APPLEGATE & JAN LAITOS,
ENVIRONMENTAL LAW: RCRA, CERCLA, AND THE MANAGEMENT OF HAZARDOUS WASTE 128-285
(2006).

256 See 42 U.S.C. § 9607(a) (2012).
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BPAEEHEY) ~ AEWIBE ~ 2R K UK - BRFAAKREERE - PTEAEWEIT4
BENEGRE > REREREER  JSAEERSEEEUN - INBURE -~ EH%
MEETANABREFIEENWREE T ERESSSINATEENRER  IME
AR 0 e TR F R AT R T R o BUFERZEE NRIE T
ZHIREE S EEERZEALRE > ERPEE B AR RIS ZEE BRE R
Y (i > replacement) o 2®[t4f » CERCLAN KL E S5 BIXE47 K 5N
[EfEE B ARAERIVZELA - AL EAREREE - *°

FARNEBARES » CERCLAMUE M E B 5 S A BB S EE - 5
V6~ B RSN S HE IR (R AR R TE < *O BT RS BB S A
ST EYER R 0 BEE E AR R CERCLAF STFT IS B STER ~ P R A ST M1
& #WEE ABAR IS - 2O

3

e

2)% % i3 %2 (Oil Pollution Act)
sy A A B ARG FIEERHENRE - RIBEAE » FETFEIEREM
RA R e B B R ase I Y R T AT AT T 7Kk B 2R /K R B B s 4R MRS BT A Y

257 See id. § 9601(16) (“The term “natural resources” means land, fish, wildlife, biota, air, water,
ground water, drinking water supplies, and other such resources belonging to, managed by, held in trust
by, appertaining to, or otherwise controlled by the United States . . . , any State or local government,
any foreign government, any Indian tribe . . . .”).

28 See id. § 9607(f)(1) (“In the case of an injury to, destruction of, or loss of natural resources . . .
liability shall be to the United States Government and to any State for natural resources within the State
or belonging to, managed by, controlled by, or appertaining to such State and to any Indian tribe for
natural resources belonging to, managed by, controlled by, or appertaining to such tribe, or held in trust
for the benefit of such tribe . . . The President, or the authorized representative of any State, shall act on

behalf of the public as trustee of such natural resources to recover for such damages. Sums recovered

by the United States Government . . . [or] by a State as trustee . . . shall be available for use only to
restore, replace, or acquire the equivalent of such natural resources . . . .” (Emphasis added)).

29 See id. § 9607(f)(2)(A) (“The President shall designate . . . the Federal officials who shall act
on behalf of the public as trustees for natural resources . . . . Such officials shall assess damages for

injury to, destruction of, or loss of natural resources . . . and may . . . assess damages for those natural
resources . . . .”); id. § 9607(f)(2)(B) (“The Governor of each State shall designate State officials who
may act on behalf of the public as trustees for natural resources . . . . Such State officials shall assess
damages to natural resources . . ..”).

260 See id. § 9611.

261 See id. § 9607(c)(3); 26 U.S.C. § 9507(b) (2012).
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262 See 33 U.S.C. § 2702(a) (2012).

263 See id. § 2702(b)(2)(A) (“Damages for injury to, destruction of, loss of, or loss of use of,
natural resources, including the reasonable costs of assessing the damage, which shall be recoverable
by a United States trustee, a State trustee, an Indian tribe trustee, or a foreign trustee”).

264 See id. § 2706(a)—(c).

265 See id. § 2706(f) (“Sums recovered under this Act by a Federal, State, Indian, or foreign
trustee for natural resource damages . . . shall be retained by the trustee . . . for use only to reimburse or
pay costs incurred by the trustee . . . with respect to the damaged natural resources. Any amounts in
excess of those required for these reimbursements and costs shall be deposited in the [Oil Spill
Liability Trust] Fund.”).

266 See 33 U.S.C. § 1321(£)(5) (2012) (“The President, or the authorized representative of any
State, shall act on behalf of the public as trustee of the natural resources to recover for the costs of
replacing or restoring such resources. Sums recovered shall be used to restore, rehabilitate, or acquire
the equivalent of such natural resources by the appropriate agencies of the Federal Government, or the
State government.”).
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At the end of the day, no amount of investing, no amount of clean
electrons, no amount of energy efficiency will save the natural world if we
are not paying attention to it — if we are not paying attention to all the
things that nature give us for free: clean air, clean water, breathtaking
vistas, mountains for skiing, rivers for fishing, oceans for sailing, sunsets
for poets, and landscapes for painters. What good is it to have
wind-powered lights to brighten the night if you can’t see anything green
during the day? Just because we can’t sell shares in nature doesn’t mean it

has no value.
—Thomas L. Friedman (2008). Hot, Flat, and Crowded: Why We

Need a Green Revolution — And How It Can Renew America.
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