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Abstract

The system of fine of indirect enforcement is established in the Family Act that
was implemented in 2012. In the ruling or executing the payment for living expenses
of the household, for expenses of maintenance or for alimony, the ruling court and the
executing court may, upon the creditor’s motion or on its own initiative, by a ruling
order the debtor to pay an amount of mandatory payment to the creditor when the
payment is not made within the time limit. This mandatory payment, named the fine
of indirect enforcement, is one of the methods of the indirect enforcement. The fine of
indirect enforcement, similar to default surcharge, is able to urge the debtor to
perform obligations by announcing the disadvantage on property. The establishment
of this system not only indicates that the theory of supplemental indirect enforcement
has not been applied in the procedure of compulsory enforcement in Taiwan, but also
admits that indirect enforcement could be adopted in mandatory enforcement.
Considering the fact that this system has not been commonly used in legal practice,
this thesis is based on the view of comparative law and aims to propose appropriate
ways to interpret as well as to legislate this system.

Regarding the nature of fine of indirect enforcement, it is considered as one of
the methods to execute the obligation as the Japanese system, rather than a method to
constraint the obligation in French system. The legislative explanation indicates that
fine of indirect enforcement is a punishment which will happen when the debtor
violates a writ of execution or an order of performance, and it is different from the
compensation. Unlike French law or Japanese law, because the default surcharge has
already existed in Taiwan, based on the non-contentiousness hearing of substantive
law and the assistance of governmental mission, the fine of indirect enforcement
should be assigned to the creditor. Furthermore, concerning the necessity and
reasonableness of the system, instead of the dichotomy between the case-judging
institution and the obligation-executing institution, this system allows the executing
court to issue a writ of execution and the ruling court to add a method of execution in
its decision. Referring to the interpretation of either French or Japanese system, the
important requirements of fine of indirect enforcement are how to avoid harsh
execution and ensure effectiveness. In order to prevent from harsh execution, the
Family Act stipulates factors of determining the amount, the limitation of the amount,
revoking the ruling on court’s own initiative, and the regulation of changed

circumstances. Besides, to assure effectiveness, instead of acting as a tool of
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compensation as the regulations in Japanese law, the Taiwanese system allows the
case-judging court to make a decision of fine of indirect enforcement as in French
law.

About the applicable scope of fine of indirect enforcement, the Family Act
provides that the scope is limited to payment for living expenses of the household, for
expense of maintenance or for alimony. No matter how to pay the payment in these
cases, whether to claim for the amount of payment determined by court, or to claim
for the payment according to an agreement, all aforesaid cases are included in the
applicable scope. Referring to the French and Japanese system, this thesis dedicates to
broaden the applicable scope to all kinds of cases, and to grant courts the discretion of
selection of suitable methods in the future.

There are two kinds of fine of indirect enforcement existing in current law. One
is the fine determined by case-judging court on a ruling, and the other is the fine
ordered by executing court. The former is referring to the system of additional
payment in small-claim proceeding while the latter referring to Japanese law is
equipped with more complete regulations. When the court makes a ruling of these fine
of indirect enforcement, it has to evaluate all requirements and factors to determine
the amount of fine, especially the financial situation of the debtor. If there is a
fundamental change of circumstances after ruling on fine of indirect enforcement, the
court can modify or revoke the said ruling in order to ensure the debtor’s solvency.
The ruling on fine of indirect enforcement is used as a writ of execution. When the
debtor doesn’t perform the obligation, the creditor can motion for compulsory
execution in accordance with the ruling.

Lastly, concerning the operation of the system nowadays or in the future,
referring to the legal practice of Japanese system, it can be interpreted as follows.
First, the court can adopt two or more kinds of methods of execution for the purpose
of various selections of execution and effectiveness of execution. Moreover, regarding
the restriction of fine of indirect enforcement, if the obligation is unable to perform by
the debtor himself and needs the assistance from others, he has to try his utmost to get
the assistance. Otherwise, the ruling on fine of indirect enforcement will be made, in
order to impel the debtor to adopt every action expected. Besides, the fine of indirect
enforcement is applicable for provisional remedies proceeding, and it may be ordered
in accordance with ruling on provisional injunctions or injunctions. If a writ of
execution becomes invalid or a ruling on fine of indirect enforcement is revoked, the
creditor may claim the debtor to return the benefit from the ruling on fine of indirect

iv
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enforcement in accordance with the provisions concerning Unjust Enrichment.
Furthermore, about the execution of forbearing obligation, the court can make a ruling
on fine of indirect enforcement in advance when there is the possibility that the debtor
will violate the obligation, even if the actual violation of the obligation has not existed,
in order to ensure that the obligation could be really performed.

Key Words: fine of indirect enforcement, the theory of supplemental indirect
enforcement, dichotomy between the institution judging the case and the institution

executing the obligation, prevention from harsh execution, sureness of effectiveness,
parallel use of methods of execution
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Cass. 1e civ. 30 novembre 1960, Bull. civ. 1960 1 n°522,p. 425 ; Cass. le civ. 17 janvier 1961,
Bull civ. 1961 I n°40, p.32 ; Cass. le civ. 5 novembre 1963, Bull. civ. 1963 [ n° 476, p. 403 ;
Cass. 1le civ. 17 mars 1965, Bull. civ. 1965 I n° 195, p. 143 ; Cass. soc. 26 octobre 1965, Bull. civ.
1965 IV ne 712, p. 599;Cass. com. 15 novembre 1967, Bull. civ. 1967 III n° 369, p. 349 ; FilLEE
NE > SR/ KEL DO JidEsE 17 > H 212-213 -

117 P Hébraud, Observations. RTDC 1959. 778 ; H./L. Mazeaud, Observations. RTDC 1960. 116 ;
Meurisse, L'arrét de la Chambre civile du 20 octobre 1959 sur les astreintes, GP 1960 II doctr.
13 et s.; Marty/Raynaud, Droit civil, t II, 1¢r vol, 1962, n° 679. V. aussi D. Denis, op cit., n° 123 ; i
5/H  KAEL DI Fiifgst 17 » H 214 -

118 H,/L. Mazeaud, Observations. RTDC 1960. 317 ; ##5 [ : A& D3 Fi#EsF 17 > H 214 -
119 Meurisse, op cit., p. 13 : #i5[H : KEL D3> FitgsE 17 > H 214 -

120 Cass. le civ. 12 juillet 1960, Bull. civ. 1960 I n° 389, p. 319 ; Cass. le civ. 17 janvier 1961,
Bull. civ. 1961 T n° 40, p. 32 V. aussi D. Denis, op cit., p.189, note 3 ; #I5[H : k&L DX > HifE
=17 0 H 219 -
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121 1, Boré, La liquidadion de I'astreinte comminatoire, D 1966 chron. pp. 163-164 ets ; f#5[H :
RAEL DI Filtgat 17 » H 220 -

122 D. Denis, op cit., n° 155 5 #5[H : KEL D3N Fifgat 17 - H 226 -

123 Marty/Raynaud, Droit civil, t. II, 1er vol.,, 1962, n° 679 ; Holleaux, D 1959. 537 ; P. Esmein,
Peine ou réparation , Mélanges Roubier, t I, 1961, p. 39 ; J. Boré, La liquidadion de 'astreinte
comminatoire, D 1966 chron. pp. 164 et 167 ; Boyer, Rec. gén. Lois, 1960, p. 241. 55— 51 > &R
[HEFRIRLA I 2 2% > HIA @ H./L. Mazeaud/Tunc, Traité théorique et pratique de la
responsabilité civile délictuelle et contractuelle, t. 1II, 5¢ éd., 1960, n° 2498 ; E. Viot-Coster, op cit.,
p. 130 ets.. V. aussi D. Denis, op cit., n1°157 ; @5 [H : KJEL DI > Hifgsk 17 > H 226 »

124 D, Denis, op cit., n° 145 5 E5[H : AJEL DI > FifEsF 17 » H 226 -

125 1, Huguency, L'idée de peine privée en droit contemporain, thése Dijon, 1904, p. 1 et 3 f#5[§ :
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126 D, Denis, op cit., n°146 ; #5[H 1 K&EL D3 Fifgst 17 - H 227 -

127 1. Huguency, op cit., pp. 22 et 26 ; E5[H : AJEL DI > FifEsF 17 - H 228 -

128 D, Denis, op cit., n° 156 ; EH5[H : AJEL DI > FifEsF 17 - H 228 -

129 D, Denis, op cit., n°s 156 et 162 ; #5[H : AJEL DX > Fifgsr 17 » H 228 -

130 B. Starck, La responsabilité civile considérée en sa double fonction de garantie et de peine
privée, thése Paris, 1947, p.371 ; #i5[H : KJEL D3N > Fidgsr 17 » H 228 »
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131 ], Boré, La liquidadion de I'astreinte comminatoire, D 1966 chron. p. 168 ; §#5[H @ K& D
30 gifEEE 17 > H 229 ¢

132 M.-L. Rassat, L'astreinte définitive, JCP 1967 1 2069, n°s23-24 ; 5[ : AEL DI > FHifE
517 0 H 230 -

133 A, Tunc, Observations. RTDC 1960, 672 ; ##5[H : &L DI > FifEsF 17 » H 230

B3 KEL DI HifEEE 17 - H 230 -
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135 J, Boré, La liquidadion de I'astreinte comminatoire, D 1966 chron. p. 167 ; #5[H : K& D
30 Hiitgst 17 - H 231 -

136 P, Mazeaud, JCP 1957 T 10118 : ##E [ : AJEL O3 > §ifEsr 17 > B 231-232 -

87 FKIEL DI FHifEsE 17 0 H 232 -

138 P, Hébraud, Observations. RTDC 1968. 755 ; 5[5 : AJEL D3N miEsE 17 » H 232 -
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139 D. Denis, op cit., n° 168 5 #5[H : KEL D3> Fiifgst 17 » H 232 ¢

uo JOEL DX FiltEEE 17 » H 232-233 -

141 P Hébraud, Observations. RTDC 1968. 754-755 ; §#E[H : A& D3N > Fij#EsE 17 » H 233 »
142 P Hébraud, L'exéction des jugements civils, Revue internationale de droit comparé 1957. 190 ;
A. Tunc, Observations. RTDC 1960, 672. V. aussi D. Denis, op cit., n° 171 ; #5[H : K& L D30 7
fa5k 17 - H 233 -

143 P, Mazeaud, JCP 1957 II 10118;P. Hébraud, Observations. RTDC 1968. 755. V. aussi D. Denis,
opcit,n° 172 ets.. #5[H : KFEL D3N Fiifgst 17 - H 233 ¢

144 M.-L. Rassat, op cit., n° 24 ; BE5[H : AKBEL D3> FifgsE 17 - H 233 »

145 D. Denis, op cit., n° 171 ; #5[H : KEL D > Fifgask 17 > H 233 -

146 P Hébraud, L'exéction des jugements civils, Revue internationale de droit comparé 1957.
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147 D, Denis, op cit., n° 173 5 @5 [H : KEL O - 7ifgsE 17 > H 234 -

148 M.-L. Rassat, op cit., n°s 25-26 ; #5[H : AEL DX Fitgst 17 » H 233 -

199 FEL DI HiftEsE 17 - H 235 ¢
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150 F. Chabas/S. Deis, op cit, n° 9 ; E. Chabas, La réforme de 'astreinte, D 1972 chron., p. 271 ; 5|
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153 H,/L. Mazeaud, Observations. RTDC 1957. 539-540; 5[5 : A& L D3N FHifg:F 17 'H 204 -
154 Holleaux, D 1959. 538. V. D. Denis, op cit., n°236 ; 5[ : KEHL DI Hifgst 17 » H 205 »
155 KEL DI {ifgEE 17 0 H 208 -
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