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ABSTRACT

Both in court and 1n school, the interpretation and application of code 155 of the Securities
Exchange Law are in extreme dispute. Even on legislative level, the differences between the
scholars are not at any hope of dissapearring. The root of this problem is that we are not quite sure
what legal good we are trying to protect through the criminal liabilities this regulation could
enforce upon. Even if we do know what legal good this regulation is really protecting, 1s this legal
good a legitimate one? Is it really worth protecting by imposing criminal liabilities? Those would
be the next questions. This paper enlisted all the legal goods theories that have been pointed out on
this issue by Taiwanese and American scholars, after analyzing them, only “personal property
legal good” is the legitimate legal good of this regulation is the conclusion of this paper. Based on
the aforementioned understanding, this paper rethinks the definition of manipulation on the stock
market and if 1t 1s truly a problem worth regulating, and if it 1s a problem, 1if it 1s worth regulating
by criminal law. After apprehending that the nature of manipulation 1s fraud, not only does it need
to be regulated but also needs to be regulated by criminal law. The fraud clause in Taiwanese
criminal law calls for a specific intent of the wrongdoer, the wrongdoer has to have an intent of
gainging interests. On the other hand, the fraud clause in Securities Exchange Law has no words
for a specific intent; however, this way the scope of the fraud clause in Securities Exchange Law
might be to broad. In conclusion, this paper suggests that the fraud clause in Secutities Exchange
Law adds “intent of illegal gaining of interests or damaging the interests of other’ s~ to its

words.

Key words: market manipulation, manipulation, criminal liabilities, stock market, legal good.
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> See Note, Regulation of Stock Market Manipulation, 56 Yale L.J. 509, 509-510 (1947).
*( “---the fact emerges with increasing clarity that the excessive and unrestrained speculation which dominated the
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o NELFIPAHE S 1B NGEEIR 5 ES 22 RN FNESS 133 (R5 1 TH > JERRER 504
55175 RIS RRAT: - FEIERER 1 U S HE T H DA AU A (RS 2 ATRE R
AR Rl - AER G LRI 278 5 BE B FRE AR SEC v. W. 1. Howey —2&"Fit
Rt Z BB L HFIAE R [F] i A B B 5 HAR

ARILLARy - FESFHBALERIN - B eI LS Wi B e AR #ise i EAViRAE
B AL TREFETERRIASE T AR - MRSRET 1933 5825704 Section 22)(1)#1
E I EFL(investment contract) By 28 25 (securities) . —H# » HAT 1934 427 5558 5k
Section 3(@)(10)* HFIRVEAEEFE » BISEEDEA FREESAT R s B A B s Nl 2 A e
BB MEE 2 S E L GBI HaSr K A 2 EE RS © Howey —F(E (AR

s > BEEE 20 0 B 41-42 5 HEEIE > BB 100 EH 17-18 ¢
*SEC v. W. J. Howey Co., 328 U.S. 293 (1946). [hereinafter Howey].
715 U.S.C.A. §77b(a). Definitions statute provides:

When used in this title, unless the context otherwise requires—

(1) The term  “security” means any note, stock, treasury stock, security future, security-based swap, bond,
debenture, evidence of indebtedness, certificate of interest or participation in any profit-sharing agreement, collateral-
trust certificate, preorganization certificate or subscription, transferable share, investment contract, voting-trust
certificate, certificate of de- posit for a security, fractional undivided interest in oil, gas, or other mineral rights, any
put, call, straddle, option, or privilege on any security, certificate of deposit, or group or index of securities (including
any interest therein or based on the value thereof), or any put, call, straddle, option, or privilege entered into on a
national securities exchange relating to foreign currency, or, in general, any interest or instrument commonly known
asa “security” , or any certificate of interest or participation in, temporary or interim certificate for, receipt for,
guarantee of, or warrant or right to subscribe to or purchase, any of the foregoing. [emphasis added].

*15 U.S.C.A. §78¢c(a). Definitions and application of title statute provides:

When used in this title, unless the context otherwise requires—

(10) The term  “security” means any note, stock, treasury stock, security future, security-based swap, bond,
debenture, certificate of interest or participation in any profit-sharing agreement or in any oil, gas, or other mineral
royalty or lease, any collateral-trust certificate, preorganization certificate or subscription, transferable share,
investment contract, voting-trust certificate, certificate of deposit for a security, any put, call, straddle, option, or
privilege on any security, certificate of deposit, or group or index of securities (including any interest therein or based
on the value thereof), or any put, call, straddle, option, or privilege entered into on a national securities exchange
relating to foreign currency, or in general, any instrument commonly known as a  “security” ; or any certificate of
interest or participation in, temporary or interim certificate for, receipt for, or warrant or right to subscribe to or
purchase, any of the foregoing; but shall not include currency or any note, draft, bill of exchange, or banker’ s
acceptance which has a maturity at the time of issuance of not exceeding nine months, exclusive of days of grace, or
any renewal thereof the maturity of which is likewise limited. [emphasis added].
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ZRTRE R AdERE NHE R ILESEE (common venture ) - Hzi S 2RHU A
HHRARE = ANVEEB G S - o EERAN : — ~ WHASR A (an
investment of money ) ; = ~ BB VEKE N —{EILEZFEZE (in a common enterprise )
=~ ENAEANZIAE (with an expectation of profits ) + VU ~ M2 FHEEAKE R
N Z2%% 77 (solely from the effect of others )

FEREASEE 2 b SEREBADAHEER = - & A NA M ZBIEHL SEC v.
Edwards ZE1E T 5 Ry 2 Mt > HZR" > 1 Howey ZEATHE K AVER] (profits) H
FUREE NI E Z B8 2 Flas - fEEm(Ror 4l ~ HIGE A Z SORBEE S W
BB o mRE S AEESET AR AN o PSRN - FIE A
IRARE A A 25577 » T4CABEIRE SEC v. Glenn W. Turner Enterprise” 28 RS i 8 &,

i o SRR B NHYERIANSR E2 (essentially ) HURFYSHE NS = AN ZE5 IR AE
& EFECREEIR (solely) HVIRE > IEIIRFGEHIZ HEY » HRBFIR= AR

A United Housing Foundation, Inc. v. Forman“ZH {2 » fiifd F AlIZE TR
(entrepreneurial ) BXEFEMAY (managerial ) FEFAREUCRE S Howey ZEFTHEH 2 2R
(solely) »

¥ Howey, 328 U.S. 298 (1946). ( “An investment contract thus came to mean a contract or scheme for ‘the
placing of capital or laying out of money in a way intended to secure income or profit from its employment.”  State
v. Gopher Tire & Rubber Co., 146 Minn. 52, 56, 177 N.W. 937, 938. This definition was uniformly applied by state
courts to a variety of situations where individuals were led to invest money in a common enterprise with the
expectation that they would earn a profit solely through the efforts of the promoter or of some one other than
themselves.” )

“ SEC v. Edwards, 540 U.S. 389, 124 S. Ct. 892, (2004) ( “The profits this Court was speaking of in Howey are
profits—in the sense of the income or return—that investors seek on their investment, not the profits of the scheme in
which they invest, and may include, for example, dividends, other periodic payments, or the increased value of the
investment. There 1s no reason to distinguish between promises of fixed returns and promises of variable returns for
purposes of the test, so understood.” ) [hereinafter Edwards].

'SEC v. Glenn W. Turner Enterprise, 476 F. 2d. 476 (9th Cir. 1973). [hereinafter Turner].

* United Housing Foundation, Inc. v. Forman, 421 U.S. 837 (1975). ( “the presence of an investment in a common
venture premised on a reasonable expectation of profits to be derived from the entrepreneurial or managerial efforts of
others.” ) [hereinafter Formanl].
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JER i~ SRR A EEM T AR # 2 #l 0 ifE  BEIRETS LS AR ESH U R EE A
sz YAMRE LI — 2RI RIRRIERL > R FSEEAEE RIIAE - DIREE
HRGEZHEET NI REIE S A TRIES S EB R = AR Reves v.
Ernest & Young"—ZEFrfz 2 RN (family resemblance ) BAPU{EHE 2L
(guidance ) {FRHET A FHEIFERIEZFHHF L oA EH 2 HIZE -

WIRTELES [ 2 3580 1933 FE5470% Section 2(a)(1)EE 1934 £F 7 555538 572 Section
3(a)(10)5?ﬁm¢‘ﬁﬁ 8 1 {225 (any note) B 8 55 % (securities) Z —Ff  #5H A ETRE

2% ) WARRTHGEEZR AT ENT - B IE RIS R R R EE7 2R (5 S BrEH
hRrEE T REAET S ARTHE | (unless the context otherwise requires— ) FEEAFAE"
FERSRTE 555 (note) MRS HBLEM LR 2 T AR ZF ) (securities) © £F
Exchange National Bank &1 55 — AR th 722 HH T CREIEB TS 1933 HE5854 K 1934
FRHFL G ET e A ERE R L 55 A Y Friendly JAE BHRei2 R IGAH
UM (the family resemblance test) > 5 S Fr A BRIl IR B 5 52 E H
G 2 LM A ER s B A I RGO ERTES - R B 2B R AR o A0
FAZ G E 2 MR ER - HART A R S AR 1990 4£Y Reves v. Ernst & Young —Z& A
&5 [ AT R GAR O ERALE - BB H R R EVIAE Howey ZEHFriR &2 Na0E
ot )2 28 PR IS VRS T 2 G R S A B P & S DAY 2 B (ERE T et T 5

R > FIEEE 200 H 42 -

“Reves v. Erst & Young, 494 U.S. 56 (1990). [hereinafter Reves].

* Exchange National Bank of Chicago v. Touche Ross & Co., 544 F. 2d at 1137-1138 (2d Cir. 1976). ( “The 1934
Act says that the term  ‘security’ includes "any note... (excepting one) which has a maturity at the time of issuance
of not exceeding nine months," and the 1933 Act says that the term means ‘any note’  save for the registration
exemption in § 3(a) (3). These are the plain terms of both acts, to be applied  ‘unless the context otherwise
requires.” A party asserting that a note of more than nine months maturity is not within the 1934 Act (or that a note
with a maturity of nine months or less is within it) or that any note is not within the anti-fraud provisions of the 1933
Act has the burden of showing that ‘the context otherwise requires.” ~ ) [hereinafter Exchange National Bank].
“idat . ( “When a note does not bear a strong family resemblance to these examples and has a maturity
exceeding nine months, § 10(b) of the 1934 Act should generally be held to apply.” )

" Reves, 494 U.S. at 60-62. ( “We reject the approaches of those courts that have applied the Howey test to notes;
Howey provides a mechanism for determining whether an instrument is an ~ ‘investment contract.” The demand
notes here may well not be  ‘investment contracts,  but that does not mean they are not ‘notes.” To hold that a
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#15U.S.C. §78i(a)(1). Prohibition against manipulation of security prices statue provides:

It shall be unlawful for any person, directly or indirectly, by the use of the mails or any means or instrumentality of
interstate commerce, or of any facility of any national securities exchange, or for any member of a national securities
exchange—

(1) For the purpose of creating a false or misleading appearance of active trading in any security other than a
government security, or a false or misleading appearance with respect to the market for any such security,

(B) to enter an order or orders for the purchase of such security with the knowledge that an order or orders of
substantially the same size, at substantially the same time, and at substantially the same price, for the sale of any such
security, has been or will be entered by or for the same or different parties, or

(C) to enter any order or orders for the sale of any such security with the knowledge that an order or orders of
substantially the same size, at substantially the same time, and at substantially the same price, for the purchase of such
security, has been or will be entered by or for the same or different parties. [emphasis added]

” 15 U.S.C. §78i(2)(2). Prohibition against manipulation of security prices statue provides:

It shall be unlawful for any person, directly or indirectly, by the use of the mails or any means or instrumentality of
interstate commerce, or of any facility of any national securities exchange, or for any member of a national securities
exchange—

(2) To effect, alone or with 1 or more other persons, a series of transactions in any security other than a government
security, any security not so registered, or in connection with any security- based swap or security-based swap
agreement with respect to such security creating actual or apparent active trading in such security, or raising or
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depressing the price of such security, for the purpose of inducing the purchase or sale of such security by others.
[emphasis added]

“Wright v. SEC, 112 F. 2d 89(2d. Cir. 1940).
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15 1U.S.C. §78i(a). Prohibition against manipulation of security prices statue provides:

It shall be unlawful for any person, directly or indirectly, by the use of the mails or any means or instrumentality of
interstate commerce, or of any facility of any national securities exchange, or for any member of a national securities
exchange—

(2) To effect, alone or with 1 or more other persons, a series of transactions in any security other than a government
security, any security not so registered, or in connection with any security- based swap or security-based swap
agreement with respect to such security creating actual or apparent active trading in such security, or raising or
depressing the price of such security, for the purpose of inducing the purchase or sale of such security by others.
[emphasis added].
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15 1U.S.C. §78i(a). Prohibition against manipulation of security prices statue provides:

It shall be unlawful for any person, directly or indirectly, by the use of the mails or any means or instrumentality of
interstate commerce, or of any facility of any national securities exchange, or for any member of a national securities
exchange—

(3) If a dealer, broker, security-based swap dealer, major security-based swap participant, or other person selling or
offering for sale or purchasing or offering to purchase the security, a security-based swap, or a security-based swap
agreement with respect to such security, to induce the purchase or sale of any security registered on a national
securities exchange, any security not so registered, any security-based swap, or any security-based swap agreement
with respect to such security by the circulation or dissemination in the ordinary course of business of information to
the effect that the price of any such security will or is likely to rise or fall because of market operations of any 1 or
more persons conducted for the purpose of raising or depressing the price of such security.[emphasis added]

15 1U.S.C. §78i(a). Prohibition against manipulation of security prices statue provides:

It shall be unlawful for any person, directly or indirectly, by the use of the mails or any means or instrumentality of
interstate commerce, or of any facility of any national securities exchange, or for any member of a national securities
exchange—

(5) For a consideration, received directly or indirectly from a broker, dealer, security-based swap dealer, major
security-based swap participant, or other person selling or offering for sale or purchasing or offering to purchase the
security, a security-based swap, or security-based swap agreement with respect to such security, to induce the
purchase of any security registered on a national securities exchange, any security not so registered, any security-
based swap, or any security-based swap agreement with respect to such security by the circulation or dissemination of
information to the effect that the price of any such security will or is likely to rise or fall because of the market
operations of any 1 or more persons conducted for the purpose of raising or depressing the price of such security.
[emphasis added]
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™15 U.S.C. §78i(a)(4). Prohibition against manipulation of security prices statue provides:

It shall be unlawful for any person, directly or indirectly, by the use of the mails or any means or instrumentality of
interstate commerce, or of any facility of any national securities exchange, or for any member of a national securities
exchange—

(4) If a dealer, broker, security-based swap dealer, major security-based swap participant, or other person selling or
offering for sale or purchasing or offering to purchase the security, a security-based swap, or security-based swap
agreement with respect to such security, to make, regarding any security registered on a national securities exchange,
any security not so registered, any security-based swap, or any security-based swap agreement with respect to such
security, for the purpose of inducing the purchase or sale of such security, such security-based swap, or such security-
based swap agreement any statement which was at the time and in the light of the circumstances under which it was
made, false or misleading with respect to any material fact, and which that person knew or had reasonable ground to
believe was so false or misleading.[emphasis added]
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15 U.S.C. §78i(h). Prohibition against manipulation of security prices statue provides:

(1) Notwithstanding any other provision of law, the Commission shall have the authority to regulate the trading of any
put, call, straddle, option, or privilege on any security, certificate of de- posit, or group or index of securities
(including any interest therein or based on the value thereof), or any put, call, straddle, option, or privilege entered
into on a national securities exchange relating to foreign currency (but not, with respect to any of the foregoing, an
option on a contract for future delivery other than a security futures product).

(2) Notwithstanding the Commodity Exchange Act, the Com- mission shall have the authority to regulate the trading
of any security futures product to the extent provided in the securities laws.

*'17 C.F.R. §240.10b-5, Employment of Manipulative and Deceptive Practices provides:

It shall be unlawful for any person, directly or indirectly, by the use of any means or instrumentality of interstate
commerce, or of the mails or of any facility of any national securities exchange,

(a) To employ any device, scheme, or artifice to defraud,

(b) To make any untrue statement of a material fact or to omit to state a material fact necessary in order to make the
statements made, in the light of the circumstances under which they were made, not misleading, or

(c) To engage in any act, practice, or course of business which operates or would operate as a fraud or deceit upon any
person,

in connection with the purchase or sale of any security.
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A public mischief is stated as the object of this conspiracy; the conspiracy is by
false rumours to raise the price of public funds and securities; and the crime
lies in the act of conspiracy and combination to effect that purpose, and would
have been complete although it had not been pursued to its consequences, or
the parties had not been able to carry it into eftect. The purpose itself 1s
mischievous, it strikes at the price of a vendible commodity in the market, and
1f 1t gives it a fictitious price, by means of false rumours, it 1s levelled against
all the public, for it 1s against all such as may possibly have any thing to do
with the funds on that particular day. The excuse is, that it was impossible they
should have known, and if it were possible, the multitude would be an excuse
1n point of law. But the statement is wholly unnecessary, the conspiracy being
complete independently [sic] of any persons being purchasers. I have no doubt

. . . . 202
about it must be so considered in law according to cases.
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* See 3 Maule & S. at 72-73, 105 Eng. Rep. at 538, cited from id.
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* See Larry D. Soderquist & Theresa A. Gabaldon, Securities Law 186 (3rd ed. 2007) ( “activities that disrupt the
free movement of securities prices in accordance with supply and demand.” )

 See Thomas Lee Hazen, The Law of Securities Regulation 433(6th ed. 2009) ( “The purpose of the various statutes
and rules prohibiting market manipulation is to prevent activities that rig the market and to thereby facilitate operation
of the ‘natural law” of supply and demand.” ) fR#5 Macmillan 4% E 7 F# > 7 rig” EAEEERE

" to influence something such as an election in a dishonest way in order to produce a particular result” * &#{ELL
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 See President's Message to Congress, 3 PUBLIC PAPERS AND ADDRESSES OF FRANKLIN D. ROOSEVELT,
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Stanford L. R. (1990, Jan.)

¥ See JTames WM. Moore & Frank M. Wiseman, Market Manipulation and the Exchange Act, 2 VOL. 1 No. U.
CHICHAGO L. REV. 46, 46 (1934) (It s principal objectives are: 1. to curb excessive speculation 2. to give the public
adequate financial information concerning the securities traded in; and 3. to prevent illegitimate manipulation of
security prices and protect the public against unfair practices.)
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FREH N 28R G HE L AR AR R RS S HHEERE - M B EE 2 RRET 2 H
FATEER] > MIE— ~ T AZ JIFTRER HifRE - HE R ASHREBHA AR ~ BRAFRPRS RS0 57 Rk
HEI  AREFNSHESKIEEEREMMER > TEHHKEEG T  KHET LS THEAEZ
X EE - RAI ERIEHEE Rk BRIFAMHE SRS IHH B ASERNAZIT R > BRI BEEDL
Wl 2 TR ERE R EREANZET HGRBEE » BWINREREGEE RIS R RS K RbERE
BEREGH ©

¥ See Fischel & Ross, supra note 4, at 503.

¥ See Steve Thel, $ 850,000 in Six Minutes - the Mechanics of Securities Manipulation, 79 CORNELL L. REV. 219
(1994).
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ZEH) b S Y - NIERNE o] DUE H—(E 5 SRRV EAR R - JEH PRAVELAR AR
AFE5ESE - TEIMTEE R e 1 TR AL Ry Mgt BLAS T T R i b R B R R 2238~ SR
b £ 1930 FAHVEEE R AR - SEEUAE R Sm L AT L LR 2 e P A A A R s
CAF S ARSI - ERECAwE AR ~ gt TR ST
BEBNTIST 22 50 » BR{&<E] 1934 FF5855 5 F Ay B ST T R R4
T RREETE M BCUERVERIMUE - WA HEREIREZ %% B S (Securities Exchange
Commission ) Hil7EAHRHHYE HIRLEE - HERTESEAVHIZTECR » IEMEBREENIERA
EAHEEETRS EHEESRNT - MEEABUET - KA RBATEECT# -

Steve ThelZBf 3 HK% & £ 58 T EREM - MEEm RSBk L2 R B
HUThel i 2 3155 > B8 RRetT A AN VE R Z 0 H - SRS E 24 BB
FHBRMUT RS LRI BUIE T E R ess » Pkt — 135 B S E R g e
ASLLLT R AU A i s 6 SO RR T B 2 0 - Sl AT HA R Y 2 B0k - 7
& EO eI L R 2 S BT E sl | S8R T R T R S E LUE B LR AR
H?, —HREEEREREE

bl

\

F—IH DEER SRS TSR T R A LA LR A E

LB 4537+ L  Daniel R. Fischel 1 David J. Ross A 19914535 [E£82% 1 “Should the law
prohibit ‘Manipulation’ in Financial Markets?” —Z{E fyatamty EEC 40RGRTH » HER
Fischel IR oss i S E A R & 15 S iy RN E R E 44 2 0104 ~ BIE TR T
Ry B R A ERAEAH & 1T Ry Ryt 2B DU ME LA ST 3 AR 2 BT
SRR o oAb HMSEEEAIRE R 2 A RE RN — PR e BT

F—iK BT R E SR

E 4 > FischelfIRoss — A BAffESEE R4 T AR SO E Bl R AR ER - E
LR FYE DU T WIS RIER A - — ~ BEREEM AL 5B EEHF 217 BEAE

297

See Omri Yadlin, Is Stock Manipulaiton bad? Questioning the Conventional Wisdom with Evidence from the
Israeli Experience, 2 Theoretical Ing. L. 839 (2001).
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NBZ BEBHZSESET = - WETHEAESEFTSNEREE"  EEEH L
AW AT S EEIR G R y » RERAT R G LT Z B R 2 —52 1T R E A et
& — -~ FHEHEBEETE (interfere with the free play of supply and demand) : = ~ 5[5k

ftt AZ& 55 (induce people to trade) 5 B¢ > = ~ EX—HEEHFEREE N R 2K

(force a security’ s price to an artificial level ) ™ e

SPESE—EPRIE - HEIR T T (A REUERIIELS > DULBEISE 2Rt
1T iR (RS - IIZFrA 2 HlE ARG B8IFEEENNE > BUSEA
SIREFREESEN T T AU > RS R A B R 5 ERRER]
HmEBENEE - NAHREE TESTE2m 2 BRETREN > HIERGRETIZ -
NEIA AT REE S ST IR B A SR A IS - MEEH C AR ZRE ~ I
BEEEEE T ANPORES - gl S A2 ST Rk EA T sEEtAE
B ZFrt o AR ST EEE 2 SRR AR RS R T AME S S 5 5 B A H T
SEERVRCRIEINVASEER > BN RERAR R R ARG TRy © S = (R
Z B R Sy ARy BT IEA R, P ER TR R B
DR - ESEE e & B A S ZIEARERER R - ERTAHRE
HEl\ & IEHE i a FR I 2 (% - MFT AR E N E A E A HE R L S XA 1T
FARS  BRARBEEHEN R ST Rite i85 b2 XS EBMHBEZ & > BE
RRE THZGAT R & EZSIEEFERTrI e, - IA1 > SRR AT T 52 B E 15 H
HFrgA &2 &5 > B EERAMTEIGE R Z R - 1SR 5
ORE R SR A DA BT (B8 Z PRI R -

BN BHL > SREHT R AFHAE S - RN ERT EIUAN S EZE
BiE > B A "R BEEZZSITR > Wil > B ML= R ERGET
R — s RPR G BEENEEA TR E TR - s BT R AR ST

® See Thel, supra note 206, at 393. ( “manipulation means anything in particular, it means conduct intended to

induce people to trade a security or force its price to an artificial level.” )
¥ See TWENTIETH CENTURY FUND. INC., STOCK MARKET CONTROL 107 (Alfred L. Bernheim, Evans Clark, J.
Frederick Dewhurst & Margaret G. Schneider eds., 1934)., cited from Fischel & Ross, supra note 4, at 507.
300 -
1d.
Y 1d. at 510.
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Fo > TTRAANR B AFERFEZ/ETREE = - TR ARKIVERIRERRTT
Ry NEE(ER ZRETT - IR R H TR Z &R -

PR R T R B ERCZ PR

HERERZKHITR » AHREEE (wash sales) BUHHZEE (matched
orders) > EATIGSBIERLU T M NI EREFETEIRC AT R - TESE R AaFIK
HITLE S » RFRGTREGEGIEAT R - (EMBIE R 5 2 BRME T R el
FIFERRHOIVEHIRIE] « 5—J7H - EERX S BRI BRIERI#EE" - 505
s e ARy BREENZSITR 7R AR A LB EHA I E A AP A EERE

FRAFRATZE M - BAIRYEEIRTT R SR RAT Ry (bad act) ™ » BIIEE (RfIBRAL - DU
PRIV R - 1B S RIRTE 2 B R AR M i N R EOR AT R -

BEAN  HURIREEIRT T R BLE B S AT R S — AR RAEN » SRR T RiEE A
RIS BUE R ALLGARA - IR BA B BANHEIE (self-deterring) > ERVE
BRI TRAINGIRAL - R AL -

FH= AREERNTRAZ EEEEMAEEEERSTR ?

GE AT > B R EE AL 5 PR T B LSRR T B A B B A T ER A N A
& BEEEEE e EE AN o R — R E R R N T A A FE AR
REi R E R (bad or manipulative) ™ AR EE G EZEERN BT AR —&

302 ]d

** See Norman S. Posner, Stock Market Manipulation and Corporate Control Transactions, 40 MIAMI L. REV. 671,
691. ( “concluding, after surveying the common law, that the effecting of actual transactions for the purpose of
influencing its price by inducing others to buy or sell a security, though commonly viewed as manipulative, remained
legal in the United States until the enactment of the Exchange Act.” )

* See Fischel & Ross, supra note 4, at 511.

THMEE  MES  AiEEE 1250 H 139 ¢

* See Fischel & Ross, supra note 4, at 512.
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B b B IR M 2 1T Rl R EAVEE A BRI ERE 1ER% 1T R » Fischelfll
RossEREUHYES IR By  AERARE 0T » SR R EZ PR VAR L AT Ry B T TR ZE
IEZFAT Ry ) WREIEIAL G AT I H 2 B BEG 2 M5s - EERT &R T I [H A
A e DARESERANT EAZ TEEEMA LEERSTR ?  BEE=
FHHEVIA » 3 plfk— ~ BRI AT RENE » — - PESIREEMAC S 2 INEE = 251k
FHETT RFTRR A AL & RleA -

F—H TR AT REME

Fischel flIRoss FAHET T I ER ST VST amiR BRI (EFE - eEUAEREARIEHERS)
AR T Ry > B3RV TTREME IR R A/ (extremely low) ™« PRUBSAT Ry ATESEERATT
FoHTRIEE H AR H A E ZIRAET R I LLIER] > Tt T BRI AR A — + — ~ X
AT R A BRI RS ERS L5k - = TR ARELENEVIEE A FAEE
w8 (RERGMA) HEZAEET - AT A H —RIERGL IR T R E
B T ERF Rt L R it A s iy R - R KRB IR A GIRATN g
s EAEEZTSER - BRIFMTRAREEBER ST Rt RICERT - AR A2
AWER > HZENEA EREF 2 ERAR - 202 » (TR ABRABRENEALL
s R R TSERE  TRIMETT B A E B AT T R B (R EE -
HEZFES A EGEET B AN SIT RER L5k - BT A ARSI E )
MEE AP HEE ZERNEZAERSS > /N TR AFTEEHIRSE R © Ho/8
TR TT R B G H A B FT R AV E R — it - (B2 XA A LUBESRGEE
R ERA ERE o ES 2 Lk o ST RIER N AR 2 B st aiian T

—RLLRy A ERE R L AR B AE M FRKEA S E R (- A ERESR SRt
GBI BEAEFOR - (ERBE A TR - A ERFERER ORI - AKX - (g
JE B0k - B AT E AR PR SR B (R HESR E 20 R T BHAG BLRR SR (A A B MY

(elasticity) -~ M5 EAHEGEFHEERS - MILMEAHEENVERN » RENETRE
1T Rl o] LASH A EHCEARAV IR (B RE ST ~ Rl B B B R A R 2 K&

307 ]d
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4H# (investment portfolio) » & AR AP A 2 B EE S EEEA - & AT
BEEHM AR B EEFEA AR 2SR 3 AR R RS - FEEIFTEER (K
HREER (substitution hypothesis ) e

HEZRANIL > Fischel FRoss &2 HLAG FIFE K EMBEAS T EA — ERFBHE™ » B9 0 fik
& EER (information hypothesis ) BH#EAERE 7B (AN K HHA Z8 5 EE K
Hetig G & IMEAZ - ME A ERSE IHE AR A %A S E
HEWT S e &R EMEL - BAES S BERE NS ERNERRAZ
&l - NI EEGZ A ERE 2 ES 2 3% H3E > REMEEER (liquidity hypothesis ) HIlLL
Fy o s — & ANREARZ SN BRI EARE N EEFHREAERE T - MR
i35 FSOLAMIER R K - RIS 5E B TS I RRIRE AN B AR T 2 AEE S
{ERHTECRE - A ER S  EREAREMEE s 5490 BE "TBRES ) FR
EHGEE PR EAER S IR —EEA AR D ERRER - 45 HAE
SR R EEE (ask price) - MHIR—EEE AHEBEER&SEE - AL AE
E(E (bidprice) - sxEAEEF < EMEL T EBEER T BEAEHEEH
RELL-FICEREE - AEHMEAIDUUTEREL - 58 HIRE 25 RE
A o IR Z A ERE S < i ES R R ASE BT oTimie /T LR E It § &g &
FEEZIEEFT RN - RIS AR A e e 2 AR i
I QLEGBIRRORE R AR ZE AR BE ) » FERIRTERERREE J1ERER. (price pressure

hypothesis ) °

44t o Fischel TR oss 6 T 3262 R BN (2RI (A0 BT R (A T AR E A
o (VB ELEHE R (o] SS MBI E B 5 (T R T TR - 00
SR S TR AR EL A & IR LTI B e -

B $HEIERE - HEURMEEL R SN TSIEREE X 5 IEEH
B AR EAREELIARR > ERREER A S i T R A M &
NEE TREMEBER TR A RENRAME - BRI 248K - BA—ERE
FYEBANFINE . —AAEERR R o B ERAY A HRE T B SR - BRIAIR - I

Id. at 514.
¥ Id. at 517-519.
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AEEF ZMBEAEERE LN - HEEETER > TR ARRRAZEA S -
AILL - FischelMIRossad A e B SR T RS —(ERTFE " XS TT Al g iAHRae A
EREFER LR ) CEEASENREEN - 17 NEBLIES A EERER RS
FYEIRF 0sk - 55 (EDERHIRTER L EELUZRL - NI AEAHBBEER G L
PREETT R T TR > pRIDAVHRGE T Ry 3 AR AT T REME A -

FH PRSI S 2 N

HRAT R B E PRI (self-deterring) ELUIFTAREL » FEHEZ S0 » R BB HEE
LGP B Z AT RN AME BN T B A Z FEEE - st A8y.0 SO AR
MR FEREBRTE SRR - €M > DUN st = eEd Ry E A
BT T RS ETT BRI =X AT RE A e LEEHTT A AZE
B B BRI EIE

— ~ RIS

SRR TR o Eoariprill s s HEEZEEY (bid-ask spread) » 1E{FE A
ro BRIt B EAVAE DEBIENEERE - 2800 » ENER S HEREHE— R
TRV RTE TS G AR a B e 2 MR SBEF T GamY - FEHEAR
EBEEL ST R ETTIRAE - (RIEERERER (information hypothesis ) 45 FTAEIE
HYERUEAE BEIR R EM B (s Jy BB SE 5 2 T Ryt - SRR IR A o] R PR PRI
AN B GPNUWORRTE A ER S » TR A ARCEATEE HETS » S FrA R
IR - BB E -

— | ==ro
i

!

il

BHZETT REICET - ERIREANSARHEZAEEFZ T HBRES ) (negative
believes) #E{TX S » 52 WENEFARAEGEFEEWE TS E G Z &R ]
FETEEREZEARY) » (R Y - EMPIEZET RAVETTE Rl e T B A LB LA Rl
“ErERIE RS - B ARERERRTT -
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= #HEUSHEEE

Fischel M1Ross EA Ryt — & A 1T Ry (i A AT RERIEZ MR (ERESFERS &
WRETT AL SR EE G - SR DR E P E R (B8
Zrll R SER 2 B A T - (i B B AR -

F=H  BIEBRET BT HAVL g A

B MR EA RS ERIEA IR 2 UTR - DIEBE RS A ZiR4HT R
R EAVIRE  EMEAEERE BB R ERITIA > 52 - a/REIREA
M o7 Fofe 2 L RRZASRE Al - B IR ~ el A\ TIEsE T M
AEEEE L - ;5 BRI EEHEREA E BT R NHEARER A RS
MHHERFITHRFERE B OEI IS B AEEZR" > TR SN ZE

S9N PUERRERIE G T R R S A G A 71 - B AR 52 5
JEENRFRIEE AR - SRR T R E 2= T REIRS - (EEAHEE IR RS -
JIREFEZE WA - BET RRHES T R AR A 2 T A ERFER TS
mfd ) BEGDUEIE - ERHIE 2217 Ry B AR B 5 2 (B RS ER s e 14 -

FVUR AT/

Fischel MIRoss 5L fEHREE T Ry E 38 LHYER I th 8% - SREIAERMH T Mt — el A A
ARIEME - S MARAB IR A 1Y T AT R ) NEEATEREAE - B
JEEEREFAR R LA R R EE R R NI - EREER G TR T R ) AN BIREEEK > I

" Id. at 521.

M See EMILIOS AVGOULEAS, THE MECHANICS AND REGULATION OF MARKET ABUSE: A LEGAL AND ECONOMIC
ANALYSIS, 225 (2005).

IR E AT HI AT T B A R R A B AT DUE R 0 2014 45 1 B 6 HEABI e ERE R
G AESER 6 B 30 HALFI T E R E AR E - sFAERE - 8855 B Andguid H
http://www.twse.com.tw/ch/trading/information/information5.php ( 2% %IE& H : 2016/6/15) °
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PUERRECR T AR L TV ARG > HERGH T 4T Ry BA B
HlME B IR A B = A FE LA RN UE A& -

FIH HEER SR TSR T R LU AR B E

st R Fischel FIRossFRHAYEE » Thel BEAT RIS R =FE% DL “ $ 850,000 in
Six Minutes - the Mechanics of Securities Manipulation” — " {EH5RZI[EIE » Hu$A
HETER S TR TR SRR E R DERSGRIAZH - BT NG
SR A EEFA RE L EEMEEZ A ES AN A EE A RECE
& EZAEE AN S > B30 AFischel flIRossEH F S T AT By
(manipulation ) —zEINEPRECURIAAEZR M AIILAGER] - WIE4Fischel MIRoss{ ¢ X
smATE 0 TEREHT R ) EER - MR T R ZERR  ThellBR CE=KEH
TR T AMERE—F ~ BRI G T ARG ES 558~ (Rt IE T ER] S B
=~ HHREUET B 2 [BIFE - DUTN DAL =% Roivfam < £l - IEAh » DAESIE2E Omri
Yadlinf22001 FEF 55 2L “Is Stock Manipulaiton bad? Questioning the Conventional Wisdom
with Evidence from the Israeli Experience.” —32°" » ¥ ThelZ#% > R CHE H i 7R BAHERT -
AR — G B Bt A -

Pk BB GTT R Er

Thelz# 358 Ky > FischelflIRoss IEMEHIE HE T 25 A B2 Bibf T pteg B (il T8 2B 5C
DT Rt R ER N EE N - H2 BB B E A S Al
IEABAR T Z—ME > HIEEEFTEE & &2 (investment portfolio theory )
WM LR ER TS PR B R KA EZ A G A EErER e

*® See Thel, supra note 296, at 219.
M Id. at 221.
* See Yadlin, supra note 297, at 839.
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B FrEEE SR (substitution hypothesis) » i35 F K BIVE G A5EEH  DATH
PSS AR AT 5] B R -

i

B GEfENS2HEE TR B EEFE Y ITEARAR T Z—mE
=I5 R "RFERY ) (particular) HYJTR - BME(—RfE 2 A EE 7B A
AEZFEAA TR EME - B5E > BRE T 1EE ) SEAHAMEN - fl40 « 1
SHENRERE T 2HAEEFE 2 HAGAFKEENEEZAERS S > JFERR
THIIEARUWA - Th528E (DU NEIETTIS28E RS ) SR AT
RG> RS EIMEHREER L EAIR - ST ICEE A EE
FREEERA - 15 LRVt E R e Bk B - fHE LER TSR TS
R o ERG 2 S LEHE SRR A ERE SR - et - te—R R " REMERER , Fr
A A AR 2B R R B s A B > L — IR B RA 2 5 LR
(R B & Ry 2R H B PTIRRRIE Y JELB -

#1¥fFischel MIRosst HHEE #4725 < TG NEUA B E B 51T Ry iR &L 52
BAERTSEN RSP EAMRY "R ST REE - ThelZd%[=l
JEIE - Fischel & &AT R B NERAC Z AT - SR R AR S A [EES 53X Z (B
R E W& 5 E il Bl s 2 %Hfﬁ?\j&m S o FischelZB B AT RAGR
(E(EAERENNIER - EA RN EAERS LS ER - RIBENEER
(information hypothesis ) & & —EMRER » A& K r@HIE—E & IE
H o B RTRR BT R NER S P I AN ERER » ARG HSEEA A A
EEE - HEESERERER - fERT T s N EA G SR s (B0
W B e A (RS 2R SN2 -

** See Thel, supra note 296, at 225.

" Id. at 228-230.

* See Dennis W. Carlton & Daniel R. Fischel, The Regulation of Insider Trading, 35 STAN. L. REV. 857, 866-868
(1983); cf. 1id. at 892-893 (recognizing that insiders might use the information signal of their purchases to manipulate
price, but concluding that this is a short-term phenomenon that corporate insiders will not use for fear that it will
damage the value of their human capital); see also FRANK H. EASTERBROOK & DANIEL R. FISCHEL, THE ECONOMIC
STRUCTURE OF CORPORATE LAW 256-257 (1991) ( “At the extreme, trading by insiders is as revealing as
disclosure” ); Frank H. Easterbrook & Daniel R. Fischel, The Proper Role of a Target’” s Management in
Responding to a Tender Offer, 94 HARV. L. REV. 1161, 1168 n.18 (1981) (arguing that “if there were no
prohibitions against insider trading, shares would not sell for less than a price incorporating all information, since
insider trades would move prices to reflect even corporate secrets” )., cited from id. at 241.
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R EANE L Ed "W MEINEE & - ST —RAEE B NGRS S BRI T
B RELVE R - SRR g A R AE R - AR ST A e &N EE
EAYRTRENE > APEIERAE T R UL I EVE S - R (A H B B REY S S bt al
EEAEARRG > M - HRNRRZANLAERIFINE - NN ERIEFEER A
fEE AR IENEN: - BT RIEEESR] - K2 BIRREHT HELFERHILE -
TSENHEENE RSEA AT - A ER TSR AV ERN - A - S5
SR SEERLEN - HERFEEA NGO B Z R rI A S A R S EEA
IR ZERIREZE - KREJER] - [BHBEEPAREEL - EBRIE LGS 1T A8
RHETTSTT R NAEST 5 RS =5 REETTISTT R N Ry T REHEE AL
NAREEA Z R e & RS > ERRENRE - Dl EE ARG EHA E:E
75 MRS GTT R NATR B R & R RO R FI HIEANGOHE » NI EER
HRIE Ve DI s R A R P A EE T

AR - BB AT RERGTRE R K S ERREIRA iR R EAE
SR HMEE RS AT R > 0 R EE - MEZStsin o S EE - RERHL AR
Kt BB DB » 5 5 B B S A ke ", TKER, Al
SR TR e TR, T

PR (R B (E TP g

Thel BRI R TR > BAMERRR T Fischel MIRossFTHE HHRAH T Ry BRI RITEE |
— ~ AT RIS A ER S ER L% - = TR ALAMSNEVIEE 2P
AEZZFZER (AEX5RA) HEZAEES: - BT —(ERHEmeE - $HH5%
“{E e Thel B M > (& PR ERGET T Rl _EARE T ERAVEASIEE - Sttt
(symmetrically )~ PRFT Ry AR T IERUFIZ2 P o 2 P SR B HH BRIl 1 T Rl I BRE B 5R[E]

W EREEY > HiHEEE 05 0 B 37-41 -
* See Thel, supra note 296, at 244-245.
' Id, at 230-231.
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FFEBKNE - AT R NAGFEA T[] o 780 TSR T R B — ey B BAHR:
M o ThelZB R BRI EEEFC S B EE (overstates the case) ™ »

o BASEZ LT EREPE E HARR B FE M B At E R EEN M - Rl
o fERM B A RUAT AR R E 2 (B R EEERS E g KPR - A HTE
AT B BRI T Ry (E PTRE RO AR M R SIS 22 ™ « b » SRELAEILEA
BN SR | IR E LA Bl E R S E B 2 R 2 — » IRz A=
B[Rl o] UB IR N SR (B IS 2 ot S S o8 3 L s m A T By
FTRTREAE A4 2 ™ -

BAE L HEETT R NAARFE AT T ZUER] > SR SR & AR B i
T RE R P A ES A TR EAIRER - ThelBd Ll - EAHEEFTS L Hiff
REEE T HEESENHENE - NS 1T ARV E B A8 5 B AN R A(SEE
B o BN - BB N R BTHY IR S P AR SR Ak e 3 S R R — (85 1Y
&R TR R EZAERE T > O EEXSHEEZS ARG - BRENEEE
ELUEBE =X SR AEG S OHEES > At TR AFIREAZNE
SAEIEIE T - RS 1T R DUERI™ o RS » ThelZBh i i Bk B 2= A B2 S AH
[FEZE > TR AN RERGE R EIRRE DU E 2 By > R SR Teit %
R AN RS E » HE  FE R S > B A G T T 5 i
B ERIEHTT Ry DL S e (R < k5% B BRI R R AT 2 /K > (e AT i ERs RS Bk
R BT EATRR™ -

FH=R BRET R Z [BIE

Thel B2 (E i B 58 B US4 T Byl A (DL Fischel AR oss T 5 A% B A B B PEAY T RE
% > SHEHEL ][Ol ERRLETT Fy - HE JesRBARABRPT (private sector) ATLARE/EHIAY[E]
JE » SR RE I & E B E TR [ ZARE B TSR T &y (BFLH AR AE
il R EHIE (completely deter) #24E1T Ry » Z A Fischel MIRossFrfg . " #Eask

¥ Id. at 247.

* See AVGOULEAS, supra note 311, at 143-146.
* See Thel, supra note 296, at 247-248.

 Id. at 242.

¥ Id. at 2264-265.
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FHBHL A EHRE LIRSS Gt T A A TR R > %5
EARMFEEEN > )Rt A GEME - M - DSBS IR T R o M
SR PER R AYRRE™ -

F—H FAELFIEEE

ThelZBR 1€ = J7 T SRABL P TE P IRGE T R P el RER HIEIE - 35l — ~ 2240
AITERGIERE © — ~ R EHISE © Bl= ~ TGN -

— YT

AIREZ AR ER BN ARG R B NET ErRE H O Z BT T
FsIRAE » TS SLE AT I R T R ARV B R BIEE > Thel B th5 [ Fischel il
RossHi > HHYES % “The Wickes ‘“preferred stock indenture was designed to make...
manipulations highly unlikely.” " “#5HH S MR IHFESLL 2 FAE - 281 > ThelBdZ LA
Fy o HERERANAEEZE EAFE 2/ DRYES T DUBARA NIRRT RE M - FEAEES IR A
THEFRRTERRE © B—  #YIESBNRA A RRER R A - HEHEE
= NE B AR RN DA b - JEBE A FIRE R Feil i€ R FHREK B I 1T
PEIRFRER EMAEERTTZ B - BMESITESE N ¥ 7 Rt T/ 0 2
(TS 11 EA N\ BB T R e 2 SLFT AN E 2 RERIZR ™ « 1Ei > —(E5E 3B
SEUMEECR FTRETRAE » AR AR A TR T R iR - LA TERG HE AR
AA JE LABRERIRAEA T Ky -

= REENIRIE

A5 ER(E R e A B E E AL BB AR TSI E A - i
“erT R B A TE R - FEEE - iRy TR s R T 5 -
Thel#BdZ ARy - w1510 E NS A ERE 7 BRI EE -~ B -

15 U.S.C. §78i(a).

* See Thel, supra note 296, at 297.

* See Daniel R. Fischel & David J. Ross, Should the Law Prohibit  ‘Manipulation’  in Financial market? 105
HARV. L. REV. 503, 532 n. 130 (1991), cited from id. at 280.

' Id. at 281.
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—EMEMH > R EERAIRA B R E NEEAE - MERE(LEER -t
BN RS (AT RIS RGE NS HRIE I ERA A BUE - 8 i i
TR EREER Ry —TEANIEFZ: (public good) » AXHHF—HEHRER B F &pREE ™ -

= mHNE

TG HIA S 1] USSR T R 2 T8 AE TS EERE S & A
RNEERGE T B3 B Bt ARG R 7 RAE EE: Z HEC S - BARAE Rl
BHNIGEBLIRETTE S > ThelZdZ{FENASDAQTE 19924 - Fta i I E 2= {2 H X 5
HIRI Cuptick rule) FyB™ - FraBiveE 224282 Z#A1 (uptick rule) {545 © FrIFE 223
HHEE 2 X5 ES R AT 8458 7 2 X5 EM - BRI IR A EE S HE 2T
o JEY) o B 2R E A SR AING A F A ENASDAQR 5~ A {Ee8 4 > MifE
NASDAQ_EXZ 5 7 B & N\ 4343 L FENASDAQ A th—27 15t » DARG IR R4 T
Fy » HAZNASDAQE [AISECHE 2 TR HAM Z# A Fall g 2= R B S #R1 - il s
HAnLAEH -

FH EREITA

HEEEANThel B B CAEZ ST ATE T AL P ITEPG IR HEAY (A E IR PR P M — (R
ENTFAEAR G E AT DME BBUN /T ARV IEZE LR - ™ HAEEk > T RAES
FIHIEIE , B oA e @ SRAERIIT ABERNE » HERF > BI#EZEFischel filRoss—
BREETHNENSES  ATRA LG E LUARERIRA T HAVATREN: - 2EH
EEREEOR T ERE RIS RN EH A - fEMm-AEIILVERIME - Thel Bkt
Fofismih T ERIRGEME S A 2 RS ) 2R T BRI T RPN AV S RA ) HYRTRE

* Id. at 284-285.

* Exchange Act Release No. 34-31, 003, 1992 SEC LEXIS 1831, at 25 (Aug. 6, 1992), cited from id. at 259.

17 C.F.R. §240. 10a-1 (1992), cited from id. at 286.

* Id, at 280. ( “..., private precautions serve as a reminder that the existence of a problem does not necessarily justify
government intervention, ...” )
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TEEERERENEE - FE LIIEFischel fIRossTE X FEF AT HAT MK - FEER
nTHRETRE, - THEERS ) K THEESHEEA ) FREIGTRMEMEE 2
ARG AFERE - g RS T PR R R R E

PRI BRI A HE SHIRTEEAE - NMERLGH T BOHEMyEE DI E -
HE—EF BT R ZE R A DU IE P A B R Ed@t e BB 5 TR - HEER
& BRSNS &S BIERESYHE B —(E5e EA TR AT > RPutt—
FARIHRI A R BB B A e 35 - NIE > Thel B AR T B BE AL AR H B
VBRI > MBI TLERALE T NER ~ HROEEE S S L DAHERY
FENLVEHRIZ - Ste—0r@F » DRANETEAVFERE ik S FRIERTISHVEIE » &
B¥ 19344F-28 #5322 5 A Section 10(b)FZHEET EAYRule 10b-5 » REIK T EBISECE Fz64#E
HRAT R HIRERR » Bh—3 e R EE ™ -

FUURC DLESIH &L b

DLEFEEOmri YadlinfA2001 50523 “Is Stock Manipulaiton bad? Questioning the
Conventional Wisdom with Evidence from the Israeli Experience.” — 3 “¥f#ij#li Thel #4Fischel
FIRoss Z [EIHVEmEY > {ELAESIHYE RS - $2H0 H BIVEAM L > Omriff = AL
FEER " AR CEREEE RN - PSRRI B S B TR T
OmriZHZ BRI - (F4 AR R R A T Ry B3 FIREY—HE - (& A SORHARAE

R T Ry R B TS B, YRR TR - IR
(G Thel P RIS R AT R H 2 KEB oyt - SRR IRMETT R e B B (EE » #4877
R fE R E N T AR MERNEY T aE - BOARAR E AT A& AR R BRI
ST R A EEREREERZ ST REY B2 OmriBdZ AR ZEIE T 4T Rh 24

¥ Id. at 297.

™ See Yadlin, supra note 297.

Id. at 841. ( “This paper offers an alternative, middle-road approach to stock manipulation.” )

Id. at 839. ( “This paper treats manipulation as a form of communication between the manipulator and the
market.” )

337

338
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FERTAUEE 2 | OmrigdZ bR SCE Iy B ED oy B HLam Al > 55—8R 7> > #REelT
SIS A R

D

Rl Ryt 5B a8 AR E B ERET e LR
RHEED] > ARA ERF R T R R A A E g AR

FHRGT B R TR

BRARERAEA T Rl F Rt T R NETTSG R A T - TR - (B RTasE e a1 Ry
BTS2 NIMIEARIEE HIVM B3 5% - I > S ERET R T B Z RS
(fraudulent nature ) ez BRI ERE > 55— » #ReEFTHRUNSSE (signal) KB EH
EERR IR - R GRS B R E E AR (55 ST Ry P 2S5 A 5 5 AAMEREE 5
195 B (E9RPTEENER (information) EEGEEEMN—EEX ST RATEIEZ
BERFE  HEHAT SR IEEERNVER - fEHEEE - Kaele HEfATEIE
G OmriZBd% LAFs » A0SR AW (E R & ZEHE IR A - sk WREREER S
TTRATEZNE RS HEEER LT A ERBNTE -

AIACEEN IR TR E] 2 W, » B BIDAE F O AR R T L E R F R A =]
B[l e 1T Ry &R A ST Rl E R IR E RN — B - RELEE &R ALERY
RoAT R » RNemm IR B FEER M E AR R i S 32— =g - K
i MRGLEEERBERNAZSHTR - BET R ANGARRIGSE SR EE N
ATy > NMEREFIR S THIGHVRERNE - HEPRD AT E R HAENIEE A (uninformed
investors ) [ & AR —KL » —MKME - DAEREESAAEIEE A (informed
investors ) BUEITNERACH Z A (insiders) B Era s EEAVESEA G ES 75 » DR
ABETRE A SR R A (RS 5 (EAR B IEREEN - R Al s - LR
BEE N AAEEEEAEE (informed manipulators ) HIIRZR - HEEAEAERNE ISR T

* Id. at 839-840.
0 Id. at 842.
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OmriZHkEE H I -+ FAE H 19914 22001 4F /1 - # DAY 2 5827 B BRI IS
[ R T Ry BRI AR e e 2 A (RS Rt se 52 - ELEDU-+ZoAE A BA T A A
HEHRFE - — WA EE R BB S RUEER ST R R 0 =~ R
AIEMET - BE B G PHe S R S ER R S EE -

Hif7e 2 a5 50 F5H - RUEEERHAEEIELET A (uninformed manipulation )
TE SRR T 5 AR AR 2 B R~ B EEE L S B » SRR E e
FHEAHIPERERGS - RDIEE AN AEEAVER4EE (uninformed manipulators ) Frag (- HHAY
BEA ~ gk - AT DAER - TSRS AR TS R AR T R e

FIRER L B & SR EEEATERLE T £y (informed manipulation) ™ «

FBIAK AIHNGS

ThelZ#%$t ¥iFischel MiRoss AT 2 AiISC » AR T HRHET Ry ) TRHEAMEIE
& > IR e R AT R NMER R ER(E 2 n R - HEAETENE - BBE
B G Ry Z e T RpEin A B BB - RABPIRIEEHEAE T R HIRES Z
i [HEZAELUARMEVE R - BRI 72U DAL AR T B E AR R A
ZEENERHT IR RS 21 - T R BLEERE AR - ThelBURAE IR SCE T
AR A IS 25 -

OmriZdZ A LI R et T R BRI R (R 2 A% B8 LB G T R
FTBE Z(E9RE » BRI &R BE - FARASRRZE 52 » HHE

* Id. at 843-844.
* Id. at 852.
*Id. at 861.
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TR ARSI ETHE R 51T R FEIAEIEERERZAE - ALEERS
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K EEHRLETERGER e AR FERRA T Ry ? 508 o FERIERE FAR IR Ry AR #E R ] > B
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Z VEER > HEEE A BRI SR (ARENE L

e > “EEELNRT AT - BIERE B X AT Rl A (AR R s B BB M AR R 7]
fE - NIt E—pF B B ATHRER 2 Wk - REEEEEES EOPE#EEZ AR
R NSO ERAFEARRE R 2EE WA - &I
1T R LFFIE R AE R BN 2 &ham -

F—IH NH AR
WIS ERE R T R AT R E B B > HERIMES

HHEVIAZ » AL DUARR 7 A dm TR 8 A1 DURE SRR 7 VAR Ry o A
# o R ERHL -

“EESHLE (2005) (RiEETER (L)) H447> &t 5T -

12 doi:10.6342/NTU201603758



B B

REESE Y5 (SEERIDEEE T TR Rk
5% (D53 B Section O TLAMLABE A4 » Section O(e) LK ST B S REHRHAAT BT
TR AT R A B 2 28 A SR R IR B MR LR LUEROR » 1
PERRTERRATT BB B2 2 SR BRI T -

SERERFE TN (EE S AR 38 SRy bl R » HDURIDEZ R 95 Fs
TR E B A BRI T R ETE S 10 5k (b) TR EERRAGIETEa < - 3F
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* See Thel, supra note 206, at 385.
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R SRR B U - OSSR R RN | SR EI LR T 25 ) Al
RIERYSE 20 (FREASE 155 ik - WY EHEA AN - (H5H HEIIHVUIERL - BlFIE R 2
ER5R R M FIE RS R RE - 55 TRAG 2 RRERsh - AUEDURHE T —E R
& o BEFTZA] DR B — EWVEEE BURRE < 0 Eot 0 Fral T BB
ERE AU EEBEE AFAEGS - i T HERS ) AFEREAUTEESEZA
HrE27 - WEEZERIEEAPA LIRS - & AR (AU EREE %A EE
7 HiE DKz A EE R EEZ &N - R AR R T B H
B2 o N Roffe(E R DAR (B B A H 2 DU 2 BRI B RMERRIN 381 T A PR it
sl > HAYA AR 2 BB A ERe e R E E AR Z &l (RIFTEEE A &) MR
ZEAAYE > At B ANEEEAERSE G ZERG T M BV VREERE
Z - MIRLIATERER AT S A BB AR L T HR(ER S 3" Ti{ER S RIPH
B B S GEEERENRE A NE TR BRI O T M8 - K
XELEs - #RHHT R E B EIRE S T IEEAEN ) B - REATRAERE

5
/

1 doi:10.6342/NTU201603758



ZHE - ARG T RABF Rpa B T RGN ) M BHLEEREREAHEA
ZARE -
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TRRRETEERS ) FEAR > ALENE=ERH > BRATIUER NRIRAA
BAERBERENE A BN A TR RE 2k - ATRAT IR A e Ryl A\ e
AL > A H AR et S RREARA ERIETINEAE E 2 &8 ELAE - Al
A ESRERH T RAEIELL T REIE R ) T RHEE > PR ZsE S E RS A
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FHRK BREHT R R LSRG R

EEUE A EGRERERE TR T RAE R A ERV R (R AR B R TR

s REEEF TN IR OO BB AR R HE R R - AR iR
REFENE b2 SRR T RRERE S > 202 - AT SRS ~ B & 1585
&t A s

Bt MRIBASCER R BHRe T R Z ST Ry Z B AT LU FRENERRR |
BN SR T Rtk R B A RA BB (R EE RN (IR R ) Ry 2 Ht
B : 5 1 RN BT ACEIT By > B RS BRIEIRIN T R AE TR B0 T Rt 2
BB TRILZ - SAEER REESA BRSNS - MmATEE Rt SR
SRyl o IE(RASOR LT AR B R - (RERASC R - T #Rdft ) E(rarley—fE T
By > BATEIEERE ZME 56 3 SR TR AR EREER - WARNE
T RITIBZ > MEHERIEENTT M ES E MR T MR SRR

B2 & > AT B AR R o R ARTEEE R 2 32 5 4 FUHE

GG ME ARt Ry L BB EE R A T R 5% WEEER ST RIE
BREABEERIIRE @ T A ANEREBEAE - ARHANZEERX S EREM T 5%

*! See Berle, supra note 209, at 398-399.
o miEEE 110> H 28
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B NSRRI R ABE M AR A 2 HEEN - i LB R E A AR R s A

ik 2 &R FOPREET R > B BB 3 FCZSRIAME - AT R NES
BUETIH X Gihas 2 B [iRsE s BB 2 55 (Fa) - FIEAFRIEEE 2
(G TREVA RHEATR S A EEN - RIEAERS T HASpER IR L

"AEEN ) (FRHEFERBNEAGER - E7 TS ) W SAIASIR AT R
U > INEWHAARRAIHIBAR ORRIMINEAETE - B R E (RPRERIHRENE - fEi > BT
PAMERZ + ff% - 56 7 FUEEIRRC > S " IREE T Ry ) MEL AR R - th{fitia
ASCRTER IS Z MR > TAIASORN S B ik 5 |25 AAERTa > SR LA
BIRIT REEBE R AN 20, - 18I - T T Ry ) B NELIEEIRER R A

FHh o ERE B EFSE R > W LIGEMHEG R - ERIF R s AR T
£ 1976 FHY Ernst & Ernst v. Hochfelder ZZ# RS L EAMEFE H © S50 1934 F585773C 5
7% Section 10(b) " (EAel N ELFEESCRETRECE TN NFR RS ~ EIBE RS 2558 Z) st
R TIT R —%  HEEE— OMNEREMS S XS EIL s A ES 5 » BT
RSl AER S BT DA ER 75 Ry 2 324y (T ASEFRIR section 206B
of the Gramm-Leach-Bliley Act) 5 #E80E H > ] FH 2 B (- {al Eede 4 sl bR 14k~
B BUERGE R 5% BRI A BA G B A N ORe Z BT E Z AR RIS 1]
F o, Ui TERKEMETES | (manipulative device or contrivance ) (B4 TR ) 0 1415
Fo HPERIE A R BR EHRE 5 X S ERE DAFERR (defraud ) BUEKRE (deceive) FE A
BURBCEEIMEAT ™ - Hochfelder ZEHIA % —MF » WA= ABEY Santa Fe v. Green ZE
I T #RET Ry (manipulation ) BE—BHEERE R - a2 HAT - BEFb RS AR

15 U.S.C. §78i(b). Prohibition against manipulation of security prices statue provides:

It shall be unlawful for any person, directly or indirectly, by the use of any means or instrumentality of interstate
commerce or of the mails, or of any facility of any national securities exchange—

(b) To use or employ, in connection with the purchase or sale of any security registered on a national securities
exchange or any security not so registered, or any securities-based swap agreement any manipulative or deceptive
device or contrivance in contravention of such rules and regulations as the Commission may prescribe as necessary or
appropriate in the public interest or for the protection of investors. [emphasis added].

*Ernst & Ernst v. Hochfelder, 425 U.S. 185, 199 (1976). ( “Use of the word 'manipulative' is especially significant.
It is and was virtually a term of art when used in connection with the securities markets. It connotes intentional or
willful conduct designed to deceive or defraud investors by controlling or artificially affecting the price of

securities.” ) See also, Schreiber v. Burlington Northern, Inc. 472 U.S. 1, 7 (1985).
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JetfERd 1934 589558 502 Section 10(0)EFR A E HI AFEHUEERITT Ky (fraud-based
conduct) » WAEABRE FF BAE R L EFRY (fiduciary duty) Z1E™ » Eig 55|
1934 FF-5875758 572 Section 9 FREET FoZE IRRFRE ZIRULTT Ry (RIEHE R A Rolthsg &
EEFA A EMRMREEE AN TR 40 HREE - EHZEEY RiEEE
FREEFEXR > IR LIS SR (% (coextensive) KEREHSEE] 1934 5577
AZ 57k Section 9(a)EL 10(b)MN ™" » HAIL » DA BESEHE(F o] 15 EHRMET T RS FE LIFEIK
R B P 453 0 Section 10b)FRREEERFERUME 2 17 B > T H A T 27 bt
TF-E% (manipulative device or contrivance ) Y {47548 Section 9(a)~ S FHEERLEIT By
(manipulation ) REEEINCAREREELA - ALIRAET T RS B MR E 1T Ry St — 187
SEETEA -

F=H1 [HEFTERIEE M

TEF G ARG > BB BB ENE B2 DL 1934 FES SR FhIE Section
10(b) Z 58 257 5 IR IR R T RN VB - 28 Section Y()¥4ET T RER IEIRFCZIEE
CHaZER™  EZANAEIE T BB ARTE Section 9(a) 2 fEFE M RIS BIRGERIHE
REVEARE - FZ 0] BRFERT 5T Section ()fERRAE © 55— » Section 9(a)A 1 & IHHENT
BEZEAZOR - 41 BES[FHtAEE - BEEEER TS SEEERES
Seciton 10(b) ARk EAHE EFAAVEE K2k (extreme recklessness ) F2fE™ 5 85— » 4F
EEHI L E A REIRINA BIEER 2 B TR AR T R AR R - AIBEFE S

* See Jerry W. Markham, Law Enforcement and the History of Financial Market Manipulation, 219 (1st ed. 2015).

(' “The Santa Fe decision rejected the assertion that Section 10(b) of the 34 Act applied to breaches of fiduciary
duties. Rather, it is limited to fraud-based conduct,...” ) It—&5Em{& AT E %Y Chiarella 28 -0 B R ML F i =
EFERESY o See also, Chiarella v. United States, 445 U.S. 222, 234-235 (1980). ( “Section 10(b) is aptly described as
a catchall provision, butt what it catches must be fraud.” )

** Santa Fe v. Green, 430 U.S. 462 (1977). (defined the term  “manipulation” to refer “generally to practices,
such as wash sales, matched orders, or rigged prices, that are intended to mislead investors by artificially affecting
market activity.” )

7 See Markham, supra note 355, at 219. ( “By referencing Section 9, the Santa Fe Court seemed to be treating that
provision and Section 10(b) as coextensive.” )

Id. ar221. X HiEE  BE L Section 9 JEFH/VH 0 1970 £ HH AL SEC FREE > ZEH] 4

(injunctive actions) > HA —FIFEZEM: (criminal case) » i 1980 FEHIE HH =4
* The Rockies Fund Inc. v. SEC. 428 F. 3d 1088, 1093 (D.C. Cir. 2005). ( “In other words, extreme recklessness
requires a stronger showing than simple recklessness but does not rise to the level of specific intent..., [which] could
potentially have significant effects on the interplay between Section 10(b) and Section 9(a)(1) and SEC actions inder
each provisions.” )
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M - FERELE > N REIR R R Z 58 5 — > HAETEE - I ERE
R TES 155 k58 1 TR LT Bl 5 =00 - WA A HETE IR e 2 R - 1
MBI E 5 E A B T R ZE IR IR Z BTS2 - 2RI - WIASCRT E R T R R LA
P (E R HER - AT NEF R EFNSEEVE LB B EREFRK
PR LVERIRNAT » &EUE - [BIERARVEERIR T DUREEAYATRE - ASCEU T LL—H
HEIEBZEG R T > e t—ml et -

%—Iﬁ I iEEm

AREHFREHREHES? - CBEEEST ARSI RER - TIRXEE
A& A e AR 2013558 H 1S HERI025E 65 B 33405 FIT R e Zeda et - PA N 5EfE
ERIHARZERE - FiliE A A KAie Z A R R A R IR AR
T o M AREAELIeFERIARE - ARZERTA R ZBRGH T R P R S i = Y A
R (FEFFRZEBSSRFIHBAR) » BEZRLL Mg ABArig th 2 R (h ettt

TRFTEE  ABASCR DU ERZ ST AU R Fr A VR4 T Rl - Nt T 2 AE
ELAIASCHIAL - DIFFR e R B2 R e M EE A SRR E G o] DU AR SRR ol
BNEN B A AT - N - BEDIAEE - AHHREE TR EE R SM
R 2 A T Ry EU AR am Al - S 22 s HAAh e BT Rl

** United States v. Hardy, 134 F.3d 542 (3d Cir.1998) (Manipulation found where defendants: 1) controlled the
quantity of the securities available for trading, 2) generated demand for the stock, 3) raised the price of the securities,
and 4) sold the securities at a large profit.)
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* Basic Inc. v. Levinson, 485 U.S. 224, 236 (1988) ( “investor who buys or sells stock at the price set by the market
does so in reliance on the integrity of that price. Because most publicly available information is reflected in market
price, an investor s reliance on any public material misrepresentations, therefore, may be presumed for purposes of a
Rule 10b-5 action.” )

" See Fischel & Ross, supra note 4.

" Erica P. John Fund Inc. v. Halliburton Co., 563 U.S. --, -- (2011) (that the plaintiff might be found to have
presumptively relied on an omission under fraud-on-the-market theory, thereby establishing transaction causation, but
loss causation might still prevent recovery, as when the omission is not the cause of a later decline in the value of the
stock that causes the loss.) [hereinafter Halliburton).

" Halliburton, 563 U.S. --, -- (2011) (If other factors “were responsible for the loss or part of it, a plaintiff would not
be able to prove loss causation to that extent. This is true even if the investor purchased the stock at a distorted price,
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and thereby presumptively relied on the misrepresentation reflected on in that price.”  “Loss causation has no
logical connection to the facts necessary to establish the efficient market predicate to the fraud-on-the-market
theory.” )

" Dura Pharms. Inc. v. Broudo, 544 U.S. 336, 341 (2005).
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