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Abstract

Corporal punishment on children has long been common in both Western and Eastern
societies and has been a common way of disciplining children in our country because of
the traditional filial piety culture, and the subsequently developed concept of “iron and
blood disciplines make good children.” In other words, it is now still subtly affecting the
mindset of children rearing and education in modern society nowadays. As human rights
awareness raising, and subsequently drawing the society’s attention on young children’s
rights, our country has made it a clear law forbidding corporal punishment, but only at
school. Even that, banning corporal punishment at school still brings a lot of questioning
and challenges in practice. The focus concerning the violation of human right on children
because of corporal punishment from the society is also limited to on campus, and this
attention does not extend beyond the very environment where children live their lives each

day—the family.

The United Nation Convention on the Rights of the Child proclaims that children are
the subjects of human rights. The structural protection of rights provided by the
Convention reflects how modern human rights objects corporal punishment on children.
Taiwan has enacted the Enforcement Act of Convention on the Rights of the Child in 2014
and is liable for merging the contents of the Convention into Taiwanese legal system
enacted as national law. This article supports the argument of the Convention for non-
corporal punishment both on campus and at home, and agrees with the methodology
adopted by the Convention to deny the justification of corporal punishment on children
that children are entitled to the rights of education, health, and development and are free
from any forms of violence, as well as any torture or any other form of cruel, inhuman or
degrading treatment or punishment. General Comments of the Convention illustrating the
above mentioned rights of the child are drawn in this article as main sources for
elaborating the legal standard of legislative measures to forbidding corporal punishment,
and reviewing present laws and regulations in comparison with the standard set forth by
the Convention as a future reference for drafting anti-corporal punishment policy and law

revisions.

Convention on the Rights of the Child has advised the legislative standards of
forbidding corporal punishment as follows. The first is to abolish any law or ordinance
\%
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that allows corporal punishment as a method of children discipline. Furthermore, the law
should clearly state that the corporal punishment is prohibited, and if any conduct or
consequence amounts to a crime under the Criminal Law, the offender shall be subject to
consequential criminal liability. This set of legislative standards fits into all families,
schools, or child-caring institutions. Also, no matter how “minor” or “reasonable” of the
said corporal punishment, there is no ground to justify it. However, in consideration of the
close attachment between children and family members, and such relationship plays a
significant role in the mental and physical development of children; therefore, if corporal
punishment is conducted by family members or other main care-takers of the children,
there should be an evaluation of the children’s best interest, along with the de minimis
principle in order to reach the solution that fits the best interest of children. However, if
such conduct is otherwise performed by non-family members, for example, school
teachers or staffs in other child-caring institutions, then a strict vocational discipline and
even criminal prosecution procedures for investigation shall apply.

The Protection of Children and Youths Welfare and Rights Act in Taiwan only
forbids mental and physical abuse on children and thus its intensity of regulation is much
less than the legislative standards required by the Convention. Corporal punishment
should be explicitly denounced illegal to fully free our society from the haunting of
corporal punishment, and the performing of the parental discipline rights under Civil Law,
which has been a safe gate for still allowing “minor” or “reasonable” physical punishment
in family setting, shall also be limited to methods without performing corporal
punishment. Domestic Violence Prevention Act should include corporal punishment as a
form of domestic violence; hence, the involvement of social workers may be
simultaneously and properly introduced for better understanding of the case to figure out
appropriate assistance needed, in addition, subjecting to court’s judgment, corporal
punishment should also serve as the cause of filing a civil protection order under Domestic
Violence Prevention Act so as to prevent it from further turning into a child abuse case in
the future. The overall legislative measures of education regarding prohibition of corporal
punishment seems generally comply with the Convention; however, there is still room for
research on tactics to better achieve the regulated goal of zero physical punishment in
practice. Under the standards set forth by the Convention, we are still await for academic
and empirical debates and discussions on theories of Criminal Law to find out appropriate

solution to whether and how to punish physical punishment offender within family

vi
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according to the severity of the case as well as the solution to deal with language abuse or

mental abuse in private venue.

Keywords: Corporal/Physical Punishment, the Rights of the Child, Protection of
Children and Adolescents, Children Violence, Disciplinary Power
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