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ABSTRACT

Tobacco is a product with the character of harming human health, thus how to
control the spread of tobacco has always been an important global issue regarding
public health. In order to implement the tobacco control policy to decrease the demand
for tobacco, WHO provide guidance for controlling the process of tobacco product
consumption including packaging, advertising and marketing by setting Framework
Convention on Tobacco Control (FCTC) and Guidelines for implementation of the
WHO FCTC. However, the coverage of limitation of the WHO FCTC is so
comprehensive that it impacts not only the right and freedom of tobacco industry but
even the value and function of trademark. Moreover, the examination of tobacco
trademark is influenced because of the change of the trademark design. It is important to
find out a more proper criterion of trademark examination for tobacco to fit concerns of
public health, tobacco consumers and tobacco trademark proprietors.

This study focuses on practices of the trademark examination in Taiwan. The
trademark registration statistics show that foreign companies own almost 80% of the
registered tobacco trademarks. This means that the design and use of tobacco
trademarks by foreign companies have an overwhelmingly influence on local market.

Document analysis, comparative study and case analysis are used for the study on
implementation of FTCT rules on tobacco packaging, advertising and marketing
worldwide. The domestic practices of preventing tobacco harm substantially expands
the operation of Article 9, subparagraph 1 of Tobacco Hazards Prevention Act and blurs
the line between control of package labelling and advertising.

The above-mentioned development of preventing tobacco epidemic causes the
change of tobacco trademark design, the main reasons and legal basis for refusal of

tobacco trademark applications, even the proof of trademark use and the determination
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of likelihood of confusion. This study also focuses on the interpretation of tobacco plain
package by Australia and the European Union, along with the Adjudication of Grand
Justices Council of Taiwan. This is for the purpose to figure out the relationship
between tobacco plain package and rights of tobacco companies and to propose feasible
trademark examination criteria. By analyzing trademark cases, we look into questions in
respect of trademark examining practices. Considering the trend of public health
prevalence, this study suggests to take a stricter standard for the requirement of
trademark distinctiveness to protect the function of trademark and the rights of tobacco

companies.

KEYWORDS : Framework Convention on Tobacco Control (FCTC) ~ Tobacco Hazards

Prevention Act ~ Tobacco labelling ~ Trademark Act ~ Trademark examination ~ Tobacco

plain package
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