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Abstract

In the age of economic globalization, owing to the agreements between multinational
organizations and bilateral parties and the removal of trade barriers enacted by various
economies, the transfer of capital funds, resources, and human resources have become
freely available to homeland countries. It is the elimination of such constraints that makes
international businesses proactively expand and compete for market shares in the
international market as they look for the best target business to invest in so as to maximize
their profits. As a result, global foreign direct investment has been increasing annually.
Cross-border mergers and acquisitions (cross-border M&As), compared to greenfield
investments, affect home countries the most among all forms of foreign direct investment.
Therefore, this article focuses on how to formulate a well-functioning system; a system
that is clear, transparent, and consistent for foreign investors to conduct cross-border
M&As.

This article begins with theories of regulation of cross-border M&As. First, it
discusses the foundations of regulation— is it necessary to control cross-border M&As?
After reviewing relative theories and proving the necessity of regulation, this article
further looks into the Taiwan’s present regulatory framework, dividing it into two vital
regulatory systems and reviews market competition and national security. In addition to
introducing regulatory framework, this article refers to two prominent cases in order to
analyze the deficiency of Taiwan’s cross-border merger control. In relation to market
competition, this article reveals that the authority adopts uncertain reviewing standards,
and also confusingly combines various factors into same layer, decreasing the willingness
of foreign investors to merge with a Taiwan business. Furthermore, the merger remedies

attached by the authority are criticized for losing their designed function, lacking proper
VI
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and legitimate connection to their objectives. In relation to national security, the
reviewing procedure makes no exemption for the minimum investment. Moreover, the
uncertain examining term and potential rules unspecified in statue have created external
obstacles for foreign investors. On the other hand, the ambiguity of substantial standards
and unwritten rules reflects the political impediments to foreign investors who have been
critical for years.

To modify the deficiencies mentioned above, the article reviews the regulatory
frameworks in the European Union, Germany, and the United States, presenting the
rationale of regulations, the procedural rules, merger remedies andsubstantial tests in
these three economies. The theory cannot exist independently without practice; therefore,
the article provides some benchmark cases, which present the practices enforced by
different authorities in managing cross-border M&As.

After combining personal opinions with regulatory framework of different
economies worth learning, this article proposes some advice in the conclusion. From the
perspective of market competition review, the Fair Trade Commission shall revise its
substantial test to Significant Impediment of Effective Competition, and it is suggested
that the inheritance of ministry authorization is better for our merger control system in
order to review mergers comprehensively. In addition, to improve the shortcomings
concerned with the enforcement of merger remedies, merger parties shall be entitled to
propose remedies actively, and the Fair Trade Commission may attach conditions and
obligations in order to ensure that the parties concerned comply with the remedies they
propose. From the perspective of national security review, suggestions are made to
modify the defects criticized by foreign investors, including the composition of

Investment Commission, disclosure of the decision-making process, reporting

Vil

doi:10.6342/NTU201703684



requirements under minimum capital investment, the dilemma on dual-track regulatory
structure, importation of pre-notification contact, and the concept of national security. It
is hoped that the suggestions provided by this article will make some contribution to

Taiwan’s current regulatory framework.

Keywords: Foreign Direct Investment, Cross-Border Mergers and Acquisitions, Merger

Regulation, Market Competition Review, National Security Review
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EC Merger Regulation, €29-31.
233 WORKING PARTY NO. 3 ON CO-OPERATION AND ENFORCEMENT, supra note 228, 92.2.1.
234 Consolidated Jurisdictional Notice of EC Merger Regulation, 12.2.1.
235 1d. 9110-16.
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242 Best practices on the conduct of EC merger control proceedings, 16-10.
23 1d, at q22.
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TR ARE ARRF S A B M RARDT A o 1d, at 15,
245 Commission Notice on a simplified procedure for treatment of certain concentrations under Council
Regulation (EC) No 139/2004, [hereinafter Simplified Procedure of EC Merger Regulation], available at
http://eur-lex.europa.eu/legal-content/en/TXT/PDF/?uri=CELEX:52013XC1214%2802%29&from=EN.
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249 COMMISSION REGULATION (EC) No 802/2004 of 21 April 2004 implementing Council Regulation
(EC) No 139/2004 on the control of concentrations between undertakings, 85(2), available at http://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:02004R0802-20140101.
250 European Commission, Competition: merger control procedures, 1-2 (2013), http://ec.europa.eu/
competition/publications/factsheets/merger_control_procedures_en.pdf.
251 EC Merger Regulation, §6.
22 1d. §6(1)(a).
233 1d. §6(1)(b).
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25 |d. §6(2)
2% |d. §10(3)
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258 |d. §10(6).
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259 Niels Christian Ershgll, Justin P. Hedge, Yasmine L. Harik, EU Merger Control-2016 Year in Review,
4 (2017), https:/lwww.apks.com/~/media/files/perspectives/publications/2017/03/2016-year-in-review--
eu-merger-controls.pdf.
260 EC Merger Regulation, 86(2), 8(2).
261 STRUCTURAL REMEDIES, available at http://uk.practicallaw.com/1-107-7328 (last visited July 6, 2017).
262 European Commission, supra note 250, at 2.
263 EC Merger Regulation, §10(1).
264 1d. §10(3).
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354 Case C-463/00, Spain v. Commission, 2003 E.C.R. 1-4581, 171.
35 Case C-174/04, Italy v. Commission, 2005 E.C.R. | -4933, 140.
3% Case C-463/00, Spain v. Commission, 2003 E.C.R. 1-4581, {70.
357 Case C-367/98, Commission v. Portugal, | -4775, {52.
38 Explanatory Memorandum, BT-Drs. 16/10730, 111.
39 Stork, supra note 335, at 270.
360 ANALYSIS OF CRITICAL INFRASTRUCTURES, https://www.bsi.bund.de/SharedDocs/Downloads/EN/B
Sl/Kritis/acis_paper_en_pdf.pdf?__blob=publicationFile&v=1 (last visited May. 10, 2017).
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362 INVESTMENT REVIEWS, supra note 336.
363 Case T-26/01, Fiocchi Munizioni v. Commission, E.C.R. 11-3971 161; see also Case C-367/89, Opinion
of Advocate General Jacobs of 8 May 1991, Richardt and LesAccessoires Scientifiques, E.C.R. 1-4642-43
130.
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376 R4 2;‘!1\7194041#}1?? 2 &% (The Investment Company Actof1940) & fiz e & 2 BB N K F

FEEBRORFT 7B F»HEL S L B € (Securities and Exchange Comm|55|on)\a1+1' o x 1939
& 3323 72 (Trust Indenture Act of 1939) EREFTBEEFARBEZOFF 0 M A R193BEH L
% % % (Securities Act of 1933) % z& J‘ *E4E - Id at 13- 14
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ANALYSIS, https://www.bea.gov/gIossary/glossary_u.htm#US_affiIiate (last visited Apr. 8, 2017).

%80 22 U.S.C. §3103(a)(5).

31 22 U.S.C. §3103(h).

32 22 U.S.C. §3103(c)(2).
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383 S Rept. 101-443, 101st Cong., 2d Sess. 1 (1990). # 35! p Seitzinger, supra note 368, at 7.
%84 22 U.S.C. §3142, §3143.
385 Seitzinger, supra note 368, at 7-8.
386 CYNTHIA DAY WALLACE, THE MULTINATIONAL ENTERPRISE AND LEGAL CONTROL: HOST STATE
SOVEREIGNTY IN AN ERA OF ECONOMIC GLOBALIZATION 392-93 (2002).
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8, 2017).
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389 d. at 394.
3% i, supra note 80, at 270.

391 THE ANTITRUST LAWS, https://www.ftc.gov/tips-advice/competition-guidance/guide-antitrust-laws/a
ntitrust-laws (last visited Apr. 9, 2017).
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SECTORS BETWEEN AGENCIES, https://www.ftc.gov/news-events/press-releases/2002/03/ftc-and-doj-
announce-new-clearance-procedures-antitrust-matters (last visited Apr. 10, 2017).
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Towards Conflict Resolution, 26 Nw. J. INT'L L. & Bus. 471, 472-76 (2016).
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54 Am. Jur. 2d Monopolies and Restraints of Trade §46.

15 U.S.C. 81.
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408 1d. at 475.
409 U.S. Department of Justice and the Federal Trade Commission, Horizontal Merger Guidelines (Apr. 2,
1992
410 ;3)'- 201992 E oKL L g E AR ';L%%F@@fﬁﬁ, 13 F e &2 ¢ B 2.5L 5%k
B r B H A4S S EETEFURFAY FF2 R EF B0 AR EITERY A FMILLA
BB R AT IS AR LA EREBREFFATRIF o 1 2010 £k T
SEipEER G RI R IR EF A E R RE B R F AW o CARL
SHAPIRO, The 2010 Horizontal Merger Guidelines: From Hedgehog to Fox in Forty years, 77 Antitrust
L.J 701, 707-08 (2010).
Al HRm 4 s Bomgge s B AW rﬁ’éi SRR SRR (1995) 0 (AR EEHZAT) 0 T
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412 15 U.S.C. 81 (Trusts, etc., in restraint of trade illegal; penalty): “Every contract, combination in the
form of trust or otherwise, or conspiracy, in restraint of trade or commerce among the several States, or
with foreign nations, is declared to be illegal. Every person who shall make any contract or engage in any
combination or conspiracy hereby declared to be illegal shall be deemed guilty of a felony, and, on
conviction thereof, shall be punished by fine not exceeding $10,000,000 if a corporation, or, if any other
person, $350,000, or by imprisonment not exceeding three years, or by both said punishments, in the
discretion of the court.”
413 15 U.S.C. 82 (Monopolizing trade a felony; penalty) : Every person who shall monopolize, or attempt
to monopolize, or combine or conspire with any other person or persons, to monopolize any part of the
trade or commerce among the several States, or with foreign nations, shall be deemed guilty of a felony,
and, on conviction thereof, shall be punished by fine not exceeding $10,000,000 if a corporation, or, if any
other person, $350,000, or by imprisonment not exceeding three years, or by both said punishments, in the
discretion of the court.
M43 F (2002) 0 (B@m) CwRE (2F) 0 (2T % EFHK) 0 2% 0 | 5455 o
P o
415 15 U.S.C. §18 (Acquisition by one corporation of stock of another) % < 4= : “No person engaged in
commerce or in any activity affecting commerce shall acquire, directly or indirectly, the whole or any part
of the stock or other share capital and no person subject to the jurisdiction of the Federal Trade Commission
shall acquire the whole or any part of the assets of another person engaged also in commerce or in any
activity affecting commerce, where in any line of commerce or in any activity affecting commerce in any
section of the country, the effect of such acquisition may be substantially to lessen competition, or to tend
to create a monopoly. No person shall acquire, directly or indirectly, the whole or any part of the stock or
other share capital and no person subject to the jurisdiction of the Federal Trade Commission shall acquire
the whole or any part of the assets of one or more persons engaged in commerce or in any activity affecting
commerce, where in any line of commerce or in any activity affecting commerce in any section of the
country, the effect of such acquisition, of such stocks or assets, or of the use of such stock by the voting or
granting of proxies or otherwise, may be substantially to lessen competition, or to tend to create a monopoly.”
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419 15 U.S.C. 819 (Interlocking directorates and officers), & ¥ 4= : “No person shall, at the same time,
serve as a director or officer in any two corporations (other than banks, banking associations, and trust
companies) that are-- A. engaged in whole or in part in commerce; and B. by virtue of their business and
location of operation, competitors, so that the elimination of competition by agreement between them would
constitute a violation of any of the antitrust laws; if each of the corporations has capital, surplus, and
undivided profits aggregating more than $10,000,000 as adjusted pursuant to paragraph (5) of this
subsection.”
20 FRaER ? F o REE (2014) > (TR ZHEEERMEEZEH) o A TII LR
1%ﬁi%ﬁ WL R 46
421 815 U.S.C. §18a(a).
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422 815 U.S.C. § 18a (b)(3)(B).
423 STEPS FOR DETERMINING WHETHER AN HSR FILING IS REQUIRED, https://www.ftc.gov/enforceme
nt/premerger-notification-program/hsr-resources/steps-determining-whether-hsr-filing (last visited Apr.
15, 2017).

122

doi:10.6342/NTU201703684


https://www.ftc.gov/enforcement/premerger-notification-program/hsr-resources/steps-determining-whether-hsr-filing
https://www.ftc.gov/enforcement/premerger-notification-program/hsr-resources/steps-determining-whether-hsr-filing

d

J—

\‘%

Favs R E PR (1) 2 &2 2R (2) & (3) B-F TR
BEY AF o DR FERE 0 E ;;k T4 B HSRE % 8k L
VAR (FAHENEE TR ARG T A EF Y BRADRF . A

2 T 2017 E 2 FATA B LAY FFHEA ST

% 5:2017 & HSR 2 %% & P i

M FEEA

HSRi % (&L %% 2 Ti5A) ReFHE | &
i
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BFARK (et ) Aoy Sl /e ¥ | 100 161.5
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¥ % 44 (M) §15 USC. § 18a|100 161.5

@)(B)(in(1I)
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FAKR D kv f R

424 Federal Trade Commission, Revised Jurisdictional Thresholds for Section 8 of the Clayton A-
ct, available at https://www.ftc.gov/system/files/documents/federal_register_notices/2017/01/clayton_7
a_publishe_1-26-17.pdf.
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425 USA MERGER CONTROL 2017, https://iclg.com/practice-areas/merger-control/merger-control-2017/
usa#chaptercontent3 (last visited Apr. 16, 2017).
426 815 U.S.C., 8§18a (b)(1)(A).
427 PREMERGER NOTIFICATION AND THE MERGER REVIEW PROCESS, https://www.ftc.gov/tips-advice/c
ompetition-guidance/guide-antitrust-laws/mergers/premerger-notification-and-merger (last visited Apr.
16, 2017).
428 815 U.S.C. § 18a (b)(2).
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429 §15 U.S.C. § 18a (e)(2).
430 MERGER REVIEW PROCESS INITIATIVE, https://www.justice.gov/atr/merger-review-process-initiative-
policy (last visited Apr. 17, 2017).
431 §15 U.S.C. § 18a(f).
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432 Michael G. Egge & Jason D. Cruise, Practical guide to the U.S. merger review process, Competition
L.J. 1, 3(2017).
3222015 E R > £ 5 1754 22 S ALY 4R > £ 5 258 Hid B ARA A L P MBS -
Fho27? W ATRREFENF DR H»b;ho
Federal Trade Commission & United States Department of Justice, Hart-Scott-Rodino annual report
Fiscal Year 2015, https://www.ftc.gov/system/files/documents/reports/federal-trade-commission-bureau-
competition-department-justice-antitrust-division-hart-scott-rodino/160801hsrreport.pdf.
434 Egge & Cruise, supra note 432, at 3.
4% 1d. at 4.
436 ANTITRUST DIVISION PoLICY GUIDE TO MERGER REMEDIES {|I, https://www.justice.gov/atr/archived-
antitrust-division-policy-guide-merger-remedies-october-2004#N1 (last visited Apr. 19, 2017).
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437 1d. IV.A. see also footnote of id.
438 |d.

439 1d. THILA.
440 Herbert Hovenkamp, Federal Antitrust Policy Section 9.4. at 386 (2d ed., 1999). #& 3! p Barry Hawk
et al., United States of America, in MERGER CONTROL WORLDWIDE, 1291, 1303-04 (Maher Babbah & Paul
Lasok QC eds., 2005).
41 1d. at 1303.
442 ANTITRUST DIVISION PoLICY GUIDE TO MERGER REMEDIES, supra note 436, l11.B.
443 1d. TIV.H.L.
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of Justice & Fed. Trade Comm’n, Horizontal Merger Guidelines (2010) [hereinafter 2010 Guidelines],
available at https://www.ftc.gov/sites/default/files/attachments/merger-review/100819hmg.pdf.
448 1d. 14.
47 1d. 14-13.
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48 d. 110.
449 Id.
40 zbop T & 4h R L 1982 E P A H ik S BRIRA PN F o US. Dep’t of Justice, Non-H
orizontal Merger Guidelines (1984), available at https://www:.justice.gov/sites/default/files/atr/legacy/
2006/05/18/2614.pdf.
41 d. 14.111.
42 1d. 14.112.
43 1d. 14.131-4.135.
454 Hovenkamp, supra note 440, at 386.
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treasury gov/resource-center/international/foreign-investment/Pages/cfius-members.aspx (last visited A
pr. 21, 2017).
PR ARl L SRR LA RRE 2L RRGALREE WA
LR ¢ old
47 Paul Rose, The Foreign Investment and National Security Act of 2007: An Assessment of Its Impact on
Sovereign Wealth Funds and State-Owned Enterprises, 231 PL and Legal Theory Working Paper Series 1,
23 (2014).
458 i, supra note 80, at 261.
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460 1d. at 6.
461 1d. at 7.
42 | i, supra note 80, at 262.

131

doi:10.6342/NTU201703684



BHEFAT ARSI PEE I RE AT A EREVPANEIRRP KF Y

ik E LR ARG AR h R E L AT s

‘:ﬁ\
3

2 A ¥ T%ﬁﬁ%'b CE R T ¥ 3 LR S S ST

BE M R ﬁ%ﬁt»]’z?ﬁ%ﬁ?ﬁ = oM TS L - 2R & ¥ (U.S business) ©
FREFMHREIAZ:EIPHEIRBEPNEFVEAN2ZF O 5 EHRFTH A Z8H

RE2 P A B S P a2 o e AU R E T L BERe q ki m R
2FALBRDAR TS T R A 5 PR A (foreignperson) % ¢F Byt (foreign
government) - % ¥ & 7 (a)iz e o RB A~ H RS RR  RUEANT A 2 (b))t R
B R b BECRR RGN R i A T e e A e i F Rl G
: Gi £ WFc et £ W B RO e 8 TR A rc i e o ¢ g2 R
BRI RS KB RICR ¢ FHABMNT i H e A Rl b
(foreign government-controlled transaction) ) # 45 ix 7 it H 2 B & ¥ %t ot

}f‘:j-‘%ﬂ]?i]}ﬁt}a-ﬁﬁnji& NI }E;q,}{fj_m& a2 b o 467

et A 5o A B BFORR AR ALY T PO TS R A
MR EML R PR PRI A RRRE PR -

43 50 U.S.C. app § 2170, (a)(3).
44 31 CFR §800.226.
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