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ABSTRACT

The Amendment of Article 255 Paragraph 1 Subparagraph 2 of Code of Civil
Procedure in Taiwan refer to Article 143 of Code of Civil Procedure in Japan, which
was amended as” Where the amendment or addition of the claim is based on the same
transaction or occurrence”. However, the amendment or addition of parties cannot be
based on Article 143 of Code of Civil Procedure in Japan. That is to say, whether
Subparagraph 2 can also be the legal basis of the amendment or addition of parties has
been controversial. It appears that the dispute was eventually settled after the
announcement of the Supreme Court 2017 No.13 Civil Court Resolution and the Draft
Revision of Code of Civil Procedure submitted by Judicial Yuan, indicating that
Subparagraph 2 can also be the legal basis of the amendment or addition of parties.
Nevertheless, not only the legal nature of the amendment or addition of parties wasn’t
completely explained, but also the researches of the amendment or addition of parties
have not clarified the association between Subparagraph 2 and Subparagraph 5.
Furthermore, there would be a controversy about how to judge the protection of the
interest of instance level if the draft be passed. Above all, on the purpose of clarifying
these controversy, this research is based on the amendment or addition of parties.

In the author’s opinion, the legal nature of the amendment or addition of parties
could be seemed as the amendment or addition of Pleadings. Firstly, applying the
namely grammatical interpretation, Article 255 indicate that the amendment or addition
of Pleadings, which also include the amendment or addition of parties; Secondly,
according to teleological interpretation, the legal purpose of Article 255 is

strengthening the function of the solving disputes, not be restricted to the amendment
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or addition of object of procedure; Last but not the least, in accordance to systematic
interpretation, since Subparagraph 5 is served as instances in Article 255( illustrative
provision), the other Subparagraph can also be the legal basis of the amendment or
addition of parties . Thus, it is no doubt that the amendment or addition of parties can
be based on Article 255.

In regard to the Amendment of parties, express theory is applied to determine the
parties in civil procedure according to the author’s opinion. It appears that some judicial
opinions in Taiwan have confound the distinction of amendment and correct of parties.
As the elements of the amendment of parties, the old plaintiff should have motion to
dismiss, the new plaintiff should have motion to sue. According to Article 262
Paragraph 1, whether the agreement to dismiss of defendant is necessary depends on
having proceeded orally on the merits; otherwise, it can be replaced with Subparagraph
2,4, or 7. On the other hand, in order to establish the procedure legitimacy of the effect
of amendment of parties, providing new parties enough information about the old action,
and protection of right to be heard are essential.

In relationship to the addition of parties, if the claims must be adjudicated jointly
with regard to all co-parties (so-called necessary joinder of parties), the addition of
parties should apply Subparagraph 5. Conversely, the joinder of parties located the gray
zone, such as joint obligation or guaranty, due to the trial of issues can repeatedly use
the materials from old action, is able to apply Subparagraph 2 to add parties. That is to
say, as the independent concept from joinder of parties, “based on the same transaction
or occurrence” can solve the addition of the joinder of parties located the gray zone.

Besides, the addition of normal joinder of parties can also apply Subparagraph 2 or 7,
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without considering of Subparagraph 5. Lastly, after the comparison with the joint oral
argument in Japan law, the effect of the addition of parties should also concern new
parties’ right to be heard, or it is necessary to give new parties opportunities about
disputing over the material in old action.

Finally, when the amendment or addition of parties made during the second
instance (especially for new defendant), the protection of the interest of instance level
should be concern. Compared with the place of the claims must be adjudicated jointly
with regard to all co-parties, which the demand of resolving dispute consistently is prior
to the interest of instance, when the amendment or addition of new parties is under the
place of the claims don’t have to be adjudicated jointly with regard to all co-parties, in
the result of applying Subparagraph 2, 7, the procedural interests of new parties are
different from amendment or addition made in first instance. Furthermore, the new
parties might have no opportunity to appeal to third instance. In the author’s opinion, if
the amendment or addition of parties is made without the agreement of new parties; in
the respect of object, it becomes necessary that confirming there is new issue
independent from first instance. In the respect of subject, judging whether new parties
have had opportunity to attend the trial in first instance is also essential. Only when
there is no new issue and new parties literally had chance to attend first instance can

amend or add new parties without the agreement of the new parties.

Key Words: amendment of parties, addition of parties, the same transaction or
occurrence, the claims must be adjudicated jointly with regard to all co-parties, the

protection of the interest of instance level
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