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ABSTRACT

In Taiwan, when it comes to Judgement related to the Article 19, Paragraph 1 and 2
of Criminal Code, for determination of criminal responsibility, prosecutors and judges
often request the forensic psychiatric assessment and cite opinions from psychiatric
experts. However, for a long time, the epistemological difference between law and
psychiatry caused by different academic paradigms has been troubling court during the
course of citing opinions. Although the academy suggests that all existing problems
should be solved after the amendment to the Article 19 of Criminal Code in 2005, the

problems still prevail in law practice today.

In order to reconfirm the specific questions and attempt to answer these questions,
this thesis examines the Japanese theoretical model of criminal liability, the essence of
criminal responsibility, and the determination of criminal responsibility. After researching
Japanese Penal Code, this thesis uses Japanese theoretical model to illustrate the elements
of criminal responsibility. Furthermore, with the theoretical lens of the comprehensive
model of determination of criminal responsibility, this thesis examines Taiwanese law

practice and related Judgements through discourse analysis and descriptive statistics.

My main argument is as followed: Similar to Japan, criminal responsibility lacks the
real substance of its elements in existing theoretical model. Therefore, Taiwanese court
needs to generate a self-designed internal logic to justify the determination of criminal
responsibility. Meanwhile, instead of being consistent with the essence of criminal
responsibility, the internal logic of court often shows the contradiction with the essence
of criminal responsibility through its inferring process. This scenario correspondingly has
an impact on the role of forensic psychiatric assessment opinion in individual Judgement,
and on the image of a division of law and psychiatry envisioned by the court. This mainly

causes the conflict of authority between courts and psychiatry.

To summarize, I will argue that the most concerned question of authority in forensic
psychiatric assessment should not seek resolution through the distinction of physiological
and psychological elements in traditional Germany model, but return to the distinction of
factual and normative concepts. At present, due to lack of this perspective, the court
wrongfully and limitedly focuses on the type of mental disorder in forensic psychiatric
assessment opinion and fails to achieve more elaborative division of law and psychiatry

through forensic psychiatric assessment. Meanwhile, because of the same reason, the
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Germany model has become a rubber-stamp and failed to carry out the main idea reflected
by “Schuldprinzip” which is that criminal responsibility should be the basis of criminal

punishment.

Key Words: Criminal Responsibility, Article 19 of Criminal Code, Forensic Psychiatric
Assessment, Psychiatry, Determination of Criminal Responsibility, Theoretical model of

Determination of Criminal Responsibility, Germany model.
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