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Medical negligence is the core concept to determine either civil or criminal liability
for medical malpractice in Taiwan. In medical litigation, many courts in Taiwan
usually adopt the “medical custom” as the standard of care to judge the presence of
negligence. Recently, a landmark judgement of the Supreme Court in Taiwan
reaffirmed that medical negligence should be determined according to the “medical
level” rather than the “medical custom” , “medical custom” was only one of the
factors to judge the presence of negligence.

However, the standard of “medical level” is an unpredictable concept. What actually
constitutes “medical level” ? In this article, we would explore the content of “medical
level” by empirical legal studies in order to know if it is more fair than “medical
custom” and improve its prophylactic function of Civil Code.

The result shows that the civil courts under the standard of “medical level” consider
not only medical custom but also other factors such as medical inform, organizational
defect and clinical discretion. In medical personnel aspect, the civil courts determine
medical negligence by medical custom, medical inform and clinical discretion; In
hospital aspect, it determines medical negligence by organizational defect. It shows
that the standard of “medical level” more guarantees patient safety than the standard
of “medical custom”. However, the standard of care is too high in the doctor of
clinical discretion.

The Article 82 of the Medical Care Act was revised last year. Through the result of
empirical legal studies, we find the newly revised regulation acknowledges judicial
practice and proclaims precedents in writing, it still keeps the same standard in civil
liability. Hopefully, this study can shows clearer concept of “medical level”.

Keywords : medical negligence ~ medical Level ~ medical custom ~ standard of
care ~ empirical legal studies
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