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Abstract

The amendment of the Money Laundering Act in 2016 is an opportunity for the study
of this paper. We must understand how to interpret the elements of crime in order to correctly
apply the new law. However, before starting the research on the elements, we must first
understand the history of the crime of money laundering, the protection of legal interests and
foreign laws, in order to ensure that the understandings are correct.

The crime of money laundering has only been 30 years since its origin. Today, scholars
are still very controversial about whether it should be criminalized and which interest
to be protected. Therefore, this paper first briefly describes the development history of
money laundering crimes, and then discusses which legal interests are protected.
Determining the legal interests will help us interpreting the elements.

Because the new law cites the contents of the Conventions in a large amount, this
paper starts from the introduction of Vienna and Palermo Conventions. Then I will
extend the tentacles to the money laundering crimes in the United Kingdom and the
United States, especially how to explain the subjective elements. I hope that by
comparing the provisions of the Conventions and foreign laws, I will understand how
to interpret the elements. After interpreting the elements, [ immediately discuss the
concurrent relationships of money laundering crimes.

In addition to the interpretation of the elements, it is also very important to apply
the law to solve the real cases. Through a large number of British and American
judgments, this paper compares the differences between Taiwanese courts and
foreign countries. At the end of the paper, three cases of money laundering through
real estates in Taiwan are discussed. The reason for choosing this type of crime is that
which is more difficult to proving guilty. I search for similar foreign cases to compare
whether the judgments of the foreign courts are same as ours. If they’re different, what
makes the differences? Since there is no judgment on money laundering through real
estate after the implementation of the new law, the judgments discussed in this paper
are convicted before the revision of the law. First, I discuss whether the court's
judgments are reasonable, then I use the new law to discuss how to judge.

This revision is an opportunity to change old insights to meet international
standards. I hope that we can apply the new laws more courageously, keep up with the

standards of international trends, and let dirty money flee.

Keywords: money laundering, legal interest, money laundering through real estate, elements

of crime, Cuellar, concurrent relationship
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1988 = 7 £ Wi 0 (5 & WA ) 22 R @R B ok B 2 89)
( United Nations Conventional Against Illicit Traffic in Narcotic Drugs and
Psychotropic Substances » ™ i fiLits piEX ) £ 34iE > £ 3 2014 & %
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FRAFFTRCE A ERTER S [ AR R L RAUH P L

10 o 7 : @ Y 7 # )

https://en.wikipedia.org/wiki/United Nations Convention Against_Illicit_Traffic_in_Narcotic_Drugs and_
Psychotropic_Substances (&5 #f0 p # * 2017/12/11) -
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SFRERLEREPM Y TR R BE NI ERRFL 0 T A2

11 @ 'Y 7 ,PL ,
https://en.wikipedia.org/wiki/United Nations_Convention_against Transnational Organized Crime ( # {4 i

op g 2017/12/11) -

12 See United Nations Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic Substances art.
§3 1a) 1), Dec. 20, 1988, S. Treaty Doc. No. 101-4, 1582 U.N.T.S. 164 [hereinafter U.N. Narcotics Convention:
Each Party shall adopt such measures as may be necessary to establish as criminal offences under its domestic
law, when committed intentionally: The production, manufacture, extraction; preparation, offering, offering for
sale,distribution, sale, delivery on any terms whatsoever, brokerage, dispatch,dispatch in transit, transport,
importation or exportation of any narcotic drug or any psychotropic substance contrary to the provisions of the

1961 Convention,the 1961 Convention as amended or the 1971 Convention.
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Bh B WRET AR ZIFERTL BB - FPERYE TR EY Rk
Bl jBdpe gHE PR REEIF DI RLT G KY &
TR RR o AEA RS FE R

A ARRTE R R BE A2 O BERE: THE & TR, A2
#-o K¢ dhtransfer &2 conversion A BB B EE R L 0 M TR AKEE
A S
(=) » # #& (transfer) :

B AT L A E A (transferor) > @ 3 E R L B A
(transferee )» %] & izt A f % ZEB’»(acquisition)'*‘ Jf#s\ Yz B )= B o iF B o
MR (AR B L HE e £ % R F 2 RvsDaoust % ¢ ehpd 42
RAL s AZ4c £ X Es d 2 WA E R0 E Y B (transfert) 7 5 3 i

P RIMAY  TRERFTERIOLEEMA Y B L2

15

o

#i& (transfer) R £ 2 S PHA LR AIRLT - B L (Wdoeix

-—\\

SPEROTE P E S X e A ) A % L (conversion) &3 p4 A %

13 See United Nations Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic Substances art.
§3 1 b) 1), Dec. 20, 1988, S. Treaty Doc. No. 101-4, 1582 U.N.T.S. 164 [hereinafter U.N. Narcotics
Convention]: The conversion or transfer of property, knowing that such property is derived from any offence
or offences established in accordance with subparagraph a) of this paragraph, or from an act of participation in
such offence or offences, for the purpose of concealing or disguising the illicit origin of the property or of
assisting any person who is involved in the commission of such an offence or offences to evade the legal
consequences of his actions.

14 R.v. Daoust, [2004] 1 S.C.R. 217, 2004 SCC 6.

15 DAVID MCCLEAN, TRANSNATIONAL ORGANIZED CRIME: A COMMENTARY ON THE UN CONVENTIONAL AND

ITS PROTOCOLS 78-79, 1 edition, 2007.
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Aenp R PR TR ALY 3 BRALRESR 2.

18 R. Tejani (1999) 138 CCC (3d) 366.

R £ FRRABLEALREPFLE e GHE LA FI 3 BT 2 E P
Birigz AR o R{AEREAE -
2 McClean, supra note 15, at 78. °
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21 UNITED NATIONS, COMMENTARY ON UNITED NATIONS CONVENTION AGAINST ILLICIT TRAFFIC IN

NARCOTIC DRUGS AND PHYCHOTROPIC SUBSTANCES 64 (1988).

22 McClean, supra note 15, at 79.

2 United Nations(1988), United Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic

Substances §3 1 b) 2): The concealment or disguise of the true nature, source, location, disposition,

movement, rights with respect to, or ownership of property, knowing that such property is derived from an

offence or offences established in accordance with subparagraph a) of this paragraph or from an act of

participation in such an offence or offences.
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(source)» ¥ 2reni 1 'E % N H 4 B4 A 22 Kk (illicitorigin) & # &
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Bl AR BH (source) & Zz B4 A 32+ kik (origin) » +* 4o 7R B K
FSET A AR L RVVRA 0 TG el B U R R g B i i

B @ 5 A EARDRA CBRE T L 0 R EDERRA T R kT

Bis ey 3 RARRE oo v 4of & (movement) 5 S0 € H R 2R

(location) B2 » 2 ® A7

B AEEPAE R 2R EESDT BHES L2

%}4 i S BIIE 2 25,
AR E g * b FF“%E%%{— BT 5 ¥ i f‘fvﬂ*ﬁ&éﬁ% o e 250t dog2
4 ARt B RiF DR B S PR BEE Fﬁ’?ﬁ‘;/ﬂ}‘ﬁ‘%%%&ﬁﬂj\/&‘

> E B EFE TG i;‘i’:—‘ﬁﬁﬂjfr TR Ay 2 IR T e A F LR -

B QDO ABILEA PRPRL B A PRER LT RROREB DY
2 E G TR 0 0 4 1990 £ FATF R 2 "Where possible, corporations
themselves - not only their employees - should be subject to criminal liability.”

PR E AL TR AR Sk R B E RS T A 202 AR
=% e 1992 & £ 4 B 7 % (Organization of American States(OAS)) th4 &-p=
3 2 4p B ik & J° B $03] R §5 (Model Regulations concerning Laundering

Offences Connected to Illicit Trafficking and Related Offences) % 14 5%+ 4 F

United Nations, supra note 21, at 64.

BB 2E2H KA AEIHILENELAT KRR L T TG R s
RefES

See Financial institutions shall pay special attention to all complex, unusual or large transactions, whether

completed or not, and to all unusual patterns of transactions, and to insignificant but periodic transactions,
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which have no apparent economic or lawful purpose.ll Upon suspicion that the transactions described in
paragraph 1 of this Article could be related to money laundering or the financing of terrorism, financial
institutions shall promptly report the suspicious transactions to the competent authorities, especially the agency
referred to in Article 9.1 Financial institutions shall not notify any person, other than a court, competent
authority or other person authorized by law, that information has been requested by or furnished to a court or
other competent authority, such as the agency referred to in Article 9.IV When the report referred to in
paragraph 2 of this Article is made in good faith, the financial institutions and their employees, staff, directors,
owners or other representatives as authorized by law shall be exempted from criminal, civil and administrative
liability for complying with this Article or for breach of any restriction on disclosure of information imposed
by contract or by any legislative, regulatory or administrative provision, regardless of the result of the
communication.

27" See United Nations Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic Substances art. 3
1 ¢) 1), Dec. 20, 1988, S. Treaty Doc. No. 101-4, 1582 U.N.T.S. 164 [hereinafter U.N. Narcotics Convention]:
The acquisition, possession or use of property, knowing, at the time of receipt, that such property was derived
from an offence or offences established in accordance with subparagraph a) of this paragraph or from an act of

participation in such offence or offences.
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gtk 0 BRI

United States of America vs Dynar®% ¢ » ;2 pudgsl4e £ 4 2

2 MecClean, supra note 15, at 81.

ERTAF R

2 United Nations(1988), United Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic

Substances §3 1 c) 4): Participation in, association or conspiracy to commit, attempts to commit and aiding,

abetting, facilitating and counselling the commission of any of the offences established in accordance with this

article.
30 United Nations, supra note 21, at 75.

81 United States of America vs Dynar 2 SCR 462 (1997).
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{2000 & & & ;% ) (The Terrorism Act 2000 )

ANEREEITUBMFLAPREFTL O ERITERPAFET M AS D

9 (=FPE (R%WLiT)2) % 1415 % 435 : In subsections (1)(a) and (2)(a) above the references to
concealing or disguising any property include references to concealing or disguising its nature, source,

location, disposition, movement or ownership or any rights with respect to it.

0 205 T 4R340 F 77-81 ¢
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%2 18 U.S. Code § 1956 - Laundering of monetary instruments & 18 U.S. Code § 1957 - Engaging in monetary
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Pancho Nagel & Christopher Wieman, Money Laundering, 52 AM. CRIM. L. REV 1357, 1363-1365 (2015)
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152 Money Laundering Act §4 (a): “Proceeds” means property acquired or derived directly or indirectly from,

produced through, realized through, or caused by an act or omission and includes any property of any kind.

s w2t 148 0 F 20-21 ¢

18 U.S.C. §1956 (c) (9): the term “proceeds” means any property derived from or obtained or retained,

directly or indirectly, through some form of unlawful activity, including the gross receipts of such activity.
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RETHINKING MONEY LAUNDERING & FINANCING OF TERRORISM IN INTERNATIONAL LAW: TOWARDS A NEW
GLOBAL LEGAL ORDER 277 (2013)).
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proceeds it shall not be required to obtain the conviction of the predicate offence.

185 2009 Model Provisions on Money Laundering, April. 2009, Art 3 (8) : In order to prove the property is the
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247 Article 261 (5) of the Germany Criminal Code: ‘Whosoever, in cases under subsections (1) or (2) above is,
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subsection (1) above shall be liable to imprisonment of not morethan two years or a fine.” (2 © : Wer in den
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484 United States v. Barnett, No. 91-3758, 1993 U.S. App. LEXIS 28555, at.1 (4th Cir., Dec. 13, 1994).
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