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Changes (AUG 1987) M

(a) The Contracting Officer may, atany tlr%e without notlce ta the sureties, if any, by written order
designated or indicated to be a change order,imake changes in the work within the general scope of the
contract, including changes (1) In the specifications (including.drawings and designs); (2) In the
method or manner of performance of the:work; (3) In'the. Government-furnished facilities, equipment,
materials, services, or site; or (4) Directing acceleration inithe performance of the work.

(b) Any other written or oral order (which; as used. in.this paragraph (b), includes direction,
instruction, interpretation, or determination) from'the ‘Contracting Officer that causes a change shall be
treated as a change order under this clause; provided, that the Contractor gives the Contracting Officer
written notice stating (1) the date, circumstances, and source of the order and (2) that the Contractor
regards the order as a change order.

(c) Except as provided in this clause, no order, statement, or conduct of the Contracting Officer shall
be treated as a change under this clause or entitle the Contractor to an equitable adjustment.

(d) If any change under this clause causes an increase or decrease in the Contractor's cost of, or the
time required for, the performance of any part of the work under this contract, whether or not changed
by any such order, the Contracting Officer shall make an equitable adjustment and modify the contract
in writing. However, except for an adjustment based on defective specifications, no adjustment for any
change under paragraph (b) of this clause shall be made for any costs incurred more than 20 days
before the Contractor gives written notice as required. In the case of defective specifications for which
the Government is responsible, the equitable adjustment shall include any increased cost reasonably
incurred by the Contractor in attempting to comply with the defective specifications.

(e) The Contractor must assert its right to an adjustment under this clause within 30 days after (1)
receipt of a written change order under paragraph (a) of this clause or (2) the furnishing of a written
notice under paragraph (b) of this clause, by submitting to the Contracting Officer a written statement
describing the general nature and amount of proposal, unless this period is extended by the
Government. The statement of proposal for adjustment may be included in the notice under paragraph
(b) above.

() No proposal by the Contractor for an equitable adjustment shall be allowed if asserted after final
payment under this contract.
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% ARTICLE1 GENERAL PROVISIONS
§ 1.1 BASIC DEFINITIONS
§ 1.1.1 THE CONTRACT DOCUMENTS

CFf&) ---A Modification is (1) a written amendment to the Contract signed by both parties, (2) a
Change Order, (3) a Construction Change Directive or (4) a written order for a minor change in the
Work issued by the Architect. ( iZ[%)
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ARTICLE7 CHANGES IN THE WORK

§ 7.1 GENERAL
§ 7.1.1 Changes in the Work may be accomplished after execution of the Contract, and without
invalidating the Contract, by Change Order, Construction Change Directive or order for a minor change
in the Work, subject to the limitations stated in this Article 7 and elsewhere in the Contract Documents.
§ 7.1.2 A Change Order shall be based upon agreement among the Owner, Contractor and Architect; a
Construction Change Directive requires agreement by the Owner and Architect and may or may not be
agreed to by the Contractor; an order for a minor change in the Work may be issued by the Architect
alone.
§ 7.1.3 Changes in the Work shall be performed under applicable provisions of the Contract
Documents, and the Contractor shall proceed promptly,-unless otherwise provided in the Change Order,
Construction Change Directive or order for a minor change in, the:Work:
§ 7.1.4 For changes in the Work which include work by Subcentractors, the Subcontractor shall use the
labor rates and the fixed percentage for overhead and profit'which Were established during the bid
process as required by Section 5:2:86,
§ 7.2 CHANGE ORDERS
§ 7.2.1 A Change Order is a written mstrument préﬂared by the Architect and signed by the Owner,
Contractor and Architect stating their agre%n}ent upﬁ)n all of the following:
.1 The change in the Work;
.2 The amount of the adjustment, if any, |L the Contract Sum; and
.3 The extent of the adjustment, if.any, fn {the Contract Time;
§ 7.3 CONSTRUCTION CHANGE DIRECTIVES
§ 7.3.1 A Construction Change Directivelis a written order: prepared by the Architect and signed by the
Owner and Architect, directing a change:in the-Work priorto agreement on adjustment, if any, in the
Contract Sum or Contract Time, or both. The Owner may; by Construction Change Directive, without
invalidating the Contract, order changes in the Work within the general scope of the Contract consisting
of additions, deletions or other revisions, the Contract Sum and Contract Time being adjusted
accordingly.
§ 7.3.2 A Construction Change Directive shall be used in the absence of total agreement on the terms
of a Change Order.
§ 7.3.3 If the Construction Change Directive provides for an adjustment to the Contract Sum, the
adjustment shall be based on one of the following methods:
.1 Mutual acceptance of a lump sum properly itemized and supported by sufficient substantiating
data to permit evaluation. The lump sum proposal shall be itemized for the various components of the
Work, segregated by labor, materials, equipment, in a detailed format identifying unit quantities and
unit prices, satisfactory to Owner. The Contractor will provide its itemized lump sum proposal and
similar proposals for any Subcontractors and Sub-subcontractors;
.2 Unit prices stated in the Contract Documents or subsequently agreed upon;
.3 Cost to be determined in a manner agreed upon by the parties and a percentage fee established in
the Agreement for the Contractor, and as established during the bid process as required by Section 5.2.6
for Subcontractors;or
.4 As provided in Section 7.3.7.
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§ 7.3.4 If unit prices are stated in the Contract Documents or subsequently agreed upon, and if
quantities originally contemplated are materially changed in a proposed Change Order or Construction
Change Directive so that application of such unit prices to quantities of Work proposed will cause
substantial inequity to the Owner or Contractor, the applicable unit prices shall be equitably adjusted.

§ 7.3.5 Upon receipt of a Construction Change Directive, the Contractor shall promptly proceed with
the change in the Work involved and advise the Architect, in writing, of the Contractor’s agreement or
disagreement with the method, if any, provided in the Construction Change Directive for determining
the proposed adjustment in the Contract Sum or.Contract Time.

§ 7.3.6 A Construction Change Directive Signed by the Contractor indicates the Contractor’s agreement
therewith, including adjustment in Contract Sum and Contract Time or the method for determining
them. Such agreement shall be effective' immediately-and shall be-recorded as a Change Order.

§ 7.3.7 If the Contractor does not respondawithin fourteen (24)days, or disagrees with the adjustment
in the Contract Sum, the Architeet-shall'determine the method'and the-adjustment on the basis the net
increase or decrease in the cost of the"Workattributableo"the change;including, in case of an increase
in the Contract Sum, an amount for overhead and, proflt as set forth'in the Agreement, or if no such
amount is set forth in the Agreement, a reasonable..amount In such case, and also under Section 7.3.3.3,
the Contractor shall keep and present, in such form asthe Architect may prescribe, an itemized
accounting together with appropriate supparting data, Unless otherwise provided in the Contract
Documents, costs for the purposes of this Section 7.3:7 shaII be limited-to the following:

.1 Costs of labor, as defined in the Agreement;

.2 Costs of materials, supplies-and equipment, as defined lin‘the Agreement;

.3 Rental costs of machinery.and equipment;ias defined in.the Agreement.

4 Costs of premiums for all bonds.and insurance, permit fees, and sales, use or similar taxes related
to the Work; and

.5 Additional costs of supervision and field office personnel directly attributable to the change.

§ 7.3.8 The amount of credit to be allowed by the Contractor to the Owner for a deletion or change that
results in a net decrease in the Contract Sum shall be actual net cost as confirmed by the Architect.
When both additions and credits covering related Work or substitutions are involved in a change, the
allowance for overhead and profit shall be figured on the basis of net increase, if any, with respect to
that change.

§ 7.3.9 Pending final determination of the total cost of a Construction Change Directive to the Owner,
the Contractor may request payment for Work completed under the Construction Change Directive in
Applications for Payment. The Architect will make an interim determination for purposes of monthly
certification for payment for those costs and certify for payment the amount that the Architect
determines, in the Architect’s professional judgment, to be reasonably justified. The Architect’s interim
determination of cost shall adjust the Contract Sum on the same basis as a Change Order, subject to the
right of either party to disagree and assert a Claim in accordance with Article 15.

§ 7.3.10 When the Owner and Contractor agree with a determination made by the Architect concerning
the adjustments in the Contract Sum and Contract Time, or otherwise reach agreement upon the
adjustments, such agreement shall be effective immediately and the Architect will prepare a Change
Order. Change Orders may be issued for all or any part of a Construction Change Directive.

§ 7.4 MINOR CHANGES IN THE WORK

The Architect has authority to order minor changes in the Work not involving adjustment in the
Contract Sum or extension of the Contract Time and not inconsistent with the intent of the Contract
Documents. Such changes will be effected by written order signed by the Architect and shall be binding
on the Owner and Contractor.
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13.1 Right to Vary

Variations may be initiated by the Engineer at any time prior to issuing the Taking-Over Certificate for
the Works, either by an instruction or by a request for the Contractor to submit a proposal.

The Contractor shall execute and be bound by each Variation, unless the Contractor promptly gives
notice to the Engineer stating (with supporting particulars) that (i) the Contractor cannot readily obtain
the Goods required for the Variation, or (ii) such Variation triggers a substantial change in the sequence
or progress of the Works. Upon receiving this notice, the Engineer shall cancel, confirm or vary the
instruction.

Each Variation may include:

(a) changes to the quantities of any item of work included in the Contract (however, such changes do
not necessarily constitute a Variation),

(b) changes to the quality and other characteristics of any item of work,

(c) changes to the levels, positions and/or dimensions of any part of the Works,

(d) omission of any work unless it is to be carried out by others,

(e) any additional work, Plant, Materials or services necessary for the Permanent Works, including any
associated Tests on Completion, boreholes and other testing and exploratory work, or

(f) changes to the sequence or timing of the execution of the Works.

The Contractor shall not make any alteration and/or modification of the Permanent Works, unless and
until the Engineer instructs or approves a Variation.
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13.3 Variation Procedure

If the Engineer requests a proposal, prior to instructing a Variation, the Contractor shall respond in
writing as soon as practicable, either by giving reasons why he cannot comply (if this is the case) or by
submitting:

(a) a description of the proposed work to be performed and a programme for its execution,

(b) the Contractor’s proposal for any necessary modifications to the programme according to Sub-
Clause 8.3 [Programme] and to the Time for Completion, and

(c) the Contractor’s proposal for evaluation of the Variation.

The Engineer shall, as soon as practicable after receiving such proposal (under Sub-Clause 13.2 [Value
Engineering] or otherwise), respond with approval, disapproval or comments. The Contractor shall not
delay any work whilst awaiting a response.

Each instruction to execute a Variation, with any requirements for the recording of Costs, shall be
issued by the Engineer to the Contractor, who shall acknowledge receipt.

Each Variation shall be evaluated in accordance with Clause 12 [Measurement and Evaluation], unless
the Engineer instructs or approves otherwise in accordance with this Clause.
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0 L 1% ”Anderungen des Bauentwurfs anzuordnen, blelbt demAuftraggeber vorbehalten.”
“ R BL 72, Die Vergiitung wird nach den vertraglichen Einheitspreisen und den tatséchlich
ausgefiihrten Leistungen berechnet; wenn keine andere Berechnungsart (z.B. durch Pauschalsumme,
nach Stundenlohnsétzen, nach Selbstkosten) veréinbart ist;
3. (1) Weicht die ausgefiihrte Menge der unter.einem Einheitspreis erfassten Leistung oder Teilleistung
um nicht mehr als 10 v. H. von dem im Vertrag vorgesehenen Umfang ab, so gilt der vertragliche
Einheitspreis.
(2) Fiir die tiber 10 v. H. hinausgehende Uberschreitung des Mengenansatzes ist auf Verlangen ein
neuer Preis unter Beriicksichtigung der Mehr- oder Minderkosten zu vereinbaren.
(3) Bei einer ber 10 v. H. hinausgehenden Unterschreitung des Mengenansatzes ist auf Verlangen der
Einheitspreis fur die tatsdchlich ausgefuhrte Menge der Leistung oder Teilleistung zu erhdhen, soweit
der Auftragnehmer nicht durch Erhéhung der Mengen bei anderen Ordnungszahlen (Positionen) oder in
anderer Weise einen Ausgleich erhélt. Die Erhéhung des Einheitspreises soll im Wesentlichen dem
Mehrbetrag entsprechen, der sich durch Verteilung der Baustelleneinrichtungs- und
Baustellengemeinkosten und der Allgemeinen Geschaftskosten auf die verringerte Menge ergibt. Die
Umsatzsteuer wird entsprechend dem neuen Preis vergltet.
(4) Sind von der unter einem Einheitspreis erfassten Leistung oder Teilleistung andere Leistungen
abhangig, fiir die eine Pauschalsumme vereinbart ist, so kann mit der Anderung des Einheitspreises
auch eine angemessene Anderung der Pauschalsumme gefordert werden.
5.Werden durch Anderung des Bauentwurfs oder andere Anordnungen des Auftraggebers die
Grundlagen des Preises flr eine im Vertrag vorgesehene Leistung geéndert, so ist ein neuer Preis unter
Berlicksichtigung der Mehr- oder Minderkosten zu vereinbaren. Die Vereinbarung soll vor der
Ausflihrung getroffen werden.
6.(1) Wird eine im Vertrag nicht vorgesehene Leistung gefordert, so hat der Auftragnehmer Anspruch
auf besondere Vergiitung. Er muss jedoch den Anspruch dem Auftraggeber ankiindigen, bevor er mit
der Ausfiihrung der Leistung beginnt.

(2) Die Vergutung bestimmt sich nach den Grundlagen der Preisermittlung fur die vertragliche
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189 Ct.CI. 578(1969). 2}l : JOHN W. WHELAN, JAMES F. NAGLE, FEDERAL
GOVERNMENT CONTRACTS: CASES AND MATERIALS, at 416 (2007).

8 41| Board of Contract Appeals.

o HPRE g oL Inapplying these criteria, the parties should offer evidence on and the
commissioner should find (so far as practicable) the number of changes, the number of parts of the
smoke generator, the parts changed and those left unchanged, the effect of the changes on the
unchanged parts, the character of the changes, the timing of the changes, and the extent of the
engineering, research, and development plaintiff had to do. In addition, the trial should go into damages
even though the commissioner (or the court) may ultimately conclude that there was no cardinal change
and therefore that the issue of amount must be dealt with as arising ‘under the contract’-to be decided
on the Board record alone. One reason for trying damages along with cardinal change is that the cost of
the changed item as compared to that of the original is a factor in deciding whether the modification is
or is not cardinal. 1 [€™"JIEERS 58 " This is not meant to be an exhaustive list.” Z[H [F={£ £ (7]
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4. Allied Materials and Equipment Co., Inc. v. U.S., 569 F.2d 562 (Ct.ClI.

1978).

8 2 EL g™ @ The cardinal change doctrine is not a rigid one. Its purpose is to provide a breach

remedy for contractors who are directed by the Government to perform work which is not within the
general scope of the contract. In other words, a cardinal change is one which, because it fundamentally
alters the contractual undertaking of the contractor, is not comprehended by the normal Changes clause.
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8 2 GEL ™ Under established case law, a cardinal change is a breach. It occurs when the
government effects an alteration in the work so drastic that it effectively requires the contractor to
perform duties materially different from those originally bargained for. By definition, then a cardinal
change is so profound that it is not redressable under the contract, and thus renders the government in
breach.
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5. Atlantic Dry Dock Corp. v.U.S., 773 F.Supp. 335 (M.D. Fla. 1991).
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8 2y 'R 91 : There is no need to read the doctrine so restrictively as to hold that it applies only to
deviations which are specifically within the conventional changes clause. The doctrine is couched in
terms which apply generally to modifications which are so fundamental that they cannot be redressed
within the contract by an equitable adjustment to the contract price, whether under the Government
Furnished Property clause, the traditional changes clause, or any other.

8 2y [%f’%ﬁ’m?&,ﬂ/ FUY g = The change in price and/or delivery date described above, is
considered to be fair and reasonable and has been mutually agreed upon in full and final settlement of
all claims arising out of this modification including all claims for delays and disruptions resulting from,
caused by, or incident to such modifications or change orders. % f. : 773 F. Supp. 336.
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