Rt 8228 mZ2EE 7749
L

Graduate I nstitution of Law
College of Law

National Taiwan University
Master Thesis

B 57 5 - RpLfo s 6w
— R R R LB A Y e —

Consistency and L egitimate Expectations
-Based on the Perspectives of Government Action-

Advisor: Tzong-li Hsu, Dr. iur.

PERE99 £ 62
June 2010









B3

MY TR PO i L B
4 N R R AR AT 555

S DIRIGERS S A AP (R

R S B SR SRR 9 2 % i R
ﬁﬁpib4ﬁuﬁwJﬁﬁ$§@ P O AL e
B SRS Y O & (RS

FY = o PRI G B RIS A T FERATE R
EJMf%ﬂﬂﬂ*ﬁWWWTwwﬁﬂﬁWFwi*i@ﬁ_gﬁ
7|

EAE’grmﬂm[ﬁj o F| N HEEE L Y T ﬁ;@ F[Jl_;[’y R AR
B AR N S I S rﬂ\ﬁqi S (R i LH\IHFEH
Ao BVEV RO RN SRR I‘H‘PéﬂHﬁiE ik U B (R Y AT
’fjs P A P PR 2 e A B R R AR Pi‘%" P IPRLISEY - |

::y,u‘JFI}J;@;_iW s lﬂfi_iw’ 547 %7@ o VERT] I %7@ | e (aﬂjffrlgjliﬁﬁ
%E@I*E’IFWT [l 9t ”Ji[“ﬂ?iiﬁ%\“?‘ﬁlﬁif VI 25 1 PR
TR R rﬂjjﬁj*' Sk SR H#gES pﬁwfj HIFFA B
2 (pRLE ﬁ#};ﬂ” A F 2k R B S %j fe b ﬁﬂ[ﬁ W”Jjé g i
ISR Y ’i_ﬁ?:lrzfiﬂjg IE"J Sl T R IAURE ]Vf[iﬁfa ; iﬁﬂjit» bt ’ﬁfﬁ%d/ FUH (=
SEPHBE, > 57 S SRy R e - F?ﬂiﬁﬁﬁp#ﬁd’ » kL2 5;';%\;@_%_4‘5% )
R SR - @ﬂ’ﬁjww%ﬁﬁkmeﬁw B[ £ T L
mw%jigzwﬂm&yﬂﬂﬁ SRR Y PSR T - A [

Tiﬁfiﬁﬁéfﬁﬁié R Rk Ze }”Sf ~ Y ERLTY T‘%&;Hii”ﬁ:%r BNE
I’H“ JH | 'pIEIFJ’TF{ ’ﬁiﬁ qu F[ [ 1R B o S "jﬂw‘“ ék IF[ 4. [‘El"ﬁ"’ﬁﬂ[%
SRR R Gl &Wﬁ?swwkﬁﬁw’l[%%ﬁFaﬁ%ﬁlH#W%@
ﬁ'EJZﬁfl °

|

Lﬁiﬁfﬂ’ﬁuﬁﬁ? F;H%«%j“&guf‘[ﬂj;& SE| J%ZHF AT Eﬁi’fﬁ‘* N JFL
Pvﬁ@ﬁ*ﬂwgﬁ (e 1&%'}"*&%@@ ; ?ifj% Fr;mws;% PIRLT
LRI, « R RIS %J@Wﬁﬁ%WW%iV%’M%T
R T < W ’xgi«& i?f'!]mﬁu ¢Tu_\1/ s fay iﬁf]ﬁﬁF , lujfﬂ%gg& 1o
pLER > 1 HIYIf F‘;@;JF‘%J FIBNEISY o AN Euﬁiysfﬁwxy fYi] g]r [i_;[/[t_g
ERTVETRS R 3 8% S %#iﬁm%%wa@w’wuiﬂuw
R I R e - ﬂfiﬁ TEIRISG R Y R GRI 4 2 o IRAE D o ¥
Hrmlﬁlrﬂﬁi&ﬂw* FOCEES - s ISR ) - FEe ﬁ Fl1o 25 b LA J,g\r St



RO o 4 LS5 35 H - i ig%— T WIS R Ao o B ?’,’Hl‘%ﬁ*
?F,LE’T';"SC?;“EJ Doktorvater fi J?E?“' » AR T i;ﬁ}ﬁ"i‘zi’jﬂiﬁiu » (ERLIpE R =
HEPE I Ao 2 1B R R AT (betreen) - [fF*?F“ e S 5
f J?Flﬁi'ﬁa‘& ﬂ FWI‘EE Vo ARRLE | PA TR PR R AR R Y 2T 55 AT 2 HEE
fE P Liiy %_p H??L[;rl rifpuﬂ/ FJIHI ) igwj;ﬂ:fu@n lﬁm[ Hﬂij\faﬁi 4
TR ﬂ:ﬂf” 1*F'Hil‘9fﬁ‘?“ﬁi?ﬂ4ﬁ YR SRR AR i o RS B it
PRI S %fﬂiﬁ ﬁ'$f9%{* [T e N I'T’F”F'[E”m HHPVEEF
SEpS Ay Y z,luﬁilppwqwfm Nmﬁjfﬂm ISR 70 55 pomb g (52
b I e i DU B H‘%?FWEIFFU?%'*E TG 90 s3I riﬁl’[ﬁ‘%’?# (L
TP PR > SR g 2 S AL %ﬁzﬂu UESSE T
e Hﬁﬁuﬂ" FRHHIPIEES Y ‘?i? [0 [H‘—Fl‘:&’““‘EFEfKHZEW“EW
R F‘Liﬁfﬁﬁ i = AR N AT HE ‘5’%‘1 ) - ﬁﬁuh‘j:ﬁn ’*@Jiﬁl?ufﬁ ”F'| 2
mmgwki@,ﬁ@ﬁi¢¥w — AR o a%ﬁw Neluesciy it
AR B TRV ) - ASE T @ g R A ey R -

PR - %&# SHPIPI T (EURE > SIR PF B Y
SN jl]j{rﬁ S i # P Gty 4 H,*Frm'\ H LR %IE[ YA WAVF"i
=5 Jﬁ’y—ﬁ"[’ MR J%Ea%[m S3p Jﬁ?’F{J ) Fﬂyp J%ﬁx pﬁﬂ Ik » FR Gshe
l**ff“ﬁ%?ﬁ%ﬁ ! j”ﬁféﬁ” (S TR R R ‘%ﬁ?ﬁﬁwr—s«a@ﬂp S - Fi
=S m;ﬁq[}:p 37— ,l a’srﬁ-;;@afg = A il ?i%%gf'ﬁ ST 7
@—%w%+w%%vd’lﬁﬁiﬂm@ m%“ﬂﬁﬁaﬁéfw%ﬁ%ﬁ
< Ell rﬁ%“fl i~ [_{% A 3 ”Lﬂf/\_}ﬁ{lﬂrﬁ P:-J'&‘_ g FFE ’ 7]\15%’%‘ LS o

ARt Al R VAR T i o S el RN e o e o
FURCEE » 22 5 [TV 1 (= W%ﬁlf‘%w?ﬁ’?‘ FIZPRE > CHIAAZSEY * g
E ) P EE T B SR G VB RAR e AR G AL
[pRLE £ E EY) EI:T—‘LI'J‘%?C TR BRI EE - AT E%Hﬁﬁzr&;ii"&?}
ST A I’Eli9 P Ffe o BV I RS ORE S
oo T I F Fifd t A g ERLER PR SRR PR - iﬁi%ﬁﬂ/
BT E e B h[ﬂ“ﬂﬁil’“ AUt 92~ BIETAETISRLE A *%Eﬁ%
= F{P‘fﬂ ’ :giﬁlfﬁﬂ»‘?&?ﬁ | RS AITE A R D50 - BBHe % ;&
(= FF) %’”Bﬁ’?l(“ YIS E F)p Jwﬁflﬁﬁl# » ES B
F”%J% FIHEE o TP *"@T*f?ﬁl%lﬁ“ Giﬁfﬁﬁﬁi&@ ﬁﬁuﬁw’? “EI&EL
BV ’P“'E’f&‘“&ﬂﬁﬁﬂﬁﬁ ety = S pRAAG 0] T ISR > 055 WA{MW
[%JE'”JEJ;"“EIWWJ HE PRS2 rnHﬁ:s':ﬁlJJﬂ’“Ji“ (AR
R o BEIRSD G T 20 (RS Al PP -

R PHRETE O R SO . TR A



FLRUEL > S5O0 r~mf\ﬁz#‘“ﬁ17u e ﬁli‘ﬁ%%ﬁ R o ZHERAE |1 Tl SRl
IR IR A F.H"&%W [ R T F g Tﬂi&
ul‘{é*ﬂﬁ@ﬁj{ﬁ.ﬁ— 0 o F RS [ iymrzu@@gwpagy?a RS2
G\ ﬂBIWJﬂ“#T rﬂl’ ﬂﬂzp}%{@w@ﬁ*l%f&fﬁhﬂﬁf“ % - tH**‘ﬁF’i*j :
- BRI %Ei’ﬁﬁﬁﬁﬁ@ Feor :L':IF{.FF:J‘FFE Mefe V] fe T TR RLpuZe
B FPATRIRAIE N - B BRI - SR AIESEVE ST ot
TELR ﬁ%'%i?y‘i—% FEg Rl bl i Aﬁxﬁﬁbﬁ'ﬂi{& SR RS R
L;;rza AT A [ W*‘ EEFJEILJ—” %ﬁﬁrﬁwﬁugiﬁ
PP A I A RLEV I SRESEE g ] B o PRI [N R S A
o BORLEEE T (9IS & A AL BIREFFISSEALE T P M ] AR
EER RS AT lixglla”ﬁ%ﬁ' A S = Pt ™ SRR PR P91
ISR SIS FihEF- %F Ty R EL /?’LFI%"F’??EHJ"?}%J T+ I;réisﬁ
iir%lﬂ”w“ CTE-e TSR PRy £ ?{T‘iiﬁiﬁ%ﬂ/ _FE'I’KEi%%}%El%’F@E]~[ﬁW
IR AR CR S (S I I e Tl B T ek
o PRI ZEIPVR - o ’“Wﬂjﬁ AEE P

|J 1 mﬁJﬁ‘



LR

B TR ST DR Uﬁﬁ?“‘ At bl SRURRET TR 5 1P [ SRR H Y i
B Y R > PR BRI P Y R AT T B o
(55 D PRESOE e te G < 3 0115 R R R SRR & Hifas
Pl = it pu[plse 4 O TREER BT T T SRR P TRl ﬁﬁl*ﬁ’}fuﬂﬁw v
Fh N PJ}J'IL'”E[ f%fjla; IRV FIERR 7 PR (Y- ) o S ARRTE
BB TR e R R PRI e ST R Bk O [ R
B EL A U2 (ET, :{[ v 2 RIFEH] L H. Levinson I‘Jk’/ R. DWOI‘kinEILJ%EW%:) CFEN
[ES«'%t R PIER H'“ R PR S RSB R T
S El?‘?“ | J. E. Fisch EJ Equmbrlum Approach I'] = A. F. Cohen & J. Ravitch
"/%‘Fru Eﬁ‘i«%& i £ (5‘?[”%*[ » = BIFEH] Reich IV New property = Lﬂﬂau I 'ﬁJ
YA 2 = B2 ¥ S 1k - adjudicative retroactivity (1 ﬁ]lTu) T‘i?%af i
“{ﬁﬁ » 7] T’T‘&[ﬁi«'ifl FI l[ﬁiﬁkii}ﬁ‘krﬁplﬁﬁlflﬂﬁlﬁ‘%& gEﬁT%E EIJFJ—'EK-’U ”:IJ ]L,:
ﬂm(é‘ﬁ )

AR  E SRR PR AU L A AR A i
£ LS {2 SRR IO 2 o M BIERLF Al S G - oAl = g
= E[ﬂzﬁlﬁtfi LE'I#‘?BP’I ﬁ’.’\[fﬁ EJ[ SHEARE  (FRL - T [r[ [ i Jﬁl¢@ EJ%
pa Ff@@ﬁl[ ﬂ?ﬂ EFUFH[EJE_ O AR s = i[ﬂ:[ﬁ\[&rlﬂ JHEE [H EHJT EES Fl ﬁrU
AU U E‘V " e S AR ISP 3 pJI = ]2 - ]'S”ﬁg:ﬂ*rﬁ., AT | U
fiE > e IS - OB -

91l Dworkin F’%? » SR U RS E Y (ERLS D SPR T 5
FUIERL T i iR - AEERS Dworkin BEEEGE T RO U T S Tl £ 2 1)
RERSEE T S ﬁ‘ﬁb PR A Hﬁ/‘ﬁr 1R SR FL Mgkt
¢F“’FLE[“ P f AR ariE A K l?)i /%/WT'ﬁ”‘f | % > F i i?—frﬂ}i
# Rpl P;&J)ﬁj 3 B R ,TJLWF#:iJE R f BEF @ o b o
P EEEFER A SRR Y E {;[—j\ I;*'F':é@gj RN J/;fp[ SENE
FUEIPEA Ry L H AR B IRy £ - £ ﬁjri~ RN FTJJE" (EWAI N 25D

IR I R o™ - H F%J%T‘i#ﬁ ¥ EAIR 'ﬁk\;})ﬁﬂ}:ﬂﬁ .

B FAATRFLERS LR FHEW RRATRIE S & £4 5
Wi pBEHPEE > XRAE WS BJF“% ESRBLAOT > IR
Bt | PRl rirrﬁ#’j PR F“ﬁ&‘ﬁkﬂ’ ) byi,iin[ ﬂﬁ& iSEE= rli@ﬁfr

[ TR R ﬂ:ﬁ”lrﬁfl% g 3 J/“%L e T3

WA ¢ (IR ATV T S P AR PR P



ABSTRACT

The principle of legitimate expectations is going more crucial in modern society
because of the incompatibility between the people's prediction of governmental action
in order to arrange their life and the development of policy which essentially seems
not to be stable forever. The aim of the research is to demonstrate Taiwan judicial
review of legitimate expectations went astray among specific cases because of the
failure to construct a rational and stable pattern to protect legitimate expectations. By
pointing out the mistakes of “ Administrative Act Revocation Approach” utilized in
Interpretation No. 525, this article suggests another model, that is, the principle of
proportionality with support of Retroactivity Pattern, for rule-changing review.

In details, there are two suggested models in order to improve the predictability
and to strengthen reasonable reliance on legidative.

First, categorization according to different nature of the regulation is necessary.
In public law area, in which the relationship is public-private, criminal law cannot be
with retroactive effect, which is banned by ex post facto. In addition, laws which are
not criminal but have punishment cannot be permitted with retroactive effect, unless
the government proves that the regulated party deliberately took advantage of the
loophole of law so as to violate “the law”, which did not exist but should have been
existent. Besides, if the government makes law with retroactivity on purpose of the
compelling interest, the compensation should be appropriated. Finally, laws which are
neither criminal nor punishment, such as entitlements and subsidies, can have
retroactive or prospective effect according to the facility for policy-making. Since
these issues belong to policy concern, political responsibility should aso be
considered as a checking mechanism.

As regards the civil code, thinking that the relationship is private-private,
Congress can form the novel relationship if it will. However, the infringement of
vested rights should pass the judicia scrutiny, and the political responsibility should
be taken even though the legislative is undergoing reform of society.

Furthermore, the legislative choice of trandation clause and remedy should be
coped with more carefulness. As a matter of policy, Congress has taken varying
approaches when establishing the effective dates of statutes. All approaches are in
accordance with the purpose of Congress. For instance, when Congress in the United
States adopts statutes changing the federal tax law, it has often adopted one or another



of the following effective dates. January 1 of the year of enactment; the date the
proposal was initially announced; the date on which legisative committees tentatively
agreed on the measure; January 1 of the year following the year of enactment; a
multi-year phase-in of the change; "grandfather” rules, exempting items of income
and expense arising from transactions entered into before the date of enactment.
However, as indicated by Interpretation No. 668, "grandfather" provision is
apparently not the best solution for translation period for not only the failure to
achieve reform task but its disturbance to the stability of law if litigations are raised
after several years of the amendment.

In the arena of Executive, the revocation or abolishment of administrative act
can be dealt with Administrative Act Revocation Approach, whereas the alteration of
regulations and interpretations is a different issue. Regulations, which are authorized
by law and as supplement to law, and interpretations, which give the definition of
what law is, are both ruling in a general way. Hence, the constitutionality of
regulations and interpretations should be decided in an abstract way, i.e., as the
facility of judicia review, the principle of proportionality with support of
Retroactivity Pattern is a better option. Moreover, with a practical understanding that
in our increasingly complex society, replete with ever changing and more technical
problems, Congress simply cannot do its job absent an ability to delegate power under
broad general directives. Therefore, judicial review must be lenient and deferent to
agencies in fast-change regulation context if we still hope that agencies can respond
immediately and act themselves flexibly. Besides, it is possible that the harsher the
courts ask, the less standards and information agencies will publicize because they
incline to circumvent the criticisms that they disobey their own rules.

As regards Judicial Review and Other Remedies, when the Honorable Justices
use whatever approaches for legal change review, eventualy they encounter the
difficulty stemming from the balancing test, which is dealt under the traditional
approach, the principle of proportionality. Indeed, the court complicated the issues
raised from legitimate expectations. The modified principle of proportionality, by
which the court will raise or lower the standard of review according to different given
circumstances, is enough to legal change review. By virtue of applying appropriate
standard to review, the categorized object of legidative and the flexibility of agency
action can be maintained.

Not all regulations must be reviewed before Constitutional Court. Even though
laws and regulations are affirmed by the Honorable Justices, it does not follow that
the laws and regulations are constitutional in application. Aslong as the application of
retroactive rules is unfair and unreasonable in specific cases, the district and appeal

Vi



courts remain their power to intervene and relieve for keeping legitimate expectations
safe. On the other hand, the jurisprudence must realize the judicial condemnation is
not the only way to defend legitimate expectations, resorting vote and political
responsibility is also a possible approach of check and balance. Finaly, public
officials engaged in the development of policy should still take the responsibility for
their decisions even though the legal evolution at issue passes the judicial scrutiny.

Keywords: legitimate expectations, reliance, retroactivity, legal change, Interpretation
No. 525
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A 2 2006 0 FI 8 3 WRIGNE, <ATIBOE FIE M A RRIKVE RS » Ik E S 2005
125> 87786 > 3V 63 F1 39 E8FE, <ATBUE ERIESIIA RS R RS> > B HiE S > 2009
Fo VIR FI 1819 ¢

See, eg., R. v. Home Secretary ex p. Asif Mahmood Khan [1984] 1 W.L.R. 1337. Council of Civil
Service Unions v Minister for the Civil Service [1985] AC 374 (often known simply as the "GCHQ
case"). Wednesbury unreasonableness, see Associated Provincia Picture Houses Ltd. v. Wednesbury
Corporation [1948] 1 K.B. 223. /7 571 Wednesbury .V ([ 1 k> i* wﬁﬁdha (el = Pk FF R

BV ) o Bt ] 95k g i g (1995)

3 Legitimate expectations in UK and ELF see SCH@NBERG SZREN, LEGITIMATE EXPECTATIONS IN
ADMINISTRATIVE LAW (2002); ROBERT THOMAS, LEGITIMATE EXPECTATIONS AND PROPORTIONALITY IN
ADMINISTRATIVE LAw (2000).

= FERRIP IR 'lJffE[Td frpLA S BT ey CH Y g FTJJ'J‘ FUORRF A ‘J/i?iﬁ%’iEH(The
Rule of Law)!] » ik i3 BURLE ‘[J(Rechtsstaat) M4, I/Fﬂi HIRIREEE Rl e

<[ pE = ;;—QL[ES«IEJ "33 (The Rule of Law)ys sk 37, B l/fgg > S SR G s (M
?E@"%‘\ i) 1 39-120 (2001) : F,:ﬁ?f’u » <HE3F(Rule of L(';I\/\/)Wi%lfq7 [@‘«'(Rechtsstaat)fg‘A?iF,ﬁ 7%
>0 LIWE”%’E} Ny JT, <<ﬁ4g*di Ay F'JHTIJ/%\ZF”> Fl 37 52 (2007) -
® ALFReD C. AMAN, JR & WILLIAM T. MAYTON, ADMINISTRATIVE LAw, at 307-337(2", 2001);
STEPHEN G. BREYER, RICHARD B. STEWART, CASS R. SUSTEIN, MATTHEW L. SPITZER, ADMINISTRATIVE
LAW AND REGULATORY PoLicy, at 489-640 (5th ,2002).
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EEBR I 1 o (O £ RS 100 familiar doctrine s S5

S R R N L C R RN
X BRI - AR R SRR 1 B - ST S

N UNIIEE RN S5 BE”E}HQQP@F ELEC LA o LR SR JF[?iEFJﬂi
un,
PAgt > £IRIR - G PRI I AR AT SRR R R o
F?ﬁjgu%ﬁv}ﬁ(vested right) > ij“[ ST ,ﬂgrjﬁ;”ﬁlf IT‘EFJ[ I INEE S AL
¥ li'FT;JI'ITA ['F'Jﬁ"ﬂf T HEH ﬁ‘/ﬂiﬁrﬂ o PIREERG] » S PLRS 9 & 4 2
S Bl D MRS AR TV AR AR D R 5 P R RS
T A [ELRL T IR A Eﬁf’?;'/@*“lz RN EA= S XA R A ik
FIEEIRREH -~ ST T p ST PR A L G R e
R W Eg o iﬁc“’@@u'*‘vrﬁ S =g F @
(investment-backed expectations) » H[[ff; * “ BSR4 X B G Al > [

" L. Harold Levinson, The Legitimate Expectation That Public Officials WI Act Consistently, 46 Am. J.
Comp. L 549, at 549(1998).

8 See eg., AMAN, supra note 5, Ch10-11; BREYER, supra note 5, Ch5.

® See eg., Max True Plastering Co. v. U.S. Fidelity and Guar. Co., 912 P.2d 861, 866(Okl. 1996).

19| evinson, supra note 7, at 550.

1 See eg., Board of Regentsv. Roth, 408 U.S. 564(1972); Perry v. Sindermann, 408 U.S. 593(1972).
12120 A.L.R. 549 (Right of licensee for use of rea property to compensation for expenditures upon
revocation of license).

13 40 A.L.R. 928 (Revocability of municipal building permit or license).

47



AR rj:ﬂj?quﬁﬁgu P BRI BRI AL Jet g PRLM o v,
FIEHARE A - CRIFFE T BTy o FII ol s R (AR 5 P
iﬂ?@ﬂ’?g iﬁéFﬁ%-%?ﬂﬁWW“WhH#W%ﬁo

(P SRR E] 232 5 > B i 2 ORI B RIS - S
pﬂwﬁw'm,ﬁ~wgﬁﬂ%@ﬂﬁﬁaﬁ%’ﬁafwﬂ&éﬁﬁwﬁ
A% o SRy I TR S R PR IRE RS 2 i wW“@i%wFﬁﬁﬁoﬁ
U (PSR TRLIFF 15255 » P39t = (R B AP pOSLRE (- -
frofa.® .

¥- - RERP

= PRI B SRS S | Y R G ERG G sE | R
[FilSEs o = WTOP S Ehg (S e AL 7 AR > 20 4R
FERIRY PR B - R 2 S N AR TR - -
(£33 E’wf?if—’_iﬁﬁ e8RS Al

= PR U rule of law) E i B IR - S SR 5

S S A 5 AR BRI A R
j@@%ﬁ}ﬁﬂ@%WWb%w#W%[ﬁiv@ﬁ4@iﬁﬁw* ey
FERHESETRAS I T~ P > B - TgR L R - PR
E  F5prE T -

= AL S R L P FTHRIS 4 O RLIL

PR A EeR

14 DANIEL E. TROY, RETROACTIVE LEGISLATION, at 20-21 (1998).
5 L evinson, supra note 7, at 550.

® See, eg.Brennan v. Gilles & Cotting, Inc. 504 F.2d 1255 (4th Cir. 1974); General Service
Employees Union v. Illinois Educational Labor Relations Board, 673 N.E.2d 1084 (lll App. 1996);

Richardson v. Commissioner of New York City Dept. of Social Services, 665 N.E.2d 1059 (N.Y. 1996).
"L evinson, supra note 7, at 551.

18 1d. at 551.
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¥ 1d. at 551.

% Humphrey’s Executor v. United States, 295 U.S. 602 (1935); George A. Bermann, Administrative
Law, in INTRODUCTION TO THE LAW OF THE UNITED STATES 92, 94 (DAVID S. CLARK & TUGRUL ANSAY
eds.)(1992).

2 |evinson, supra note 7, at 552.
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H = B Liinlffﬂ TEMAEIER o PRS2 (HEUR R (the void for vagueness
doctring) iy 2 (-2 E L }/[| (non-del egation doctrine).” fo1:f - Eﬁi%&hﬁ i H“ QU BT =1
# f i SE% o HIFIp= - B I SRR IR WF G5 [y L
FLH(intelligible prlnc:lple);[&FI%"FLEI[J(ratlonal test) (EEL2{[¥E o ] £ 713}{1
> 0 PR R LAV LR B B v Kl 5l pva = e
T RS T S Jﬁf' M AL VfdiﬂF S Pl e o E 5 P BV R
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Phgh > SO R S ZF[‘?FWEIEH%FIJFFEI%?@%E@?’:'I’?I'ﬁ\'lgﬁﬂ L

2 d.

% See, eg., Shaball v. State Compensation Ins. Auth., 799 P.2d 399 (Colo. App. 1990, cert. denied,
Colo.)(alowing agenciesto violate the statutory time limits for deciding cases; but see HCA crossroads
Residential Centers, Inc. v. North Carolina Dept. of Human Resources, 398 S.E.2d 466(N.C. 1990)).

2% |evinson, supra note 7, at 552.

% See e.g., BERNARD SCHWARTZ, ADMINISTRATIVE LAW, Sec. 8.1 (3d ed. 1991).

% JOHN E. NOWAK & RONALD D. ROTUNDA, CONSTITUTIONAL LAW, Sec 16.9 (5™ ed. 1995); KENNETH
CuLPDAVIS & RICHARD J. PIERCE, JR., ADMINISTRATIVE LAW TREATISE, Sec. 2.6 (3d ed. 1994).

% See eg., Gerald G Ashdown, The Fourth Amendment and the Legitimate Expectation of Privacy, 34
Vand. L. Rev. 1289 (1981).
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% “The right of the people to be secure...against unreasonable searches and seizures, shall not be
violated, and no warrants shall issue, but upon probable cause, supported by oath or affirmation, and
particularly describing the place to be searched, and the persons or things to be seized.” U.S. CONST.
amend. IV.

% Taylor Bus Service v. Dept. of Motor Vehicles, 202 Cal. Rptr. 433 (Cal. App. 1984); but see Boyd v.
Constantine, 613 N.E.2d 511 (N.Y. 1993).

% AMAN, supra note 5, Sec. 14.2.

31440 U.S. 741 (1979).

% “No ex post facto Law shall be passed.” U.S. CONST., Art. 1, §9., cl. 3, §10. cl. 1.

3 «[N]or shall any person be subject for the same offense to be twice put in jeopardy of life or limb.”
U.S. CONST. amend. IV.

3 «[N]or shall any state deprive any person of life, liberty, or property, without due process of law.”
U.S. CONST. amend. V., X1V Sec 1., § 1.

% “[N]or deny to any person within its jurisdiction the equal protection of the laws.” U.S. CONST.
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M SRR P o i A RN RIS SRR I £ AR A
PRI Y i e R T R B ’iﬂ}‘aﬁqlspu O SUATIE T
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$I P BEBERL-RE

praﬂf{ APA VHITE s ST ELE r;Tﬁfrfﬁ(arbmary) ~ 2 Hi(capricious) ~ #5El

T [ (abuse of di scretion)ﬁ%ﬁ [A9£ ! (not in accordance with law) | » 3 [ fH Hd A1 f>

amend. XIV Sec 1.

% Article 39, of the Magna Carta read: “No free man shall be arrested, or imprisoned, or deprived of
his property, or outlawed, or exiled, or in any way destroyed, nor shall we go against him or send
against him, unless by legal judgement of his peers, or by the law of the land.” See also Levinson,
supra note 7, at 553.

3" Goldberg v. Kelly, 397 U.S. 254 (1970), Perry v. Sindermann, 408 U.S. 593 (1972), Board of
Regents of State Colleges v. Roth, 408 U.S. 564 (1972), Wisconsin v. Constantineau, 400 U.S. 433
(1971), Morrissey v. Brewer, 408 US 471 (1972).

% 424 U.S. 319 (1976).

¥ 1d. at 334-35.
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i APA SV i » 1% RS Ashbacker Radio Corp v. FCC % [ &8~ FI£/El
Fl*2 e I%%JJF? e PRI SRR BT IR S e A
P4t 2 (comparative hearings) [}~ FEIfe S ffliy 1 2572~ ISP A N
HI’W'*H'% IRyl A PR - [ Bt T 'HFYEJII FALRE
=3 E.‘lrlﬁ(Federal Communication Commission, FCC)HUEAT SR~ o [y fI 9t fEk
Rl H‘% ~ BTIRS 'Flﬁ' s PRIRFREY FCC W4 S H IRy et @ﬁf"ﬁ%ﬁf?
T DR FII% Ty R - BEIR R FCC ] % ey
Eiﬁkﬁ » (ERLE B P A B p - T SR IE e hEh
15”:?* = PR FCC i Pt 285 (comparative hearing)f J*&kﬁ B
i i

ffi ik I 275t Ashbacker S 1R » (U pUp Rl % B (physical
exclusivity » I3 T ] A TEVRET S ES = AN T 19 (economic
exclusivity » {19134 2 5CH i Il sl YA ) o (FLRLE 5P E
Ashbacker "Rl i [ -pvE - 1;{\&; TR ﬁ F=4fek S O éu—’%[ H'ﬁ% * EI’?EJ
AT A BRI Oph o T BRI R S R -
Vb H 70 5 (U] FCC PR K H A s 7 - Sl
Fl > 3 SR Ashbacker TR I 1%

F VRS > Ashbacker 'RUHEF=TRE! SRR AR (R PR
oM = PRERATHA ol H PR AL %E’:“E’%P”Hé’i?ﬁ “ﬂﬂﬁ”%d‘fﬂ

%0 5U.S.C. Sec. 706(2)(A).

! See eg., 673 N.E.2d 1084 (I1l App. 1996); 665 N.E.2d 1059 (N.Y. 1996) ; Arizona Grocery Co. v.
Atchison, Topeka & SantaFe Ry., 284 U.S. 370 (1932).

2 326 U.S. 327 (1945)

“3 AMAN, supra note 5, at 313.

“ Qupra note 42, at 327-34.

> DeltaAir Lines Inc v. Civil Aeronautics Board, 275 F2d 632, at 638 (D.C Cir. 1959).

“6 AMAN, supra note 5, at 314.

4 See, eg., Greater Boston Television Corp. (WHDH) v. FCC, 444 F2d 841(1970); Citizens
Communications Center v. FCC (CCC 1), 447 F.2d 1201 (1971)
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$AP FHABEHEFRL-RE

R g leFIﬂiﬂlIFlfJ’[i“é%‘)J(finamy)ﬂ'yf’:’ le L (estoppel) > - 2]k
By PRV

YN S AR A L SRg R A RS R AR A RIS T [ERTEE R 2
HW“ﬂ@*@@”T@ﬂﬁﬁﬁﬂﬁiEﬁﬁﬂﬁﬁwwﬁw*%%ﬁiﬂﬁ
%?@%ﬂ¢mﬁﬁk’ﬁﬁﬁ?@iﬁhﬁ%iﬁ%J?“iﬂM%%ﬁ IR 2] SIRE
JiI % SRR D (- #Wxi,F%wjﬂ*iﬁ’z%Wﬁ#wﬁw
R R By o TR R R AR SIS 2 R B -
It ’EJHE*’L?;EIQQ"Q%’FLE‘U FIT Bk 53 £ e i R

’9‘5, (collateral estoppel) ° Fjlﬁﬁj?@ﬁ??ﬁ?ﬂﬁjﬂfﬁﬁiﬂ_'?J#ﬁlﬁﬁr i3

B SR B %52;[]%;} SIS l*?.\aﬂxiﬁ‘ﬁﬁ%]‘];ﬁ; = H T
oAk B SRS i RERETEL IR E ARRL  {f

%ﬂf%?@ﬁﬁﬁaﬁﬁﬁwﬁﬂﬁﬁﬁﬁﬂEﬁﬁﬁ%¢ﬁﬁiyo

i Z (promissory estoppel ) A1 7y

-
—.F

FSPF -RERRZFETFF

e VRl L R T e e PR G TR RN

8 See, e.g., United States v. Winstar Corp., 116 S. Ct. 2432 (1996).
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LA P HLR ~ ORI - H 1 Aman A1 Mayton S0 H i
T ¢ = PR B LR FU R (prime value) » & 3 A pR R & R F R
P g o pAHIIEE™ S ALl PRI R T ) 2 P SRR o R
 [ERVEE [ VIR -

PR S TR Bl T R S 2 ] AR Al ] i St
P i K (agency action)V PEENE o [ FER- FEEE TR o — BRI
EI RISV Ep) > AN B R AV D Y AR S TR
[ I A% 1SV FS T = F J(resjudicata)?[lr'ur,ﬁp,?’fff[J(prommory

estoppel) Ul » A i (307 ERfI9- PeEhs P ES -

_\ —_.El:%g

4

S @B - Rakk

= PAERL S U IR 555 - (L (4 B Pt

* See eg., 408 U.S. 564 (1972); 408 U.S. 593 (1972).

* See eg., United States v. Ray, 950 F. Supp. 363 (D.D.C. 1996).

°! See, e.g., Couch v. United States, 409 U.S. 322 (1973).

*2 Unity Real Estate Co. v. Hudson, 889 F. Supp. 818 (W.D.Pa. 1995).

%% Tedder v. Housing Auth., 574 F. Supp. 240 (W.D. Ky. 1983).

' United States ex rel. Paktorovics v. Muff, 260 F.2d 610 (2d Cir. 1958); but see Garcia-Mir v. Meese,
788 F.2d 1446(11th Cir. 1986).

* See e.g., Southtrust Bank v. Moody (In re Moody), 203 B.R. 771 (Bkrptcy., M.D. Fla. 1996).

% See eg., Whitev. Estelle, 566 F.2d 500 (5th Cir. 1978).

> See, eg., Melanson v. State, 633 (N.Y. App. Div. 1995), appeal denied, 665 N.E. 2d 660 (N.Y.
1996).

¥ See eg., 69 Ops. Atty. Gen. Calif. 168 (1986).

* AMAN, supra note 5, at 307.

% |d, at 307.
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¢ Hereinafter, see Levinson, supra note 7, at 557-560.
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{175 RARMETRE <

WW’%K%F%ﬁﬁﬁﬁ?ﬁﬁﬁﬁﬁwmﬁt S BB (I (EPA)
ANFTRE= 9= PR 5 PR E AR = B R AR g 5~ 3
AUferst » e I EHAﬁ%ﬁﬁ%ﬁiyﬁaﬁfzo

TGP A RS 4 0 F BT EM I R SR B B
B BRIBRR P R PR T S S e > ﬂﬁT o
HHS - LR PREET . R 2 fimﬁma BB EET 2R
S = e e L Gt )
e TR 2 S QTIPS - B R R o
= *I/Eé]f P E ﬁj@ﬁf@sgﬂ
RRSFOR T BRI RIS 23 HIIRE PRI T
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62 BREYER, supra note 5, at 605-06.

8 See eg., Yick Wo v. Hopkins, 118 U.S. 356 (1886).

% See eg., Blank., Plea Bargain Waivers Reconsidered: A Legal Pragmatists Guide To Loss
Abandonment And Alienation, 68 Fordham L.Rev 2011 (2000).

 See eg., Boyce Motor Lines Inc. v. United States, 342 U.S. 337 (1952).

 See, eg., 4 Admin. L. & Prac. § 11:31 (2d ed.) (The word “discretion” at that time referred to
administrative policymaking. The APA's drafters intended the related term, “abuse of discretion” to
express the limited review of administrative policymaking).
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4P FTROLRFLRE
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" AMAN, supra note 5, Sec. 9.5.2.
8 See generally Harry T. Edwards, Alternative Dispute Resolution, 99 Harv. L. Rev. 668.
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¥t P RERBORITICR

SR S0 (U PSTAORYR ) AT > % TSRS R RIS
I TR BRI 5 GRE SRS T PR R -

$I3F NFBEPPEI-REL I NFREFTER-KREB

0 IASHLR © ¥ U~ NP9 A IS B T,

% 5U.S.C. Sec. 553(b), (d); Model State Administrative Procedure Act Sec. 2-101(c) (1981).
" 5U.S.C. Sec. 552(a)(2).
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FEREL A - REES o R A PR IE
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7 5 i (adjudicatiom) AR Al (rulemaking) 7 i P45 (agency ) -1 i
FINE B L IR S0 5 PRI 5 PPN S S S S S
IS 505 ERfY— 350%  SUE RN PR o S IR l‘?ﬂ;@%ﬂ%ﬁﬁ?\ﬁ
SRR = RO S IR F R AL BT
A RIS e = 0] R PR E) AR AT A T (collateral
estoppel » 37 TP STRIFSOVIRIRE - | IS DR b e - s Iﬁ%[%ﬁ
N

il T 1 ("rule” (i.e., aregulation))1 i ISk (adjudication) I REFYIS 53 i
ESFH T (APA) 38, 7 P A <7 P F‘”ffﬁ& ?[ SUE| AR
[EEI Py i 2 53] BTG ~ BRSBTS (“the whole or a part
of an agency statement of general or particular applicability and future effect designed
to implement, interpret or prescribe law or policy") ; &5 [ZE51 EJ[J#F'[%H‘}FAH—?J

(order)fuAd - » F’?Fé"ﬂguﬁﬂﬁ > APA FIDRGEN S - P ZEgRRA o 0y 2 F A
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EVIFR > & T ISIRE R IR -

QEF BB EE R FF PR - A U TR S LK Arizona
Grocery ™R LI TR A A [LRLDAIQD BIFO#EiT82 - < i
iy ?

Q)T rci B 2 RAI LI P s > " Rl 23 SR LR
BRI /7 VRIS R A P T e«
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(IIF R o 0y T AT T R AR IR
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™ 5U.S.C.A. § 551; the definition of order is different from the construction of APA in Taiwan.

2 5U.S.C.A. § 551;Motor Vehicle Manufacturers Assn. v. State Farm Mutual Auto. Ins. Co., 463 U.S.
29 (1983).

" See generally Peter Raven-Hansen, Regulatory Estoppel: When Agencies Break Their Own Laws, 64
TexasL. Rev. 1, 2-3.

™ 2 Am. Jdur. 2d, Administrative Law, Sec. 236 (Rules binding on agency and its employees).

® E.g., NLRB v. Bell Aerospace, 416 U.S. 267 (1974).

6 Arizona Grocery Co. v. Atchison, Topeka & Santa Fe Ry., 284 U.S. 370 (1932).
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$-% Frid

TR PR RS TS S R R VR RS TR PR
] o FULE > SRR U RIE R A VAW o (BRI Bl R Y ”ﬁffﬁ
(arbitrary) ~ =2 (capricious) ~ 5 £/ | (abuse of discretion)y # (#i i (not in
accordance with law) | » ¥ [5 {51 (4~ APA HLH Fiipp
W | APA §701(a)(2)5)E: » 1 BT YR - TRE S (A 150 R
PR > T R Rk o R i e APA. 8701(a)(2) KA (19 4P L -
BRSBTS [ BT SRR - 5 Hecler v
Chaney 'fl1 > By £ 2 9275 A 7 o 1240 E TJIEB“ g1V
& TR RIS T I A e BRI v I PHRESE | APA I%%JE?{'?
B RN N TR MARE S LT T e mfﬁﬂgfzﬁ A R e
O PRI b PR AR DR TR AR % oy B LY
Chaney % fV/RLH[E ] 'i:Jfa‘—TJﬁﬁp@iﬂa'ﬁ | b« &% Lincoln v. Vigil i1 > et fly ik
AR Tk e el 2 ERHISY S 5 Tr(Indian Health Service)p

—=

" 5U.S.C. Sec. 706(2)(A).

® 5 U.S.C. § 701(a)(2). The APA aso precludes review "to the extent statutes preclude judicial
review." § 701 (a)(2).

™ “|f agency action is to be reviewed for an abuse of discretion, how can that discretion be committed
solely to the agency?’ See Harold J Krent, Reviewing Agency Action for Inconsistency with Prior Rules
and Regulations, 72 Chi.-Kent L. Rev. 1187, 1192 (1997).

8 Heckler v. Chaney, 470 U.S. 821 (1985).
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8 Lincolnv. Vigil, 508 U.S. 182 (1993).
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1. Hornsby v. Allen

_[_Fgg_ » Hornsby **FI'%E Atlanta 73 %T,%[ {E‘@iﬁﬁﬁﬁnﬁﬁmm o I (A 28

U.S.C. 81343 fiufiit: » = 4=~ {7 ¥ 45 S A(civil right) - T~ (4528

8 BREYER, supranote 5, at 553-54.
8 47 U.S.C. §309 (j).
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2. Holmes v. New York City Housing Authority

g IR I (R IMBTI B % 42 U.SC. 81983 AURAIRGA [ » = o -
‘E/I’Flfi PO T DAL PR ) sgdghpy ~ 24> o I New York City Housing Authority
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8 42 U.S.C §1983, civil action for deprivation of rights.
% Hornsby v. Allen, 330 F.2d 55 (1964).
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¥ Holmes v. New York City Housing Authority, 398 F.2d 262 (1968).

8 BREYER, supra note 5, at 320.

8 Ernest Gellhorn & Glen O. Robinson, Perspectives on Administrative Law, 75 Colum. L. Rev. 771
(1975).

¥ U.S.CONST., Art. |, 8.1.
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180 Abner S. Greene, Adjudicative Retroactivity in Administrative Law, 1991 Sup. Ct. Rev. 261, at
263-64 (1991).

181 FRIEDRICH A. HAYEK, THE CONSTITUTION OF LIBERTY, at 131 (1960).

182 JoHN RAWLS, A THEORY OF JUSTICE, at 235-36, 239-41 (1971); Note, Prospective Overruling and
Retroactive Application in the Federal Courts, 71 Yale LJ 907, at 910 (1962).

18 Greene, supra note 180, at 264.

8% Infra Ch 5 Sec 4.

185 K uhn v Fairmont Coal Co., 215 US 349, 372 (1910) (Holmes J. dissenting).
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%7 SeeCh5Sec4 Cl 3.

188 Greene, supra note 180, at 264-65.
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10 E g., NLRB v Affiliated Midwest Hosp., Inc., 789 F2d 524 (7th Cir 1986)

191 E g., NLRB v Wayne Transp., 776 F2d 745 (7th Cir 1985).

192 Cf. Adjudicators deny retroactive application of a new rule if a party has acted pursuant to a prior
legal regime. See Air Transport Assn. v CAB, 732 F2d 219 (DC Cir 1984); Patel v INS, 638 F2d 1199
(9th Cir 1980); Natura Gas Pipeline Co. v FERC, 590 F2d 664 (7th Cir 1979).
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8.10,cl. 1.

1% 3U.S. 386 (1798).

1% qpra note 34.

20 Bowen v Georgetown Univ. Hosp., 109 S Ct 468 (1988); see also Kaiser Alum. & Chem. Corp. v
Bonjorno, 110 S Ct 1570, 1579 (1990) (Scalia concurring).

2 United States v Darusmont, 449 US 292 (1981).

22 Bradley vRichmond School Bd., 416 US 696 (1974); Welch v Henry, 305 US 134 (1938).
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and Contract Rights, 79 Cornell L. Rev. 87, at 106, and see also 112-14 (1993).

%" DANIEL E. TROY, RETROACTIVE LEGISLATION , at 78 (1998).

119



FoF BWEEPEER2LFABRE

S ALY B R R R W R i -
LA ] BEIRE | SRR B IO AT SRR S R R (AL
PR fe e SRR =R A RIS o WO o BTk A R s
o U RS A B A

(R @S«'ﬁﬁ“ %%’7 T H SRR A R R R S R o =R PR
BIIFE P Bk ~ SO R (B &R )AL F’ 1R B (5 4 B
") E -

=\

(=B F a2

L

32
3TN

SR PR 2 ol TR (ex post facto)  JECEIBE 0 4 TERERIE DR A
Wb i U o SR R I e [ E SRR R R
) ARABI(H T’%ﬂﬂﬁjﬂ\ RO S gy ) 1 4T ek ik e 1798 5 i Calder v.
Bull %20 1> P 7 [ Forv (B U P A o 2 s 298 o 3 (o

S > SR LYY
(= Ve iE %
%‘fdi"i@?["%f‘%?l/ F)J#. |"T I/F[ilkﬁl’ggl’r;ﬁ@;g . r+r ¢/\— fliﬁk IE' , ff”}f

BIERE s BRIEE N R 0 (L e S ,@ﬁi’il' SRR IS | o P
R A MG s T (property) o~ B4 (teking) 2 Gust

% |d. at 102-23 (describing nineteenth-century decisions invalidating retroactive legislation on the
ground of interference with vested rights and tracing the modern retreat from those principles).
# 3U.S.386(1798).

120



compensation) | H{(public use) |

PRSP 2 2D S04 (Rt SR A '/mi(ﬁ%f‘%mﬁfﬁj*] i
ALl %/“‘fbﬁﬁqéﬁ%ﬁ) s PR T VR @A B R o
G| R AR I RIS R A ) T yyggz%ﬁ%igrﬁvjé 1V ERCH
F Rk 13?7%‘?5 » EIJ%?Q*EK&%%I’%) ’ Wiﬁﬁﬁﬁi R TR -
Pl P o SRR 1R kR R (S A AR R - ERFED -

Bl R BT BV R P (physical takings) ALV B
I (regulatory takings) o P17 I 4 3 S & Fvly By [;J:Fﬁ P ﬁ%ﬂ?ﬁlﬁ i
oo A TR BERSER « RO 2 B RER2RE
b Epi(eminent domain) > (AL AIER A IFFRVIFW 2 #A1 HEA AT

b AR VR (ERLE PGS #6 ~ 258U & poA]] - (=5~ NIV BT Y
R o g -

EFETIESIRY 57 RV ] RUE [ Uz - ST Pennsylvania
Coal v. Mahon i1~ fst iy o=« PRI I Bt frfee 4 1
R] e WA s F o R EPEL S i Bﬂﬁjﬂiﬁﬁ?%[ﬁﬁ(tm far) » P SR
(A2 -

o W P R ROSRRE N o BRI IGOR S ol ] e e s S R S O P
% {17 |V &5 ko gk ' '] Penn Central Transportation Co. v. New York City £5 7] -
’FILf A R BT R S (RS B R SO ORI R

i IF‘WF[F Bl H'ﬁ%ﬁf,f}lﬂ'@ro ﬁﬁqiﬂ%ﬁﬁ%ﬂ*ﬁ? i o TR B
t?l[a'iiié}séfr%@'ﬁ[Ii%fﬁ'@%ﬁi Pk @ T I BRSPS & S g o e e

BRSSP TR Hj 17T A% (the extent to which the regulation has interfered

% See generally BRUCE A. ACKERMAN, PRIVATE PROPERTY AND THE CONSTITUTION (1977); Frank |.
Michelman, Property, Utility and Fairness. Comments on the Ethical Foundations of "Just
Compensation” Law, 80 Harv. L. Rev. 1165 (1967); Sax, Takings and the Police Power, 74 Yale L.J. 36
2 260U.S. 393, at 415 (1922).

121



with distinct investment-backed expectation) - I') = F¥/t ; ﬁkU BETUELY A L o

HESRERS TR | (EEL 0 550 TR TR (AR50 TR ?ﬁ\ N
Do IR ISR EL O R - RS o o BT ﬁh?ﬂﬁ/ G|
R SR SEPRESEE R 2 [ERLERISRL D~ e e DIV HEIR I {1 Igrz’ﬁ
FV T PR LEp e A [E1 0 AR L T A 5 ) o st T S R A IQJF"F, » BRIEIR
e IE N =

(2)F HF&

%wlﬁﬁ%wmﬁ$’%@ﬁ@zmﬂmﬁ%Wﬁﬁ?i%$ﬁ%
B FEE AT SR § AR BRI )
ﬁkdﬂﬁ?ﬁﬁréﬁﬂﬁomﬁ%@@ﬁﬁVKW&W’*'ﬁ“ﬁWQEI&HW‘
EORL PSSR I+ BRI O R i
FERL Y T B potgate™ -
SRR - T AT 5 P9 > W0 AL
1790 SRR - B R DR AT T B
I  ELRLI A [T HR R » IR B g B« e
W TV RS - BRI Ry > (YRR EE R -

(2 §i2ERE
1. pE

SR ETRI D 52 A0 3 > [ELRL T [ o o ) R

% 438 U.S. 104, at 123-24 (1978).
% Levinson, supra note 17, at 561. As regards “substantial impairment”, see also Allied Structural
Steel Co. v. Spannaus, 438 U.S. 234, 245-251(1978), and 257-263 (Brennan J. dissenting).

122



1 S HIEORES R TER (R S A T SIS -
Lochner R3] » (52|  3= £=3 *,J%%JF (harsh)#{ 1 %l(oppressive) s » A HIT-
i s A e o 330 SER T ALTJMA AR R PR A
_{;FIT@% JF%E.JS? o

- 1;511 = JH}J’I'J% [ = ks i Hgmf[*ﬂ,;ﬂw g%’gé#ﬁ F’?EE
LS A B4 SR S PRI I 0 S AL SRS
SHRLT ﬁﬁ%ﬁ”s ST > YR R R A S S AR R
HAH R

BRI POTRRH o T E R - R VIR o T S R
=[P W e .

BT 0 By BESSR TV SR T A T PRI~ A (RIS
@ﬁﬁ@@%w¥é3H@“°%%ﬂm%’ﬁ%ﬂﬁﬂ%W§Lﬁﬂ%@@%
Wb B FAR AP T P RS A - R R s A P L
S S S PRy e & B3 [H BRI U AR -

2. J»’J%/“ﬂ; MRS mf’ﬂ% pER X

SR PR TR PR R T AP S PRI SRR IR Il

* Pension Benefit Guar. Corp. v. RA. Gray & Co., 467 U.S. 717, 730 (1984) (quoting Usery v. Turner
Elkhorn Mining Co., 428 U.S. 1, 16-17 (1976)).

% See United States Trust Co. v. New Jersey, 431 U.S. 1, 17 n.13 (1977) (“The Due Process Clause of
the Fourteenth Amendment generally does not prohibit retrospective civil legislation, unless the
conseguences are particularly 'harsh and oppressive."" (quoting Welch v. Henry, 305 U.S. 134, 147
(1938)).

3" Pension Benefit Guar. Corp. v. R. A. Gray & Co., 467 U.S. 717, 730 (1984) ("[T]he strong deference
accorded legidlation in the field of national economic policy is no less applicable when that legislation
is applied retroactively"). Usery v. Turner Elkhorn Mining Co., 428 U.S. 1, 16 (1976) ("[L]egislation
readjusting rights and burdens is not unlawful solely because it upsets otherwise settled expectations.”)
% E.g., Portal-to-Portal Act of 1947. See also Ray A. Brown, Vested Rights and the Portal-to-Portal
Act, 46 Mich. L. Rev. 723, 728 (1948).

% Levinson, supra note 17, at 562.

0 Jill E. Fisch, Retroactivity and Legal Change: An Equilibrium Approach, 110 Harv. L. Rev. 1055,
1063 (1997).

“]1d. at 1064. See also Christopher D. Pixley, Finding Middlie Ground on Federal Retroactive
Regulatory Lawmaking, 27 Cap. U. L. Rev. 255(1999).
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. F MR 2k ehk F i ki

e P (Y B TSy [P SH S 37 1 ] e 1985

19 Bennett v. New Jersey % *°#{1 1988  fiy Bowen v. Georgetown University % °]|

2 United States v. American Sugar Ref. Co., 202 U.S. 563, 577 (1906) (quoting United States v. Burr,
159 U.S. 78, 82-83 (1894)).

3 393 U.S. 268 (1969).

“ 416 U.S. 696 (1974).

5 «[U]nless doing so would result in manifest injustice or there is statutory direction or legislative
history to the contrary.” Id. at 711.

%6 Seeid. at 720. ("The Court has refused to apply an intervening change to a pending action where it
has concluded that to do so would infringe upon or deprive a person of a right that had matured or
become unconditional."). See also Pixley, supra note 41, at 281.

7 1d. at 717.

8 Fisch, supra note 40, at 1064.

49 470 U.S. 632 (1985).
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% 488 U.S. 204 (1988).
! |d. at 208-09.

2 494 U.S. 827 (1990).
% 511 U.S. 244 (1994).
* 511 U.S. 298 (1994).
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* “Thereis, of course, no conflict between that principle [a court should “apply the law in effect at the
time it renders its decision] and a presumption against retroactivity when the statute in question is
unambiguous.” Supra note 53, 273.

% “[1]n three circumstances: when a court is considering the propriety of injunctive relief, when the
statute addresses a court's jurisdiction, or when the statute changes procedural rules.” Id. at 273-79.

> |d. at 265-67.

% |d. at 266.

* |d. at 267-68.
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P39t > & United States v. Carlton %1 » &[5 559 2 dai D3 LTI
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%‘Pu IR R AR A EVRURERYE [ S ??l"%ﬂé’i"f—}%f}’iiﬁ
EPH IR SR R G 0 43S Landgraf RFORHE LR > [y 1L R
[ (A ﬂfﬂﬁﬁgw T”E ;ﬂagﬁ

Landgraf 47 F & T P 3T A 5) o SRS fLRE e [
L Landgraf 3~ FEA i FRAEA A RIS G 2 o) VT BRSSP
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0 «A statute only has retroactive effect if ‘it would impair rights a party possessed when he acted,
increase a party's liability for past conduct, or impose new duties with respect to transactions already
completed.”” 1d. at 277 and 280.

o1 1d. at 286.

%2 1d. at 282-83..

3 512 U.S. 26 (1994).

% The Court required only that the statute be rationally related to a legitimate legislative purpose. See
id. at 35.

% |d. at 32-34.

% John K. McNulty, Corporations and the Intertemporal Conflict of Laws, 55 Cal. L. Rev. 12, 58-60
(1967).
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¢ Levinson, supra note 17, at 562.

% stark, The Elusive Transition to a Tax Transition Policy, 13 Am. J. Tax Pol'y. 145, at 150-51 (1996).
% Levinson, supra note 17, at 562.
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S Flfﬁi?ﬁ%;'/ F @] apt T > (R 73 O A e
[ EO3SR S [Tl = - FE pLige AR 0 JF% [k 57 = I K (primary retroactivity)
PR 2 (secondary retroactivity) » kL 7] R E 2 E‘ﬁjf ERMR 7
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70 63C Am. Jur. 2d, Public Funds, Secs. 76-79.

™ The term “Semi-Private’ Legislation, used by Levinson, supra note 17, referring to legislation
which ispublicin form but limited in impact, at n 50.

2 See e.g., McNulty, supra note 66, at 58-59 (1967) (distinguishing between primary and secondary
retroactivity); W. David Slawson, Congtitutional and Legidative Considerations in Retroactive
Lawmaking, 48 Cal. L. Rev. 216, 217-18 (1960) (distinguishing between "method" retroactivity and
"vested rights' retroactivity); see also Charles B. Hochman, The Supreme Court and the
Condtitutionality of Retroactive Legislation, 73 Harv. L. Rev. 692, at 692 (1960).
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" E. g., McNulty, supra note 66, 58-60; Jan G. Latios, Legislative Retroactivity, 52 Wash. 52 Wash. U.
J. Urb. & Contemp. L. 81, 86-88 (1997).

" «A genuinely retroactive effect”, in Landgraf, supra note 53, at 245; “secondary retroactivity”, in
Bowen, supra note 50, at 475-80.

™ 1d. at 245, 280.

®1d. at 273-79.

" [W]e do not restrict the presumption against statutory retroactivity to cases involving “vested
rights.” (Neither is Justice Story's definition of retroactivity so restricted.) Nor do we suggest that
concerns about retroactivity have no application to procedural rules. Id. at 275.
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8 Fisch, supra note 40, at 1067.
" Stephen R. Munzer, Retroactive Law, 6 J. Legal Stud. 373, at 373, 385-90 (1977).
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8 Fisch, supra note 40, at 1069-73.
8 DWORKIN, LAW' S EMPIRE, at 387-93, see also, at 365-69 (1986).
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8 404 U.S. 97, at 106-07(1971). See also James B. Beam Distilling Co. v. Georgia, 501 U.S. 529, at
551 (1991) (O'Connor, J., dissenting) (“[T]he purpose of the Chevron Qil test is to determine the
equities of retroactive application of anew rule.").

8 Fisch, supra note 40, at 1084-87.

8 See generally RICHARD A. POSNER, ECONOMIC ANALYSISOF LAW, at 11-13 (3d ed. 1986).
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& E.g., American Trucking Assns v. Smith, 496 U.S. 167, at 201 (1990) (Scalia, J., concurring in the
judgment) (arguing that it ""does not make sense” to suggest that a decision can be applied prospectively
when that approach would result in the Court enforcing an unconstitutional statute).

% |ouis Kaplow, An Economic Analysis of Legal Transitions, 99 Harv. L. Rev. 509, at 511-12, at 598
(1986).

8 Fisch, supra note 40, at 1091.
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N ASELRVRED RS EIEE R (amere license for the use of another'sreal property,

whether by deed or by parol, is revocable at pleasure) » JJffli~Ff* v 4 By FlE

® “License” includes the whole or a part of an agency permit, certificate, approval, registration, charter,
membership, statutory exemption or other form of permission. See 5 U.S.C.A. § 551.

" “Licensing” includes agency process respecting the grant, renewal, denial, revocation, suspension,
annulment, withdrawal, limitation, amendment, modification, or conditioning of a license. See 5
U.S.CA. 8551
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® 120A.L.R. 549.

® Police power is an inherent power, limited only by prohibitions specified in the constitution of a state.
The exercise of police power can be in the form of making laws, compelling obedience to those laws
through physical means with the aim of removing liberty, legal sanctions, or other forms of coercion
and inducements. Police power does not specifically refer to the right to create police forces, although
the police power does include that right. Police power is also used as the basis for enacting a variety of
substantive laws in such areas as Zoning, land use, fire and Building Codes, gambling, discrimination,
parking, crime, licensing of professionals, liquor, motor vehicles, bicycles, nuisances, schooling, and
sanitation for public welfare, security, health, and safety reasons..

19 10A McQuillin Mun. Corp. § 30:52 (3rd ed.).

1 CJS Munccorp. § 1499.

12 qypra note 10.
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i Brett v. Building Comr. [ 1> o FEE |~ BE[MIELH S == b Al
I’EH IK?EI?AL{ E'\}:E'Z/I#PL]?F I—?“EI*J EH F’Lbl ['73:[\ SV EP*(;J;@ FLE .ﬂ;ﬁgl'yj I8 ;‘f?;fv*%‘ , fﬁ_[
L R RS -

17> People ex rel. Publicity Leasing Co. v. Ludwig #%'f[1 > F;J%@ﬁ;@%fﬁgi
ORGSR A TR R A
*E%%%?iﬁﬁﬁmg [WTE§EV@%§”LAB%$H Baillikingzak

16

+ 853 B
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jram—

#7* Sate ex rel. Ohio Hair Products Co. v. Rendigs [ » ! [ 535 {1 H[ﬁ%
FRL (8 TR IR R P B B R I B AT

3 40A.L.R. 928.

14 Miller v. Board of Public Works, 38 A.L.R. 1479, 234 Pac. 381 (1925).

> Brett v. Building Comr. 250 Mass. 73, 145 N.E. 269 (1924).

16 People ex rel. Publicity Leasing Co. v. Ludwig 172 App. Div. 71, 158 N.Y. Supp. 208 (1916),
affirmed in 218 N.Y. 540, 113 N.E. 532 (1916); motion for reargument denied in 219 N.Y. 553, 114
N.E. 1079 (1916).
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Y State ex rel. Ohio Hair Products Co. v. Rendigs, 98 Ohio St. 251, 120 N.E. 836 (1918).
8 Harper v. Jonesboro, 94 Ga. 801, 22 S.E. 139 (1894).

9 Pratt v. Denver, 72 Colo. 51, 209 Pac. 508 (1922).

2 Williams v. Smith, 76 Colo. 151, 230 Pac. 395 (1924).

2 Gallagher v. Flury, 99 Md. 181, 57 Atl. 672 (1904).

# Buffalo v. Chadeayne, 134 N.Y. 163, 31 N.E. 443 (1892).
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FR=pLEEE - F | Kansas City v. Lemen (1893) %'+ Rehmann v. Des Moines(1927)

%’~Edson v. Olathe (1909)%; HE&# f r Fep i {E17 ﬁ%frﬁ[ﬂ > |l Sevens v. Muskegon

2 Welch v. Mitchell, 95 W. Va. 377, 121 S.E. 165 (1924).
# Toronto v. Wheeler, 22 Ont. Week. Rep. 326, 4 D. L. R. 352 (1912).
% gypra note 13.
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% 55AL.R. 434.

%" Rehmann v. City of Des Moines, 204 lowa 798, 215 N.W. 957, 55 A.L.R. 430 (1927). Citing
Stevens v. Muskegon, 111 Mich. 72, 36 L.R.A. 777, 69 N.W. 227 (1896); Lerch v. Duluth, 88 Minn.
295, 92 N.W. 1116 (1903).

% Lerch v. City of Duluth, 88 Minn. 295, 92 N.W. 1116 (1903).
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% Claussen v. City of Luverne, 103 Minn. 491, 115 N.W. 643 (1908).

% Stevensyv. City of Muskegon, 111 Mich. 72, 69 N.W. 227 (1896).

3. Edson v. Olathe, 81 Kan. 328, 105 Pac. 521, 36 L.R.A. (N.S.) 861 (1909), rehearing denied in 82
Kan. 4,36 L.R.A. (N.S.) 865, 107 Pac. 539 (1910).

¥ savage v. City of Salem, 23 Or. 381, 31 P. 832 (1893).

% Incorporated Town of Spencer v. Andrew, 82 lowa 14, 47 N.W. 1007 (1891) ; City of Portland v.
Yates, 102 Or. 513, 203 P. 319 (1922), citing Savage v. City of Salem, 23 Or. 381, 31 P. 832 (1893).

% Qupra note 12.
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#% Hinman v. Clarke %f[1 » 'Rl F,’@'ﬁif,%rﬁag_%gﬁt = g mrﬁ[ﬂ?wﬁu
P VS T SR 53 B e BRI AR ¢ BEIRET R B G i e I (the
permission was a mere revocable license) » (! F,\'{EZIVELF“[ A E [’ﬁ}“@i" [ H Eﬁﬁ'lj%\ﬂ— s

[ ’*"TtTF:L ’?‘/TFJ i J%ﬁ g 1 2 Q‘@F;,Elfiﬁ% T T T R R

I,

W Newson v. Galveston ({1 » iR 2FRE. » BESIR[ 25 [ERLE NI
& I FIREROAY S )

#% Clinard v. WinstonSalem %'H 1+ T PAFFIE e I RE9Y IfFE - T RETD i% » <
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TR RUF ol Pty 1 s g 1) (his remedy was by mandamus) - iy 1 #
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* gupra note 13.

% gSpannv. Dallas, 111 Tex. 350, 19 A.L.R. 1387, 235 S.W. 513 (1921).

3" Hinman v. Clarke, 121 App. Div. 105, 105 N.Y. Supp. 725 (1907), affirmed in 193 N.Y. 640, 86 N.E.
1125 (1908).

% Newson v. Galveston, 76 Tex. 559, 7 L.R.A. 797, 13 SW. 368 (1890).

¥ Clinard v. WinstonSalem, 173 N.C. 356, 91 S.E. 1039 (1917).
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0 Hamilton v. Chicago, 227 I1l. App. 291 (1922).

“ U.S.C.A. ConstAmends. 5, 14; 42 U.S.C.A. § 1983. Lanmar Corp. v. Rendine, 811 F. Supp. 47
(D.R.I. 1993).

“2 Congregation ETZ Chaim v. City of LosAngeles, 371 F.3d 1122 (9th Cir. 2004).

“® Town of Seekonk v. Anthony, 339 Mass. 49, 157 N.E.2d 651 (1959).

“ Redford Moving & Storage Co. v. City of Detroit, 336 Mich. 702, 58 N.W.2d 812 (1953).
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> K ey Petroleum, Inc. v. Housing Authority of City of Gulfport, 357 So. 2d 920 (Miss. 1977).

“6 Halpern v. Dassler, 135 N.Y.S.2d 8 (Sup 1954).

" Keiger v. Winston-Salem Bd. of Adjustment, 281 N.C. 715, 190 S.E.2d 175 (1972).

8 Cahn v. Guion, 27 Ohio App. 141, 5 Ohio L. Abs. 696, 160 N.E. 868 (8th Dist. Cuyahoga County
1927).

* City of Amarillo v. Stapf, 129 Tex. 81, 101 S.W.2d 229 (Comm'n App. 1937).

% Eg. 154 East Park Ave. Corp. v. City of Long Beach, 76 Misc. 2d 445, 350 N.Y.S.2d 974 (Sup
1973), judgment modified, 49 A.D.2d 949, 374 N.Y.S.2d 569(2d Dep't 1975), order aff'd, 52 N.Y.2d
991, 438 N.Y.S.2d 288, 420 N.E.2d 86 (1981) (city answerable in money damages for expenses
incurred in reliance on building permit later revoked because erroneously issued); Sexstone v. City of
Rochester, 32 A.D.2d 737, 301 N.Y.S.2d 887 (4th Dep't 1969) (where detrimental reliance by purchaser
of property on certificate of occupancy negligently issued city liable for its wrongful action); Contra
Reid v. City of Niagara Falls, 29 Misc. 2d 855, 216 N.Y.S.2d 850 (Sup 1961); Haslund v. City of
Seattle, 86 Wash. 2d 607, 547 P2d 1221 (1976) (affirming verdict of $2.8 million against city for
damages resulting from issuance of invalid building permit).

198



ﬁ%’i'fﬁﬁ’lfié"ﬁ%}%%f%;'f gt b BT S YT i SRS EHAE
VR = o R AEENS I (ERE R E  FI e e E
S ,ﬂa[;cgj B -
pIgt > AR B 29 o ST s (inverse condemnation)?ﬁ%",ﬁfﬁl
P st S TR » [ RAR  - [ TR ST )
TR IR

S FREH

HETEIRHIE. Liﬂfﬁ'ﬁ\%ﬁﬂ@?v‘ﬁ ﬁlﬁ"ffi?\v@%ﬁﬁf%[’{’: = N ﬁ?ﬁkﬂﬂ?ﬁ’_ﬁlf& &
oo E 1T 53 PRI SR E B RS R EPEIIEF] o R XS o BB
ﬁ?@ﬂ,‘i ~ HERIEEA T bﬁ R v (sovereign immunity) VB & o P 1 1 fCE ) SR
VA o TR B FHIRE > SCBREGR Fl ISR R ~ B s AL
i HEM R T 2 (BHRREN 2 IRINELe ST SOOIRART — [yt 1)
R BRI BRI - R Y R -

iﬁﬁ RS 1996 F Br{EHY 17 United Sates v. Winstar Corp. 2131 &7 s 7 g
%ﬁg@@ﬁ@ﬁimonwwmmi@WﬂﬂoﬁHWﬁ%@%’?@%%

%;ﬁgj [ﬂm ﬁrﬁ BRuEaLE ?‘fﬁruﬁ%%(Federal Savings and Loan Industry

-

Corporation, FSLIC)# f CH T 551 = IJEi.ﬂj\}%IleE‘g‘F|%:I?[ % FSLIC &,
OIS ST A T B BT AR o (RLRS FSLIC 20 sy
P AL B FSLIC &7 %ﬁ_ﬂﬁ%ﬁ%ﬁ%@ Y=, FSLIC A
SR R H T 3 E“"%}DHTF@%’W‘{E*LI*@?%“ | e~ ‘?fﬁiﬂi 7
el PERLTHI] R VF‘*DEM FEY ] l'?f’ff‘ D TIpz e B PR - S5

ST [ i) BT K (supervisory goodwill) 1 g S R

L 9A McQuillin Mun. Corp. § 26:216 (3rd ed.).
2 See eg., Lynch v. United States, 292 U.S. 571 (1934).
%3 “Qupervisory goodwill” is created when the purchase of a savings institution is arranged by its

199



Wb RS R G VR

F:Hﬂﬁ[  JleF V% @«'ﬁﬂ@ﬁ i (Financial Institutions Reform, Recovery, and
Enforcement Act of 1989 - FIRREA) » 2= [F§{[1 FSLIC #{1.= ﬁﬁ@(@e# & I%F’—‘ WY ET
i) =" A SRR P RG220 - BT FSLIC iIFﬂFJﬁ’UﬁWW RUSENC N
i FRE R R P U PR - “'%ﬁ?‘%ﬂ*?ﬁl?r SRR
FRPEND FR R USRS - BRI IR 3R R SR
L H POREEEL T s IS s B D e TT‘!?[E'[“
A [ﬂ ! r’g[ (“IEEAS Y T o v ﬁLF[ T T E Wﬁ?ﬂ@%p J:jT
o (FRLEMF S S (IR E1 T i 3855 o iy o L ST P R e
F R o I SRR A R [ R - BRSO IRER DT o P R
PERE R~ (G RN EREEL=) B 85U I B R sy 525 ~ 15 K 30 £ 00
R - T 2RI © TS AL AT R ™ S - BRI R
B (H5%° o

DI F 1 O SR B 1] DN 5T 5! E 1 a2 (de facto tenure)
YR U e R AR R T R AR (PR PR Y F'H’E °
MiE=47 3% » %[k Board of Regent v. Roth®> 71 Perry v. Sindermann®®iy %’ Hirlr
R TR Sy (o 7 PR SR ) - HiER Roth 60y sy
o HAEVE BT 1

federal regulator. And goodwill is the difference between the market value of an institution's assets and
the higher amount paid at the time the ingtitution is purchased or merged into another institution.
Rather than making the acquiring institution immediately deduct the difference from its stated assets,
accounting procedures alow the institution to amortize the goodwill over the average life of the
acquired assets -- usually 10 to 30 years. In a broader sense, the acquiring ingtitution is amortizing the
premium it paid to acquire the goodwill of the disappearing institution's customers. See
TeachMeFinance.com, last visited: May 9, 2010.

> 518 U.S. 839, 887, n.32 (1996)

* 518 U.S. 839 (1996). See also Jerry Stouck & David R. Lipson, United Sates v. Winstar Corp:
Affirming the Application of Private Contract Law Principles to the Federal Government, 6 Fed.
Circuit B.J. 315 (1996); Michael P. Malloy, When You Wish Upon Winstar: Contract Analysis and the
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% . Harold Levinson, The Legitimate Expectation That Public Officials Wl Act Consistently, 46 Am.
J. Comp. L 549, at 568 (1998).
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Agency Intracwcwt Nonacqwescence 85 Colum. L. Rev. 582 (1985); STEPHEN G. BREYER, RICHARD B.
STEWART, CASSR. SUSTEIN, MATTHEW L. SPITZER, ADMINISTRATIVE LAW AND REGULATORY POLICY, at
625 (5™ ,2002).

¥ | evinson, supra note 23, at 569.

3 Jill E. Fisch, Retroactivity and Legal Change: An Equilibrium Approach, 110 Harv. L. Rev. 1055,
1059 (1997). See also Bradley S. Shannon, The Retroactive and Prospective Application of Judicial
Decisions, 26 Harv. J.L. & Pub. Pol'y 811, at 812 (2003).

3 See generally Charles E. Carpenter, Court Decisions and the Common Law, 17 Colum. L. Rev. 593
(1917).

% United States v. Security Indus. Bank, 459 U.S. 70, 79 (1982), holding that “The principle that
statutes operate only prospectively, while judicial decisions operate retrospectively, is familiar to every
law student.”

% Harper v. Virginia Department of Taxation, 509 U.S. 86, at 106-07 (Scalia, J., concurring).
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37 Linkletter v. Walker, 381 U.S. 618.(1965).

% Shannon, supra note 33, at 813-14. See also Howard Y. Lederman, Judicial Overuling: Time for a
New General Rule, Mich. B.J,, at 22 (2004). See, e.g., James B. Beam Distilling Co. v. Georgia, 501
U.S. 529, 535-38 (1991) (opinion of Souter, J.)

% Mapp v. Ohio, 367 U.S. 643 (1961), extending the Fourth Amendment exclusionary rule to the
states.

“0 qupra note 37.

*1d. at 629.

2 Fisch, supra note 33, at 10509.

“* Rodrigue v. Aetna Casualty & Surety Co., 395 U.S. 352 (1969).

“ 404 U.S. 97, at 106-07(1971).

** 1d. at 100.
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% 479 U.S. 314, at 322-23 (1987).

47496 U.S. 167 (1990).

“ 501 U.S. 529 (1991).

“ But see id. at 549 (O'Connor, J., dissenting), holding that “[The court opinion] bases this
determination on ‘principles of equality and stare decisis.” To my mind, both of these factors lead to
precisely the opposite result.”

* Qupra note 48.

*L |d. at 549 (Scalia, J., concurring).

2 509 U.S. 86 (1993).

% Reynoldsville Casket, 115 S. Ct., at 1748, 1751.
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 Kuhnv. Fairmont C. 215 U.S. 349 (Holmes, J. dissenting), at 372 (1910).
* W. BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND, at 69 (15th ed. 1809); Linkletter v.
Walker, supra note 37, at 623-24.
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% Richard H. Fallon, J. and Daniel J. Meltzer, New Law, Non-retroactivity, and Constitutional
Remedies. 104 Harv. L. Rev. 1733, at 1739(1991).

" Bradley Scott Shannon, The Retroactive and Prospective Application of Judicial Decisions, 26 Harv.
JL. & Pub. Pol'y 811, at 833-34 (2003); Candler S. Rogers, Perspectives on Prospective Overruling,
36 UMKC L. Rev. 35, at 52-53 (1968).

¥ Harpe v. Virginia Department of Taxation, 509 U.S. 86, 105-06 (1993).
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" Restatement 2d of Judgment $83.

8 AMAN, supra note 64, at 318.

8 Restatement § 83 :(2) An adjudicative determination by an administrative tribunal is conclusive
under the rules of res judicata only insofar as the proceeding resulting in the determination entailed the
essential elements of adjudication, including:

(a) Adequate notice to persons who are to be bound by the adjudication . . . ;

(b) The right on behalf of a party to present evidence and legal argument in support of the party’s
contentions and fair opportunity to rebut evidence and argument by opposing parties;

(c) A formulation of issues of law and fact in terms of the application of rules with respect to specified
parties concerning a specific transaction, situation, or status, or a specific series thereof;

(d) A rule of finality, specifying a point in the proceeding when presentations are terminated and a final
decision is rendered; and

(e) Such other procedural elements as may be necessary to constitute the proceeding a sufficient means
of conclusively determining the matter in question, having regard for the magnitude and complexity of
the matter in question, the urgency with which the matter must be resolved, and the opportunity of the
parties to obtain evidence and formulate legal contentions.
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