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? H S £ L common law [V ERY > AT £ 9[;3«[57[1] R EC TS S E s
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(force majeure); ™ 7 it é’u‘f?ﬁ:@f}—;}% EAEIER Rl SEN R AR i dE i
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¥ #1T& s (frustration of contract) ;~M % i # &t (impossibility)

\\\

FH% % { (change of circumstance) | EEAFF > 2 24 T8 AJT 2 |2
%ﬂ‘iﬂjﬁl’?m°#fapﬁa FENTE O FEAVIELZIFEREL R

N2 HEi2E 8RR a2 7 a > SERSBAFEE S FFEFRA 7o

AEHER ARG -2 FA AL LG RAA - ARBEERT P FLN
FRFMEIE A ERSEALE  BLARETHRAI L FT 0 52 S

2 AR b iR rd £ RB-N o 2 £ IR o REFE 22T R
%\;:‘%W%—%%‘j/;‘i,'_/;f"'jﬁ?‘ t E] Ql‘ﬁf\‘%\:fé‘;”f”-—v‘- IRES - 2 2 CISG:—;;.I]IJ’EI%
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% e % o 11 LIy ' PR < P N Y R Y N SN LN 2 =
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3ii%’%%ﬁX@Fi%Qﬁﬁ’%*E%%}i%@%ﬁ“ﬁﬁ’uT%

ABHEALEEZ A2 X NRHEHZBE

10" See MICHAEL G. RAPSOMANIKAS, Frustration of Contract in International Trade Law and

Comparative Law, 18 DUQUESNE REVIEW, p.551 (1980).

YT YRR SR TR o PN SRR BT 182 ] 5 2010 F 7 F] 5 F1 139
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EER ZOHBERGFE FAERLLFES DFE o BRI gL

kpot TEREZHFE > Hm 17 ¥ & Paradine v. Jane i o
BeteZ F E2 6o 192 & Taylor v. Caldwell - % ¢ F=c4d > m%d =
TR PSR R FEL ATk 28X o BAFED NI 2 FEH A
FApea - B2 hFRAFBEY S LFEIREIR =2 BALFTES &
FlaniszZ B EHE  ERxz>2A Vi EgNF o wE o & Taylor v.

Caldwell |-z % » Bulehgd e B4R » Z 84 b 25 T2 HEH > LI

RAAAERE BRI TENALT - ZHFHRL T - fAl B i e E L
13 o g s L P .,
ZERIE 9 TRHEBT FFIFVRELEE I DR LA RSy EREY

RN A RILH 2 A% Davis Contractors Ltd. v. Fareham Urban
District Council — ¢ # B o %% 2 2|47 > Radcliffe2 F# £ #p) 1T &4
FERFINFIRIREAMALERAZNFLRE IR 2 3L H 2T FH
Fw-3FHFEE AL o B Tk ? B (radically different) # R[>0 4

BRZ AR E BT PG AR G 2 HE AR L AcikE

2 ?”‘[\P’ R H g = g T 4\7 Gl 15 & @5 £ = B (The United Kingdom of Great

Britain and Nothern Ireland ) ;> ﬁﬁﬂ M %% £ = B (United Kingdom ) | R [@'J\‘ﬁ‘ﬁéﬁ . E’éé#‘%l .

B 2 | R D [ 2 a*gf'» 250 o y*jtgiﬁg__ s AR - FAE T - '1??& PR T TREES

B ST LY R wﬁﬁﬁJ+W#lﬁ+P%’$W% g 15,5
7’1[5. s I’j[ }g'\@yli;ﬁ“ I/ o

3 Krell v. Henry [1903] 2 KB 740.
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Akcyjna v. Fairbairn Lawson Combe Barbour, Ltd. % = &GuiFg+if & » ¢

PR R E R E 2 A pe 0 3 1943 # & 42 (Law Reform (Frustrated

Contracts) Act of 1943) *® E &Ky -
K iR

GER o RIS L - B R P 2 pF e
WA - R ERZRVCBERZR]AELATFFEAZSAH 19N B pF
2 W p ®#R%X Paradine v. Jane 2 2P| > T EHPEFERZR2ZET - 101

Sho FRE P AEEME S L EY > ERETOFTE RN

FhoAREERA G RURES B BRI R L Fa AT o

B % B ERESRET 2% - 2% (the First Restatement of Contracts) # i >

W DR M g TR

B> $RBGVEFRZFZMALAF N2 FE PR ER S F T
P LR N N S RFEE ST T L PR SR Y

[

PR AL 2 AR FRERT 92 - KB R 2K

&

B TR M2 (impracticability), =5 - B2 vz L F2%Fd > &

7~

MEEG B AR FE TR G LTEHFL R F LIRS G

¥ (Uniform Commercial Code ) & £ & * » I3t £ & %3 92 % = % (the Second

Restatement of Contracts) ? B~#* % # 5c (impossibility) 2 * & » e &%

LFL A EHe o SRR IR G- BEE PN A DG - B R

$z BHILEZOER

FEZ A2 F PRI HID LGP R G H R

W3-

15 See MICHAEL G. RAPSOMANIKAS, supranote 10, p.557-59.
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P> 7 gpiE B oA e oA 22 Bk . i}w‘?\,; Eend v (74
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-1 B2 259K~ RB| (The doctrine of absolute contracts)
% — % Paradine v. Jane %]+

G EORT R GRE AN F AL AR NI 22T

‘/] ’ 'ﬁ’?i /\‘Hﬂr,\fﬁ ]F\—iﬁjZ‘/E ‘3‘_5‘;% gf‘r ’ 2 i ii-&r]?%g ;’I?%ﬁ
RPN F o rFEATBEENLEIE TR RN BT oo

- 432 % Paradine v. Jane - % AE R R 9KT R A48 - 25 %
F 5> R4 Paradine 3 2 3= 975 A > -4 3 difEt 44 Jane 72 /4 B & Jane

#* o2 {5 d WL FF > L ®Fc A Prince Rupert » AR 2 > 4% Jane 3

Ji

pend jEdz& > = EHRF Jane ¥ ®i2 % 23 o F Prince Rupert 3t# -
Paradine 4=+ %t Jane 3 TR T EZ AR o ¥ 0 2 Jane gL 0 d A 4

Bg e RpCA AT

"&\

z‘,TL by Sz o @ R4 Paradine F B ot sk Hin i

FRWI BT AL D REETFEZ 9 § L e e Fare

Arir AR R AR A A AATEET AR

B3 P RFHRIZ O FERINELF R REZNEIFFTAALES AT

2T A% ERAZWAOTIR > FEACERLBF RS FIE© R

AT YivEyg "

7 See G. H. TREITEL, FRUSTRATION AND FORCE MAJEURE (2™ ed.) pp.19-20 (2004).

' P £ 0 T Where the law creates a duty or charge and the party is disabled to perform it without any
default in him, and hath no remedy over, there the law will excuse him...... But when the party by his
own contract creates a duty or charge upon himself, he is bound to make it good, if he may,
notwithstanding any accident by inevitable necessity, because he might have provided against it by his
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FERIF - Folag  WE- AN SERFRYT - FERTUREAF FRE R

=
3

P BEBAETS SRR AREE KR EFLE AR AN
£

1
;\*
W
}:—N
;\*
)~
il
T

BH SR KRS EYTFA e Rt ik

o
s
i
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AR B o FRAT o F - FEEVR ALY T o AR DERT 0 B R

M+

F e QRS RAEIr R 9 FF A PG WNF I F L2 RS L&
o e FE G a k2 TR PR GRS RA SR o A2 HFERE L D

Z YRR ¥ E A Paradine v. Jane sh@ &2 b oo
FoF SPFHET RPIZL

EOETRALGFTFANGOTNLFEHpE 0 R - EHFAT 0 2R
BATRE AR L B BT BRI R o s fj‘ui’é&i AE SN FAEN]
oo BERZEL 5 {%B"Egzi"éj?fi’&”V‘“Jﬁ*f‘ﬂﬁ‘fikﬂﬁ?f’?@’?ﬁ
Fo2NFAEFETES > THEF Y (breach of contract) > # = § % 4 #
15k f2) % % (discharge of contract) e &7 » FJ & G~ Rl > ki

FETOETANER-ARBAROTFLEOFE 0 AR EFYT NG R 2

E ‘féﬁﬂh o H- KT R m#’]ﬁ’ L_NE"E‘,?”]%] ’f;]‘
PR EART RN AC o TREAE QKT RRERLP - 7 R
%)% 9B BRI bl et R BB A RO 0 1T A it 2

¥- P [Pt 7> (supervening illegality)

contract. |
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- R 2.2 BT BBk p Y Paradine v. Jane - % o Fpt o

m

I 4o & A

EHFAR QT RRIGER 2 SPRGER KRG o4 1 ¥ 4o Paradine v. Jane
P HAZIAEDBELERS T LR FRORT RADEY - F 532
CLEB LFFAATEIREZHEF S AES LLF
INELLART LR GRT ARG o doF A RS AL LR
THFEF F Y XA o Paradine v. Jane ;¢ #7if TBut when the party by

his own contract creates a duty or charge upon himself, he is bound to make
it good, if he may, notwithstanding any accident by inevitable necessity,

because he might have provided against it by his contract. | ¥*" % ¥ 4

LFfdgFE st - BEE Tif hemay > P ERLHPRL > T HHAZ
l‘\/g_to
Tif hemay, , Vit zim& 3 = 1 %- > FEARF IRz %2 0§

T A2EINBFRIS 4% Tif he may | {#ﬂéiAﬁL‘é’_ i fe T &R OB

x\'\‘

GEGERIAZHER I NAPLLE S WA FFZGETRA A F ]

0%

(;1\;

fFEs k2o 4ok Tif he may, &dp g ¥ A2 10 fp 7 &5 RIF 2T 2

™

LB FEA BT FRIT AR ZHET R - LA TR ThE

PINY
NS
o

R W2 e k325 Tif hemay, Edp g F 222 W h 7 &7
Hen i g i, s i A4 1 % %) (the statute repeals the covenant) a
SR BURBERI EZRER O RREEL SRR DG ROET R

2

2wk 22 41F (public

>

e
1%\*

2 o R HRE RGN AR

police)» + 7 % & X B = R e 4]”

d A 2GR R AE R A BRAEA G R & LR TR

¥ Brewster v. Kitchell (1679) 1 Salk. 198.
2 Atkinson v. Ritchie (1809) 10 East 530 at 534.
15



PN
s
iy
EN
N
i
&
b
=
.
E)
\ &
i
SO

fer3) TRPi8 2 72 | (supervening

illegality) a2 R » BEc T Z QBT RAIZ A F%d o

t Paradine v. Jane k2 m » 2 G5 FEEFHP X ORI A2 R 6] o
Williams v. Lloyd % &)@ » F32 4 #— T B L B30 4 g 0 F 04w AR
EBz w0 T BLFR LA 2 iFA A S o E LR A A REERSE

TN E A R Sy (7 —%{-21 0

TBEGY FHFEF LG Z 0 ¥ - 0 &b % 4 2 Paradine v. Jane %2
# 0 ¥ Paradine v. Jane %7 2 A ¥ £ EAERF L AL T e
FARFALERB NG FAITER T A TR 2B LT
T2 oTEBHEENETRPIZGEY ﬁfut‘* @m % >Williams v. Lloyd % ¥ Paradine
v. Jane k| d - Rebo % - > SR EAX QKT RA 4 A& RFE A KR
ARARH LA AR BRI A EFREAGHARD R WAT N T SR

e R
FZP BARRIS SELNS 2%k

FENLBEGZEHTAFF LA R EFHFIA - A F At A RE
Hfgy o blde- BHERIE BRI F-WE > FERRRAPPE > B2 02 7R

Lf oo ®d At L F Gt & (act of God renders it impossible) 24 4

! Williams v. Lloyd (1628) W. Jones 179.
2 See G. H. TREITEL, supranotel7, pp.31-32.
» Hall v. Wright (1858) E.B. &E. 746 at 749.
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EFRZE ye AEHE GRS R UM TE
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RAf NPARFE A -ARAEFLFE AT AF .
+ BB+ ¢ > kPR Paradine v. Jane *TE F L E BT RA > Tk NE LA
SHELH (TRARAPFEF EF) FRADRKFLEAR & o rE- 3 2 ARt

FAESAF  IWERAETAFAARE  HE2 AR ESHLRNE S

<

HERZEHY §AFHIY BT EFAZTFZ L 5 Hit o
¥ BREZEIAEGANERKZER
% — 3 Taylor v. Caldwell |

Taylor v. Caldwell % ¥ wpitst 5 £ 2 WE 92 F kg » v @ 2 X2 2
Aed B2 GKT RA 0 A S A 2 w2 Rk Eopp i) FIRR L T

FRENEY AL FH B TFL > VRALAT ARG -

T

AEEF oS D EREEIF (Surrey Gardens) £ # S KAEA

J

it 1861 & T % cndy TP WErEE B4 A3 B g RAFBATHP RE S &

P E P PR ER c RA R A A G EF 100 ERIHRELEZ LFAR o &
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¥
mly
\'lr%:
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¥
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iy
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SR L L XA ERRL T LB e

Fledlihdor M REA L Ny @R B H U R 2 FALATEES -
BE AP Ao o Rt o PEETL FRFGEZRNF - i
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** Taylor v. Caldwell (1863) 3 B. & S. 826 at 836.
A [ﬁ#&'}ﬁ'j%“ﬁlw . “the parties must from the beginning have known that it could not be fulfilled
unless... some particular specified thing continued to exist, and in these circumstances it was not to
be construed as a positive contract, but as subject to an implied condition that the parties shall be
excused in case, before breach, performance becomesimpossible from the perishing of the thing
without the fault of the contractor”.
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% CISG Article 66 “Loss of or damage to the goods after the risk has passed to the buyer does not

discharge him from his obligation to pay the price, unless the loss or damage is due to an act or omission
of the seller.”

3% Manbré Saccharine Co Ltd v. Corn Products Co Ltd [1919] 1 K.B. 198.
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37 Sale of Goods Act 1979, 5.7 “Where there is an agreement to sell specific goods and subsequently the
goods, without any fault on the part of the seller or buyer, perish before the risk passes to the buyer, the
agreement is avoided.”
% See G. H. TREITEL, supranote 17, p.87.
3% Sale of Goods Act 1979, 5.61(1) " specific goods " means goods identified and agreed on at the time a
contract of sale is made.
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% Sale of Goods Act 1979, 5.62(2) “The rules of the common law, including the law merchant, except
in so far as they are inconsistent with the provisions of this Act, and in particular the rules relating to
the law of principal and agent and the effect of fraud, misrepresentation, duress or coercion, mistake, or
other invalidating cause, apply to contracts for the sale of goods.”

*! See G. H. TREITEL, supranote 17, p.97.

*> Howell v. Coupland (1876) 1 Q.B.D. 258.

# See EDWIN PEEL, supra note 32, p.930.
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* Paine v. Meller (1801) 6 Ves. Jun. 349 at 352.
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%0 P £ 1 T Discharge by supervening impossibility is not a common law rule of general application like
discharge by supervening illegality; whether the contract is terminated or not depends on its terms and
the surrounding circumstances in each case ...... Some kinds of impossibility may in some
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>! Joseph Constantine SS Line Ltd v. Imperial Smelting Corp Ltd [1942] A.C. 154 at 163-164.
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32 Jackson v. Union Marine Ins Co Ltd (1874) L.R. 10 C.P. 125 at 145.
>3 Condor v. The Barron Knights Ltd [1966] 1 W.L.R. 87.
> Parker v. Arthur Murray Inc 295 N.E. 2d 487 (1973).

32



El

BB FEFLEAT LT SR A # AR BT 9T R

A e R ded B @ 2 R MR K T R T A LT SEGLE .
¥ -3 - pFawc?* (Temporary unavailability)

&R VR ZTRE Ak ERIFFR A o L7
BRRETOREF?2XZNREN FLATOAES > Ty FIfRts B 2t R

PrBEE 2 fp (70 R H 2 X BT T oo i PRE ST 2552 5P R R

S R VR SR EAN U S R RN AR L SRl € T il R e

i
),
N
1

Fedz2 HLAFATEET RZGMEY L5, ERIPFFS

I3
A
PicaN

*~
AT EHNEGRFT EARE TR R AL I ARIDEN B F o

™

En

PITr& 2 20T L& bdr RO P FENPFL ZFHELH 0 AFEN

WP A opa mER g Fle iR
- PFERY LAY VAL ARBF I AT 92 AT, A% b
T’%ﬁiﬂdzzﬁﬁﬂéﬁﬁaﬁb’ﬁ{ﬂ§@&%@iri&y4#&,

BRASHL LA AR EE Y T AEL LR MR AT 0 B
FHEMZE TSR ARLE CHAFEA T o AU TR F LA

¥
S

P
-
M«

™ Jackson v. Union Marine Ins Co % 5 ) » % F 43> 1871 & 11 * 372

dpZE o g Ediip 2 (Newport) I 54 Lo Bdafed - 324530 1872 # 1

b3

5

.E'_—Eii;‘i ,\E"h#\"jf;_ LLF%’—]P‘]F“P{*J;’H }g-ﬂ}iﬂfbf‘rfﬁb?%j

v

£

[
A~

oo Bz FRE R B FLEY ﬁo%%k%%%@{?%?@

> Robinson v. Davison (1871) LR 6 Exch 269.
%6 See G. H. TREITEL, AN OUTLINE OF THE LAW OF CONTRACT (6™ ed.) , p.352 (2004).
33



Kb Mg Tl B D kF AT RS @A F s e T o A
LEO AL AR B N EHEFLE R AL A LA

)]}arpa bk 2 A I K ORARA o
¥ - 3% fm:xx% (Change in conditions)

V- A2 20 MBERFE O BEZOR FH- 3 F A LB B
i 7 14 Acetylene Co of GB v. Canada Carbide Co % &% &) » & § § & ¥
i:’!% ARG R -FZERARBE AZFELRTIEF HF > LA EERLR

o g AARBPEIZN Ed L FRAIHEF AT I A&

Sz Bund

R

&
>
W
H*
s—)

% ¢z T = (the balance of the contract) it o § Butfy (72 FE 3 &
2 feme 27 R (I AT a0 ) 2P T EEE R - F1pt > 2t Countess of
Warwick SS Co v. Le Nickel Sa % @ » W& prilp 2 fic* 5 sy dg > 374049 — &
PRz a3t §@aFXEDF AL RE Fliigddgrvastds
B ER 0 kKA X R R LRI R R G F R e A
WEEd > BRI 0 FlFpZ g2 dpde it BRE Y K o LY

E-
W
P

/L’&%E_A ]/% * o, ﬁ:‘gp-*‘ft] rﬂﬁb ﬁ;’;ﬁ»(}[) o

Y- 25 o BuzZ FELERE  WwEILZBEFEF T g FOLT N

SR R B R 2 73N I BIAER > B AR SR 0

P
e

¥ i f2) % 5 o *t Tamplin SS Co Ltd v. Anglo-Mexican Petroleum Co

*7 Jackson v. Union Marine Insurance Co Ltd (1874) LR 10 CP 125 at 140.

% Acetylene Corpn of Great Britain v. Canada Carbide Co (1921) 6 L1 L Rep 468.

% Countess of Warwick SS Co v. Le Nickel SA [1918] 1 K.B. 372.

% The Evia (No 2) [1983] 1 AC 736; The Wenjiang (No2 ) [1983] 1 Lloyd’s Rep 400.
34



R0 E - AR R AR dpde o g RS 1915 # 20 21917 & 12 7 0 3%

BT E2Z A P dpda T 2 @ R G - BRI

ETIS

dpda g - B

T #dEw 0 B F B e kR Y o

Wi

Podr * 2 72 d

61

Frik BRERTY

B B AT T G B4 A R G PR D R i e -
A hF2Ed L7 ¢ BEMZ B 2 mE - > FRERLRN G
2B kA% _oMorganv. Manser ¢ » p 1938 # B 4n» § B L FHEL * 7 - B
Eh A AHI0# o ZEAD 1940 A Ly 8 o 2 1946 F 131 ZRBFS

g3 1940 & TR 0 B LGEART N E AT RE - Bk SRR

BERAT R FIAR A 2L Apn RE QRN 0 R LKA - AR D
ERRBENMEN A HLT R RREZ GRS Lk GHERE KT R F A
G X O R

’

B EPEH L 0 2P ¥ 4R (in a business sense) %
1€ E Nz AP blde ALEBEFPN > L BRAFEI IR AGTEY o

P ek N AGEMR R A AKREER 2 A B FRFROOEA 0 T

PRGN A LR E Rk VAR A ER A AE AL
FED R R G A FRFILESE IR A § B R RFR GG

Sr @ T kkh* &E (Failure of a particular source)

ek 2B R T KR ZRik2T ﬁr’?’ﬁ‘*’?%'& BEA A EED

AP g7 gy o blded FANLRESRET T4 RFLZRL ~ p AL

6! Tamplin SS Co Ltd v. Anglo-Mexican Petroleum Co [1916] 2 A.C. 397 at 405.
62 Morgan v. Manser [1948] 1 K.B. 184.
63 Jackson v. Union Marine Insurance Co Ltd (1874) LR 10 CP 124 at 145.
% See EDWIN PEEL, supra note 32, p.935.
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7 See EDWIN PEEL, supra note 32, p.936.
' See EDWIN PEEL, supra note 32, p.937.
72 Sale of Goods Act 1979, 5.30(1) “Where the seller delivers to the buyer a quantity of goods less than he
contracted to sell, the buyer may reject them, but if the buyer accepts the goods so delivered he must pay
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8! See G. H. TREITEL, supra note 17, p.262.
82 U.Cc.C.,s2-615 (a)

(a) Delay in delivery or non-delivery in whole or in part by a seller who complies with paragraphs (b)
and (c) is not a breach of his duty under a contract for sale if performance as agreed has been
made impracticable by the occurrence of a contingency the non-occurrence of which was a basic
assumption on which the contract was made or by compliance in good faith with any applicable
foreign or domestic governmental regulation or order whether or not it later proves to be invalid.

 U.C.C.,5.2-615, Comment 4.
% See EDWIN PEEL, supra note 32, p.941.
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%7 See JAMES J. WHITE & ROBERT S. SUMMERS, UNIFORM COMMERCIAL CODE (Third Edition), pp.157-58
(1988).
¥ See E. ALLAN FARNSWORTH, Disputes Over Omission in Contracts, 68 Colum.L.Rev. p.860 (1968).
% See JAMES J. WHITE & ROBERT S. SUMMERS, supra note 87, p.159.
45



ERA- FALF 2610 A LRAMAEL M A S A A v A ET

\\

SR 2. &F% ? tw it #73k FlehMineral Park Land Co. v. Howard %
éﬁx’ﬁ41?§}iﬁi’€2%#ﬁﬂ:i“gﬁﬁié€j& BH i FRENFRT 0 T
&%%iﬂéﬁ*i#iﬁ%ﬁi%%%KL%ﬁoﬁﬁ’F—%ﬁ%

Transatlantic Financing Co. v. United States % » i#:# 4 F| 5 iz 187 M
Ba B4 A4 44000 £ 22 ko # Rz 9EH 9 5 300000 F <o

AT RS R R G

Wi

F_*

2. BAMFF REAEGHP  ARAFF L ARG FRI L g o L

o ROE NERGEFA AR R FEAATFRIZ S ASH R
22V & SR S e g

o M AT HFFRIAERS AN S AR FN o W AE X A S

RTHENRAZ QR AR EY HE 2RI RLF A FEBET

P ST EE  E  E

E-

AR A S R T R LA RS
A EALE R I XL G

bt

-~

B FAE G FITLFRA L - AR RRRDOLY e Ak

NS R AT I R S EN A R CE S S &R
€

A

g x Al L2 o e A AN TR AT R K HE R R o

7
~

¥ EREFRAN A

* Transatlantic Financing Co. v. United States 363 F.2d 312, D.C. Cir (1966).
°! See G. H. TREITEL, supra note 17, pp.279-80.
46



ARTERE > BRZEAFTAREFTRI R TE RV ZAH - TR KRR
BAT o BREFZIASTELT ERFR IR o P H bR T o

FIA i A2 i f2) - 4o Davis Contractors Ltd v. Fareham Urban DC

S

viEF AR T8RP 94000 B R F 2 rciER T8RS B Bl

Wz
-}

1R R ARERE 22 B0 X A A 115000 Eas e ko iR 4 A E R QR

A RS w A% FR B FRIAAFEITRF LS AT R

=z

‘—\

A FEaneg e A%7Y sRadeliffe2 P27 T 2% #2008 2 T8 F T

TEREGEREZRIET  RBFIBEERTNEREEF LR IE B
e

ARFIEAAR 0,

fry
J‘.’k

7

W
X
2

17 12

BT AEREY HHPPRA AT N FL g Y o KA o
do- 2 E R A TR AR A R B 7 TR B R AT R A
L‘l

Go BB T U F R R R THe AENTLIFIR G B A s FR RS R

£ 4

pif 2 o3
5-F RRIAnpL Hrn2L s

WATELG A A R AL RE T (RIFH LA LT N) B BB
HEe ARG LSS HERLFEANTLZBHF EX TR ZHFT
fRi e blhe o FIZ R UPIERE Y B ST o IR R RGN

PMEREFEN RS AT IR B TE- AT

%
R R ER M G E A R G IR o T - Bl £ &R L R

%2 British Movietonews Ltd v. London and District Cinemas Ltd [1952] AC 166 at 185.

. P £ ¢ Tt is not hardship or inconvenience or material loss itself which calls the principle of
frustration into play. There must be as well such a change in the significance of the obligation that the
thing undertaken would, if performed, be a different thing from that contracted for. |

% Davis Contractor Ltd v. Fareham Urban DC [1956] A.C. 696 at 729.
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?7 See EDWIN PEEL, supra note 32, p.943.
% Staffordshire Area Health Authority v. South Staffordshire Waterworks Co [1978] 1 W.L.R 1387.
% See EDWIN PEEL, supra note 32, p.944.
1% The Playa Larga [1983] 2 Lloyd’s Rep. 171.
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%1 See EDWIN PEEL, supra note 32, p.945.

192 British Movietonews [1952] A.C. 166 at 185.

' Hirji Mulji v. Cheong Yue SS Co [1926] AC 497.
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1% Fibrosa Spolka Akcyjna v. Fairbairn Lawson Combe Barbour Ltd [1943] AC 32.
1% Whincup v. Hughes (1871) L.R. 6 C.P. 78.
197 See EWAN MCKENDRICK , supra note 30, p.319.
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3R TR (FLE S AR TGRS, 28R NE K

et it R Z gk T 0 2R Al T FIEE R I AR R EEATL A2

1% Law Reform (Frustrated Contracts) Act 1943 s.1(2)

“All sums paid or payable to any party in pursuance of the contract before the time when the parties
were so discharged (in this Act referred to as 'the time of discharge') shall, in the case of sums so paid, be
recoverable from him as money received by him for the use of the party by whom the sums were paid,
and, in the case of sums so payable, cease to be so payable:

Provided that, if the party to whom the sums were so paid or payable incurred expenses before the
time of discharge in, or for the purpose of, the performance of the contract, the court may, if it considers
it just to do so having regard to all the circumstances of the case, allow him to retain or, as the case may
be, recover the whole or any part of the sums so paid or payable, not being an amount in excess of the
expenses so incurred.”
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1% See EDWIN PEEL, supra note 32, p.975.

"% See EWAN MCKENDRICK , supra note 30, p.320.

" Gamerco SA v. ICM/Fair Warning (Agency) Ltd [1995] 1 WLR 1226.
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Fg i7 P T L 511%’: ZEEA RV R IEFT A FRERZ S EYhEP
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A E - BAFRRGIES o U A A2 R A ARSTR YR - S FE A e
G F A2 T3 FHE (valuable benefit), (£& %/ e RT3 iE 5 2
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"2 Appleby v. Myers (1867) LR 2 CP 651.

'3 Law Reform (Frustrated Contracts) Act 1943 s.1(3)

“Where any party to the contract has, by reason of anything done by any other party thereto in, or for
the purpose of, the performance of the contract, obtained a valuable benefit (other than a payment of
money to which the last foregoing subsection applies) before the time of discharge there shall be
recoverable from him by the said other party such sum (if any), not exceeding the value of the said benefit
to the party obtaining it, as the court considers just, having regard to all the circumstances of the case and,
in particular, -

(a) the amount of any expenses incurred before the time of discharge by the benefited party in, or for the
purpose of, the performance of the contract, including any sums paid or payable by him to any other
party in pursuance of the contract and retained or recoverable by that party under the last foregoing
subsection, and

(b) the effect, in relation to the said benefit, of the circumstances giving rise to the frustration of the
contract.”

14 See EWAN MCKENDRICK , supra note 30, pp.321-22.
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16 BP v. Hunt [1982] 1 All ER 952, 980.

17" See EWAN MCKENDRICK , supra note 30, pp.322-23.
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122 See EWAN MCKENDRICK , supra note 30, p.302.
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the failure was due to an impediment beyond his control and that he could not reasonably be expected
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1" See MAREN HEIDEMANN, METHODOLOGY OF UNIFORM CONTRACT LAW, pp.40-41 (2006).
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International Trade Law, UNCITRAL) #7#]%_» ¥+ 1980 & 3t s & F > #1
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G54 RRIE FUEAERRRPRES F T (F6ET) M

PTIERL 2008 £ 7 F[5b i CISG V@ I 5 LY SR pL
http://www.uncitral.org/uncitral/en/uncitral_texts/sale_goods/1980CISG_status.html - s i F&fE| 18 -
2011 # 4 5| 30 ! -
195" See JOHN FELEMEGAS, The United Nations Convention on Contracts for the International Sale of
Goods: Article 7 and Uniform Interpretation , PACE REVIEW OF THE CONVENTION ON CONTRACTS FOR
THE INTERNATIONAL SALE OF GOoDS (CISG), P115 (2000).
19 CISG Article 7 : T (1) In the interpretation of this Convention, regard is to be had to its international
character and to the need to promote uniformity in its application and the observance of good faith in
international trade. (2) Questions concerning matters governed by this Convention which are not
expressly settled in it are to be settled in conformity with the general principles on which it is based or, in
the absence of such principles, in conformity with the law applicable by virtue of the rules of private
international law. |
17 CISG Atticle 6 : " The parties may exclude the application of this Convention or, subject to article 12,
derogate from or vary the effect of ant of its provisions. |
198 Spe PETER SCHLECHTRIEM & INGEBORG SCHWENZER, COMMENTARY ON THE UN CONVENTION ON THE
INTERNATIONAL SALE OF GOODS (CISG), Second (English) Edition, p.13 (2005).
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19 CISG Article 45 : (1) If the seller fails to perform any of his obligations under the contract or this
Convention, the buyer may: (a) exercise the rights provided in articles 46 to 52; (b) claim damages as
provided in articles 74 t0 77. |

20 CISG Article 61 : ' (1) If the buyer fails to perform any of his obligations under the contract or this
Convention, the seller may: (a) exercise the rights provided in articles 62 to 65; (b) claim damages as
provided in articles 74 to 77. |

21 CISG Article 79 : T (1) A party is not liable for a failure to perform any of his obligations if he proves
that the failure was due to an impediment beyond his control and that he could not reasonably be
expected to have taken the impediment into account at the time of the conclusion of the contract or to
have avoided or overcome it or its consequences. |
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22 See JOHN O. HONNOLD, UNIFORM LAW FOR INTERNATIONAL SALES, p.476 (1999).
% See PETER SCHLECHTRIEM & INGEBORG SCHWENZER, supra note 198, p.813.
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% See DIONYSIOS P. FLAMBOURAS, The Doctrines of Impossibility of Performance and clausula rebus
sic stantibusin the 1980 Vienna Convention on Contracts for the International Sale of Goods and the
Principles of European Contract Law: A Comparative Analysis, PACE INTERNATIONAL LAW REVIEW, p.
267 (2001).
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57T P HBiF27F%M% (Causality for non-performance)

2% 1CC Arbitration Case No. 6281/1989.
27 Tsalirolou & Co Ltd v. Noblee Thorl GmbH [1962] AC 93.
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% Spe PETER SCHLECHTRIEM & INGEBORG SCHWENZER, supra note 198, pp.818-19.
2% See DIONYSIOS P. FLAMBOURAS, supra note 204, p.284.
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219 See DIONYSIOS P. FLAMBOURAS, supra note 204, p.275.
I See JoHN O. HONNOLD, supra note 202, pp.493-95.
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?12 See DIONYSIOS P. FLAMBOURAS, supra note 204, p.276.
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p.225(1994).
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* ICC Arbitration Case No. 7585/1994, J. DR. INT'L 1015 (1995).

> CISG Article 6 : " The parties may exclude the application of this Convention or, subject to article 12,
derogate from or vary the effect of any of its provisions. |

See DIONYSIOS P. FLAMBOURAS, supra note 204, p.282.
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1% PECL Article 8:108 : Excuse Due to an Impediment

(1) A party’s non-performance is excused if it proves that it is due to an impediment beyond its control
and that it could not reasonably have been expected to take the impediment into account at the time
of the conclusion of the contract, or to have avoided or overcome the impediment or its
consequences.

(2) Where the impediment is only temporary the excuse provided by this Article has effect for the
period during which the impediment exists. However, if the delay amounts to a fundamental
non-performance, the creditor may treat is as such.

(3) The non-performing party must ensure that notice of the impediment and of its effect on its ability
to perform is received by the other party within a reasonable time after the non-performing party
knew or ought to have known of these circumstances. The other party is entitled to damages for
any loss resulting from the non-receipt of such notice.
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% PICC Article 7.1.7
I (1) Non-performance by a party is excused if that party proves that the non-performance was due to an
impediment beyond its control and that it could not reasonably be expected to have taken the
impediment into account at the time of the conclusion of the contract or to have avoided or
overcome it or its consequences.

(2) When the impediment is only temporary, the excuse shall have effect for such period as is
reasonable having regard to the effect of the impediment on the performance of the contract.

(3) The party who fails to perform must give notice to the other party of the impediment and its effect
on its ability to perform. If the notice is not received by the other party within a reasonable time
after the party who fails to perform knew or ought to have known of the impediment, it is liable for
damages resulting from such non-receipt.

(4) Nothing in this article prevents a party from exercising a right to terminate the contract or to
withhold performance or request interst on money due. |

229 Spe STEFAN VOGENAUER AND JAN KLEINHEISTERKAMP, COMMENTARY ON THE UNIDROIT PRINCIPLES
OF INTERNATIONAL COMMERCIAL CONTRACTS (PICC), Oxford, p.766 (2009).
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